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Pror. S. VENKATARAMAN. > 


It is wistful thinking- that one should be 
like the ancient Roman God Janus which 
is credited with two heads one looking 
back into the old year’ and one forward 
into the new commanding both hind- 
sight as well as foresight,.so that warned 
about the shoals and rocks of the imme- 
diate future one might use the experien- 
ces and' wisdom of the immediate past in 
meeting them. Each year has’ its own 
momentous. events tivolving as they do 
individuals and countries which matter. 
Judged by any standard the expiring 
year has been an eventful year. 

Helsinki In the international sceue, 
heralding,, as it is hoped, a new, era of 
efforts to preserve peace in- -Ewrope torn 
by a millenium of war, and, turmoil, 
the leaders of 35 European and, North 
American countries signed a historic 


document pledging to promote better . 


relations among. them, and making 
the -post-world War II horders inviola- 
ble. The venue of the Conference was 
Helsinki; hence the agreement’ has, come 
to be known as the. Helsinki charter 
and ‘its underlying spirit has come to be 
hailed as, the “Helsinki. spirit’. The 
document was signed on Ist August, 1975. 


The first section titled, “questions, relat- 
“Sng to security in Europe” consists of 10 
principles which should „govern Telations 
among -. participating . countries. . The 


. The participating States “ 


10 principles are: 1. Sovereign equality 
for the rights Seg in sovereignty; 
(2) Refraining from the threat or use of 
force; (3) In violability of frontiers; (4) 
Territorial integrity of States ; (5) Peace- 
ful settlement of disputes; (6) Non-inter- 
vention - in internal affairs; (7) Respect 
for human rights and fundamental free- 
doms, including the.freedom of thought, 
conscience, religion or belief; (8) Equal 
rights and self-determination of peoples; 
(9) Go-operationamong States; and (10) 
Fulfilment in good faith of obligations 
under international law. ` 


In addition to the 10 principles, the first 
section provides for the convocation for 
a conference to draw up a treaty on the 
peaceful settlement of differences. Swit- 


“zerland is charged. with calling this con- 


ference at an opportune time, The 
treaty will imply that the peaceful settle- 
ment of, differences is obligatory. 


The first section also calls for each signa- 
tory to voluntarily notify others 21 days 
in advance of military manoeuvres involv- 
ing more than 25,000 ground, air and 
naval forces, excluding strictly air and 


naval manoeuvres. 


-One passage protects the E 


rights in ‘Germany. : 


The second section is titled, “Co-opera~ 
tion in the field of economics, of science 
and technology and of the environment.” 
consider that 
the volume and structure of trade among 
the participating States do not in all 
cases Correspond- to the possibilities.” 
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“They are resolved to promote, on the 
basis of the modalities of their economic 
co-operation, the expansion oftheir mu- 
tual trade in goods and services, and 
to ensure conditions favourable -to suchr 
development. 


They recognise the beneficial effects 
which can result for the development of 
trade from the application of most favour- 
ed nation treatment. 


They will endeavour to reduce or pro- 
gressively eliminate all kinds of obstacles 
to the development of trade and will 
foster’ a steady‘ growth of trade while 
avoiding as far as possible abrupt fluctua- 
tions in their trade.” 


They have also included a clause on the 
defence of internal markets against dis- 
organisation by imports of cheap goods, 
declaring that they ‘‘consider it appro- 
priate to create favourable conditions 
for the participation of firms, organisations 
and enterprises in the development of 
trade.” 


The Helsinki agreement has been hailed 
as a Magna Carta for Europe, but whe- 
ther the signatories, particularly the 
Great Powers, are going to honour it in 
spirit and letter remains to be seen. 
A welcome feature of it has been that the 
communist and non-communist blocks 
have for the moment ceased to emphasise 
ideological differences. With the muting 
of ideology the climate has improved for 
following pragmatic policies avoiding rigid 
postures and for the slowing down of the 
arms race. ` The agreement states tnter 
alia that while expanding co-operation 
among themselves the 35 nations will 
take into account the developing countries 
throughout the world: The proof of 
the pudding is in the eating. It has 
been remarked that there were a number 
of apostles of peace at Helsinki but that 
it really means nothing. It is pointed 
out that the United Nations also harbours 
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apostles but they are not prominent 
usually; they are selling books or stamps 
or doing modest volunteer work of some 
kind, the moral being that there were 
‘really few at Helsinki-who saw any point 
in working for peace except by preparing 
for war. 


Internatienal law of the sea.—1975 was 
supposed to be the year of decision for 
drawing up an international law of the 
sea. But the Geneva Conference on the 
law of the sea concluded an eight-week 
session on gth May, with the 150 partici- 
pating States still far-apart on framing 
laws to govern the use of the world’s 
oceans. The participants decided to 
hold another eight-weex meeting’ on 
29th March; next year. This failure 
only underlines the difficulties in drawing 
up any convention likely to satisfy the 
many conflicting interests involved, the 
industrial and‘ developing nations, the 
coastal and land-locked countries, the 
fishermen and the oil companies, the naval 
` powers and the environmentalists.' Apart 
from the vast resources of oil and natural 
gas in the offshore area, the sea-bed in 
also estimated to contain fabulous riches 
in metals. According to one United 
States study, the Pacific Ocean alone is 
supposed- to hold 358 billion tons of 
mariganese, 14.7 billion tons of nickel, 7.9. 
billion tons of copper and 5.2 billion 
tons of cobalt. The developing nations, 
which were kept out by the western 
countries in the race for exploiting the 
natural resources of the world’s land mass 
during the last two centuries, are now 
determined not to get cheated out of their 
due share of the séa’s wealth. They 
are pressing for an international con- 
vention which’ will givé them full control 
of as wide and deep an area of the sea 
along their coasts as possible besides a 
fair share’ of the riches of the sea beyond 
their territorial limits. ‘They wart an 
international agency which will regulate 


f) 
or itself exploit the “open” séa’s mineral 
riches and allocate the proceeds equita- 
bly among all the countries of the world, 
The leading advanced countries ate 
willing to accepta 12-mile territorial limit 
but this should not curtail the right of 
{ree passage for the ships of all countriés. 
There are numerous straits like Malacca 
and Gibraltar which are less than ‘24 
miles wide and the two States on either 


side of such a strait“could close it, to’ 


shipping by exercising their 12-mile terri- 
torial jurisdiction. Similarly the advan- 
ced countries are willing to accept a 
200-mile “economic zone” for coastal 
countries where the latter can have pre- 
ferential claims but not exclusive rights 
to exploit the zone. 


The United Nations General Assembly 
has declared the sea’s ‘riches “the com- 
mon heritage of mankind.” It is up to 
the nations of the world te come to an 
understanding on how! “this common 
heritage” is to be shared. ‘Failure to do 
so soon will make the sea-bed a. free-for- 
ali, with the prize going to the strongest 
and the least scrupulous, as happened .to 
the natural resources on land in the past.. 


It will not be the developing couniries: 


alone that will suffer in-that event but 
the advanced countries too, as witness 
the cut-throat rivalries that have develop- 


ed among the Taite during the last two - 


centuries. 


The International Women’ s. Year— 
1975 has been the Interna tional Women’s 
Year, the year of Eve’s quest for equality. 

Women desire to come into their own, 
to what they believe they are entitled to, 
in a serious and organised manner. Not 
all women know what these things are. 

Nor are all women the world over in the 
same condition. Approaches to the pro- 
blems of women vary from country, whe- 
ther they are social butterflies or are 
equal toilers along with ` men or are virtual 
slaves of men. It is not just a matter of 
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women wearing pants or pants-like con- 
traptions by:whatever-name called, slacks, 
bell-bottoms or flares. -It is a challenge 
much more serious. A recent United 
Nations Study states that the image of 
women fits one of two stereotypes-woman 
asa sex idol obsessed with the need for 
masculine approval, and woman - the 
home-maker with a cleanliness compul- 
sion,-forever sniffing the kitchen floor or 
the family wash. The Study also. points. 
out that advertising:is the most insidious: 
form -of mass-media perpetuation of the 
derogatory image of women as sex sym- 
bols-and as an-inferior class of human 
beings. - 


For the “International Women’s Year 
1975”, three objectives were laid 
down: by the United Nations Organisa- 
tion. These are: The promotion of 
equality between men and women, fult 
integration of women in development 
and involvement of women in the pro- 
motion of world peace. 


The achievement of these objectives called. 
for concerted and intensified action: 


(2) To ensure the full integration of 
women in the total development effort, 
especially by emphasising women’s res-. 
ponsibility and important role in econo 
mic, social and. cultural development at 
the national, regional and international 
lével8, particularly during the second. 
United Nations Development decade; 


(b) To recognise the importance of 
women’s increasing contribution to the- 
development of friendly relations and 
co-operation among States and to the 
strengthening of world peace; 


. In our country, it is admitted that during 


the Vedic period women were held in 
high esteem, enjoying a high status both 
athome and outside, many of them becom-- 
ing poetesses, mathematicians and even: 
theologians. They had also a certain 
amount of freedom and an effectivé say 
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in the selection of husbands wasis evident 
from the practice of holding “swayam- 
vaca”. In later times, for various reasons, 
the position of women suffered deteriora- 
tion and practices like polygamy, purda, 
sati, child-marriage came vogue and 
reduced women to a position of liability. 
After centuries of travail and obscurity, 
with the advent of Independence, a new 
impetus was given for the amelioration 
of women’s position. The Constitution 
provided for them equality of status and 
opportunity and the Directive Principles 
of State Policy have enjoined the States 
to make special provisions for women’s 
progress. Legal inequalities and disabi- 
lities in the fields of marriage, guardian- 
Ship, adoption and. inheritance have 
mostly. been removed. As if to empha- 
sise equality of a wife with her husband 
law has gone to the length of providing 
liability by a batter-circumstanced wife to 
pay permanent alimony and maintenance 
to her husband on dissolution of tl.eir 
marriage. Indian women have’ better 
legislative protection than their counter- 
parts in mny other countries. In fact 
most of th: assurances asked for in the 
United Nations. Declaration on the Elimi- 
nation of Discrimination against women 
have ben enshrined in the Indian Gon- 
stitution. If the bsnefits expected from 
them are still to flow to the majority of 
‘women it cannot b2 bacause of official 
policy. The real explanation lies in the 
contradictions of Indian society. During 
the past two decades and:a half specta- 
cular strides have bzen taken in promot- 
ing women’s cause. 
ate gaps in the opportunities and facili- 
ties available to women as compared 
with men. The percentage of women 
in Parliament even in 1971 was only 
about 5.5 per .cent..of the total strength 
of both the Houses. 
of moribund customs, regulations and 
practices discriminating against women 


as 


Nevertheless, there, 


There area number 


accounts in newspapers show’ from ; 
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time to time, The omission in respect of 
equal pay for equal work with men has 
now been corrected. Yet a wide gulf 
exists between the privileges which the 
law guaraatees and what are actually 
enjoyed. Between the many illiterate 
women who are employed in agriculture 
or ancillary rural occupations or construc- 
tion works and the literate women work- 
ing in offices and factories, there is a 
growing difference in social outlook. 
While both groups are subject to many 
of the conventional taboos of conserva- 
tism which have been accepted by Indian 
women through the ages, higher educa- 
tion is helping to widen the horizon of 
the . modern woman and is enabling her 
to compete with men in every field. The 
Government recognising the rural base of 
the majority of women workers, is working 
on a scheme to give them special farm 
training as the means to improve the pro- 
ductivity of their work, besides inducing 
an understanding of their deserts, occu- 
pational as wellassocial. .Toa very large 
extent, the inténsification of the family 
planning drive and the applied nutrition 
and health car2 programmes in the villages 
have exposed rural women to the winds 
of social change blowing around them. 
If, along with this, the campaign for 
universal education (inclusive of adult 
education) is mounted with greater vigour 
with the support of the powerful audio- 
visual aid which television offers in the 
sphere of mass communication, there can 
bs the requisite opening of minds to 
provoke forward thinking. It is such a 
change which has got to be worked for 
devotedly. In the organised and urban 
sectors, the position is no doubt a great 
deal better. In these sectors, women 
are becoming more‘and more alive to 
their interests, and the application of the 
doctrine of equal pay cr equal rights 
should’ produce quick results for them. 

Also women ought not, to treat every- 
thing, that comes from the west as gospel. 


ï] THE MADRAS 
They should take care to see that personal 
liberty .does not go too far, as Indian 
culture and tradition are different and 
in no other country women were respect- 
ed and treated in the same way as here. 
The problems of Indian women have to 
be solved from the sociological and’ econo- 
mic angle. 


A significant step-in the emancipation of 
women to keep up the tempo of the activi- 
ties organised during 1975 was taken on 
7th December, by the United Nations 
when its Social and Humanitarian Com- 
mittee unanimously adopted a-resolution 
proclaiming the decade 1976.1985 as 
“United Nations Decade for Women” to 
be devoted in particular ‘to a world plan 
of action to ensure their equality in society. 


Sikkim—In the . domestic sphere, a 
noteworthy event was Sikkim becoming 
the 22nd, State of the Indian Union. 
The 333-year old institution of Chogyal 
` thereby came to an ‘end and marked 
Sikkim’s final break with cerituries ‘of 
feudal rule. The* Himalayan territory 
thus joined the family’ of Indian States 
asa full- fledged unit of India. 


Emergency capaka the most important 
event in the history of the Indian Repu- 
blic was the declaration of national emer- 
gency. One admitted good effect that 
has flowed from this Emergency is the 
trend towards toning up of efficiency and 
a keener sense of discipline in some 
spheres of daily human activity. Disci- 
pline is a pre-requisite.. to the accom- 
plishment of the many development tasks 
the country has set for itself in the econo- 
mic and social fields. There can be no 
doubt that if the present atmosphere sta- 
bilises itself into an era of sustained and 
conscientious work by all sections and 
segments of society it can ia be for the 
good of the nation.’ 


Abolition of Bonded Labour: The ‘Presi- 
dential Ordiriance abolishing bonded 


Coiirt- fer Tt 


Si 
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labour ` has been welċojned all round. 
‘The ban" on, ‘bonded labour, one of the 


twenty points in the economic programme 


of ‘the Prime Minister, was a. form of 
contractual slavery ‘which has been a 


‘part of our rural society for quite a long 


time. “One form of it was the pledging 


‘by indigent labour of his or family’s 


labour without wages or at nominal wages 
to the, ‘lender. “Another form was. to 
render ` free Jabour for some, days .in the 
“year in “consideration ‘of occupying, hut- 
ment. The latter form has been eradi- 


“cated by the conferment of ownership 


rights to the hutment-dwellers. Penalty 
“of imprisonment and fine for violation of 
the Ordinance provisions against the 
practice of bonded labour may deter 
many. A repercussion of it may be the 
drying up of the Jabourer’ s.credit. It is 
therefore desirable that extension of credit 
for consumption needs (as apart from 
thosé for productive purposes) should be 
made available as a follow-up action. 

The large number of under-privileged 
who are compelled by dire poverty even 


sto'sell their ‘personal freedom for the sake 


of getting a bare subsistence can- hope 
to derive the full benefit of the legal prohi- 
bition of bonded labour by the Presiden- 
tial Ordinance only if more abiding solu- 
tions . for their rehabilitation are forth- 
coming. Fon 

is saddening to léarn 
that the States which replied to 4 Union 
Government ‘circular on the matter of 
Court-fees were not in favour of teduc- 
ing the Court-fees as recommended’ by 
the Law ‘Commission. That litigation 
must be broughit down as also their ‘cost 
is“ accepted. That the Court-fees in 
many States’ ate high is alsc’ admitted. 
Nevertheless ‘the fact “that it is an’ easy 
method of adding to the revenues of the 
‘State whatever the Courts of law jay say 
has” induced reluctance i in the States to 
‘teduce the same. ‘That “high ’Court-fees 
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tend to discourage false and frivolous 
claims is deb; table. Though in prin- 
ciple administration of justice must be 
treated on the same lines as providing 
education or health services, their expen- 
ses being met out of the general revenue, 
and this is not disputed, many States 
recover through Court-fees even the cost 
of administering criminal justice, an 
absolutely unethical action. The proper 
thing will be to charge the salaries of 
judicial officers on the tax-revenue and 
only the other costs of the judicial esta- 
Dlishment should be recovered through 
fees. High rates of Court-fees are in 
effect a tax on justice. In Tamil Nadu 
there is provision for refund of half the 
‘Gourt-fees only in cases where a suit is 
dismissed as settled out of Court before 
any evidence is taken on the merits of the 
claim. Would it not be proper if at least 
the provision is extended to cases where 
suitsare decreed ex parte or on admission 
or on compromise? ` 


Practice of  torture:—It was welcome 
news that a hundred nations including 
India have approved of a declaration 
of the Fifth United Nations Congress 
on the Prevention of Crime and thè 
Treatment of Offenders that all States 
should see that torture is not practised 
within their jurisdiction. The declaration 
said that all acts of torture are offences 
under criminal law and criminal pro- 
ceedings shall be instituted against a 
person if investigation established that he 
committed an act of torture. ` Torture is 
the deliberate infliction of pain used to 
extort confessions of guilt from persons 
seized by the police or the army or mili- 
tant political groups. Some nations 
and individuals have held that even if 
torture is outdated in relation to ordinary 
crimes; it is justifiable to use it against 
political offenders. In recent times twa 
countries practised torture of. this kind, 
namely, Greece under the dictatorial 


‘after the overthrow of the 
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regime it had sometime ago and i in Chile 
Allende 
is also prevalent ‘an 


regime. There 


‘impression that torture is permissible 


during war time, to extract information 
from the captives. In Algeria, during the 
period of military activities by France, 
torture was employed according to a 
former French Commander-in-chief. 
In the Vietnam conflict also many 
cases of torture came tọ light... Torture 
need not take the form of physical violence. 
There are various types of it described 
by Solzhenitzin in his book. “The Gulag 
Archipelago”. Mere passing of resolu- 
tions against torture may not go far. 
Police chiefs must.change their methods 
and police training should include the 
subjects of ethics,.human rights and 
social socience. Private organisations 
for prison reform may also expose cases 
of maltreatment of prisoners. 


‘Role of lawyers: —The role of lawyers at 


the present tme, the code of conduct 
and ethics they should ‘observe and prac- 
tice in their professional life, the ways in 
which they could help in the cause of the 
poor and in the achievement of justice, 
social and economic, have often heen 
discussed. One thing is clear. The 
evolution of the legal profession took 
place in the matrix of an individualistic 
society in which the lawyers.and clients 
were. mainly the landowner, the farmer, 
the -employer and company-promoter, 
when property and freedom of. contract 


were paramount. In such atmosphere 
the lawyer was concerned with those 
rights. and his profession took its tone 


and outlook from the wealthy and middle 
clesses. But times have.now very much 
changed. The old social order based 
on wealth and privileges has crumbled 
yielding place to socialism and in some 
instances to communism. Sanctity of 
private property is vanishing and it js 
the community . whose rights are coming 
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-in for emphasis. Law as well as lawyers 
have to respond to this change. A wind 
“of ' change may not be roaring down the 
ancient corridors. But there is a distinct 
current of fresh air. Adaptation is called 
for not as a shrewd, response but as reflect- 
ing the growth of an intelligent realisa- 
tion and real conviction that we cannot 
fashion a closing 20th ` century service 
from a roth- century mould. Law 
should not get smothered in the status quo 
which is a part of the lawyer’s mental 
equipment. ` 


The Barr, by and large, is an autonomous’ 


institution. The Bar Council looks 
after its rights and privileges ahd- sets 
down -the norms and rules to be observed 
in the practice of the profession. Within 
a State, under section 35 of the Advocates 
Act, when on compiaint -or otherwise 
the State Bar Council has reason to 
elieve that any advo ate on its rolls has 
psen guilty of professional or other mis- 
conduct, it shall refer the case for disposal 
te its Disciplinary Committee. A person 
aggrieved by an order of the Disciplinary 
Committee of a State Bar Council can 
appeal to the Bar Council of India under 
section 37. Any person aggrieved by 
an order made by the Disciplinary Gom- 
mittee of the Bar Council of India may 
‘appeal to the Supreme Court under 
section 38. In one such appeal, the 
Supreme Court points out that profes- 
sional misconduct of lawyers must be 
understood in the setting ofa calling to 
which Lincoln, Gandhi, Lenin and a 
galaxy of great men belonged; that the 
high moral tone and the considerable 
public service the Bar is associated with 
and its key-role in. the development and 
dispute-processing activities and above 
allin the building up of a just society 
and constitutional order has earned for 
it a` monopoly to practise law and’ to 
an autonomy to regulate its own internal 
discipline; that this’ heavy public trust 


‘which 


should not be forfeited by legalising or 
licensing fights for briefs, aflrays in the 
rush towards clients, under-cutting and 
wrangling among members; and, that 
the legal profession must live up to its 
reputation as°a branch of the adminis- 
tration of justice and live down any 
impression asa money making trade and 
that an attorney, solicitor, barrixter or 
advocate will be suspended or disbarred 
for soliciting legal business. 


Legal aid:—1975 has brought up the sub- 
ject of legal aid as one to be urgently 
tackled. Though it is more than two 
years since the Krishna Iyer Committee 
made its recommendationson the subject 
no action has so for been taken on it. An 
Indian Council of Legal Aid and Advice 


‘with the Union Law Minister at its head 
‘and composed of jurists, law ministers, 


law teachers and lawyers has has been 
inaugurated to render free legal service 


‘to the weaker sections of the people. A 


learned Judge has suggested that such 
an authority should be set up under a 
Central statute and be broad-based in 
judges, lawyers, law teachers, 
social scientists and social workers are 
associated. Legal aid and advice boards 
for each State was also to be organised. 
Another suggestion made in this behalf 
is that a national legal services authority 


‘also should be set up at the Centre and 


legal aid and advice boards at the State 
level under a central statute. The socie- 
ty’s duty will be to advance the knowle- 
dge of law among members of the general 
public and institutions, to act in an advi- 
sory Capacity te social agencies relative 
to ‘legal problems, and to receive bequests, 
gifts, grants and donations of both 
movable and immovable properties, 


With respect, it may be said that none 


of the suggestions gives a complete solution 
to the problem. No one disputes that 


‘equality before the law and equal protec- 
tion of the laws would be unreal if the 
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poor were not t able to s secure - “competent 
legal assistance for want ‘of resources. 
At a Seminar held at Bangalore recently, 
a learned Judge observed that the cause 
of the poor has always suffered in the 
Indian _ Courts because a large number 
of them went undefended and it was a 
tragedy of the Indian legal system that 
lawyers did not come forward to help 
the poor. He also suggested that while 
retired judges should be used it was really 
the junior lawyers who could help. 
These observations provide food for 
serious thought, At the same time it 
‘may be mentioned that many of the law- 
yers at least during their early years at 
the Bar are hard pressed for money. 
Both in the High Court and elsewhere 
most of thé briefs are held by reputed 
and experienced lawyers and are beyond 
the reach of the junior members of the 
Bar. It will be a good thing if the more 
fortunately placed lawyers are persuaded 
to do a specified percentage of the cases 
free and the junior lawyers whose ser- 
vices are requisitioned for legal aid also 
receive an adequate payment. As ‘to 
the scope of legal aid, Mr. Gokhale, the 
Union Law Minister observed that if the 
poor man was to be helped it would not 
be enough to give him legal’ aid and 
advice ‘only; necessary and oppressive 
laws which sapped his energy and robbed 
‘him of his resources should also be 
changed. ` Further whatever Scheme was 
drawn up for rendering legal aid ‘should 
be eminently practical ` and useful start- 
ing point would be the lowést Court where 
most of the small cases were instituted. 
Another learned Judge has suggested that 
small-claims Courts, Harijan ‘Tribunals 
and a host of other agencies doing mobile 
summary simple hearings should be set 
up. There will be general agreement 
with what the Primé Minister said in 
the course of one of her speeches that 
` legal aid to the poor was not a mere 
constitutional ‘obligation but a social 


LAW JOURNAL [1976 
imperative, that it should not be viewed 
as charity but conceived as an integral 
part of the legal system.. aA 


One ar two other relevant considerations 
may also bė stated. If justice is. costly 
-why is itso? Is not exorbitant Court- 
fees a burden on the weaker sections of 
the community keeping them out of the 
Courts? If the administration is such 
that the weaker sections seeking justice 
are unable to do so because of lack of 
resources, the judiciary is of no use to 
them. Most socialistic countries have 
no Court-fees at all. In some others, the 
Court-fees are next to nothing. Though 
it may not be possible to go to this extent, 
it is quite necessary in India to make a 
drastic reduction in Court-fees. The 
fear that there will be a spate of, cases 
. because ofthe reduction or abolition of 
.the Court-fees is a bogey. May be in 
the first flush this will happen but in 
course of time it will settle down to ccm- 
fortable working. 


_ Again if justice. is ‘dilatory. and therefore 
poor people have lost faith in’ Courts who 
or what is responsible for the delay? 
‘Justice delayed is justice denied’ is 2 
catchy slogan as much as ‘justice hurried 
. is justice buried’. Delay is mainly due to 


“the highly technical character of the 
procedural laws. Though brave words 
are spoken even the revised code like 


the Code of Criminal Procedure (Act II 
„of 1974) has not been able to jettison 
‘altogether technicalities. . Mobile Courts, 
summary trials, provision for rendering 
popular justice etc., may help in cutting 
delay. Whatever system of legal aid 
finally emerges it must be eminently 
practical and practicable. 


Restructuring the Judicial System:— 


_Time was when the Judicial System in 
this country was regarded, as one of the 
greatest .benefactions of the British and 
an institution to be cherished. With. 


yj 


the passage of time a different and critical 
outlook has come to the fore. Inv her 
speech in inaugurating the, Indian 
Council of Legal aid and advice „at 
Delhi on, 4th October, the Prime 
Minister ,- remarked that the legal system 
must shake off the inhibiting legacy’ of 
its colonia] past and assume 2 dynamic 
role in the processes of: -transformation, 
that it should.assist in the liberation of the 
human spirit and the human institutions 
from the strait-jacket ofoutdated customs, 
and that if we allow the impression to 
grow that legal pronouncements tend 
to frustrate the aspirations of the weaker 
sections who form the vast majority then 
their faith in the entire system will be 
eroded. The implication seems to be 
that the judicial approach based on the 
technical rules of interpretation favoured 
in England without reckoning with the 
spirit and objectives of a statute had 
become outmoded and outdated in view 
of the Preamble to the Constitution 
and the Directive Principles of State 
Policy and adoption of the ‘‘welfare state” 
ideal. The Punjab and Haryana 
Democratic Lawyers Conference , in 
which many Judges also participated in 
the early days of December, expressed 
the view that “the present system of 
administration of justice is unsuited to the 
genius of the people of the country”. At 
the Karnataka State Lawyers’ Gonference 
organised by the Karnataka Unit of the 
National Committee for Legal Aid and 
the Karnataka Unit of the National 
Forum of Lawyers, held early in Novem- 
ber, Justice Bhagwati advocated over- 
hauling the country’s legal and judicial 
systems to secure socio-economic justice 
to the poor. He seems to have felt that 
the present system of administration of 
justice was archaic, was not responsive 
to the new norms and values and was 
not suited to the national genius. Among 
the points listed were: (2) disharmony 
between law and justice; (72} air of ag 
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lism in Courts which was a mystery to 
the common man; (iii) inadequacy’ of 
the -present system to suit’ social needs; 

(iv; ) Ron-involvement ‘of the common man 
in the: ‘administration’ of justice. These 
are not observations of mere politicians but 
of persons who are vitally con cerned with 
the administration of justice. Few con- 
crete proposals for reform were put forth. 
To removė the disharmony between law 
and justice, the learned Judge suggested 
the establishment ‘of nyaya ‘panchayats 
in‘the ‘Yural areas with a ‘professional 
Judge and two lay Judges. If in sophis- 
ticated civilisation like the Soviet Union 
we can have people’s Judges drawn 
from workers and peasants disposing of 
even heavy cases theré’can be no objec- 
tion to our making an attempt here in 
that; direction. It may tone up the pro- 
fessional judges and give training to the 
popular elements in the art of dispensing 
justice. It is noteworthy that the pan- 
chayat system is not foreign to this coun- 
try but worked satisfactorily and with 
vigour during the pre-British days. Nor 
can there be any objection to lay judges 
being elected for a term by the people 
of the locality. The system of “nattan- 
maikar” is even now found in many vil- 
lages to deal with the domestic affairs of 
the community. Another useful sugges- 
tion made by the learned Judge was that 
a system of legal service to the com- 
munity of a dynamic and comprehensive 
character should be set up. The scheme 
however cannot be on the traditional 
western model which, according to him, 
was litigation-oriented. Because for 
the western model] to succeed, the peo- 
ple should be aware of their rights and 
also able to assert them; whereas these 
requirements were absent in India. Legal 
literacy is yet to spread among the masses 
though litigious spirit as such is very much 
prevalent. The legal service scheme was 
to be in the form of mobile legal aid 
offices which would visit the villages and 
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take legal service to, the door-step to 
make thé people aware of their rights and 
of the social welfare. legislations by the 
use of mass media and literature on the 
subject. This object ` is already in a 
measure beiñg achieved through com- 
munity radio propaganda and, the verna- 
cular journals. The Punjab and 
Haryana Democratic Lawyers’ Conference 
has stated that radical reorganisation of 
the judicial system was necessary up to 
the stage of “finding of fact”.. Accord- 
ing to the Conference the final finding of 
fact at present is often the direct opposite 





[1976 


of the realities of the ‘life process of the 
community which undermines the con~ 
fidence of the people in the administra- 
tion of justice. Whatever form the 
overhauling of the judicial system may 
take it must be thrown open for discussion 
by. judges, lawyers and the public before 
it is‘ finalised. : 


Thus ends 1975, an eventful year ‘both 


athomeand abroad. And now, on to 1976. 
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RETIREMENT OF JUSTICE 
KRISHNASWAMI REDDY 


In the retirement of Justice Nelavai 
Krishnaswami Reddy just before the 
Christmas recess, the High Court has lost 
the services of perhaps the most popular 
Judge in recent years. Endowed with 
amiable manners and a humane outlook 
coupled with a flair to render justice and 
an utter absence of any consciousness of 
superiority, he had won in large measure 
the esteem and affection of the Bar. No 
wonder therefore that on the eve of his 
retirement, his portrait was presented to 
the portrait gallery of the High Court and 
later unveiled by the Chief Justice. 


Justice Krishnaswami Reddy is an alum- 
nus of the Madras Christian College. En- 
rolled in 1939 as a member of the Bar, he 
setup practice at Chinglepvt where he 
continued till he moved over to Madras. 
An outstanding performance on his part 
in the “ Muthuramalinga Thevar case ” 
brought him recognition leading to his 
appointment as Public Prosecutor in De- 
cember, 1960, In that capacity, he ac- 
quired the reputation of being scrupulous- 
ly fair, fair to perfection, looking upon his 
office as one to assist the Court in dis- 
covering the truth. He became Advo- 
cate-General in April, 1964 and a Judge of 
the High Court in July, 1966. 
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As a Judge, ke sat mostly on the Criminal 
Bench. He brought to his work robust 
commonsense and good insight into hu- 
man problems. His approach in criminal 
cases was essentially human. Punish- 
ment should serve to correct and not .to 
harden. Distinction must be made bet- 
ween those who committed offences out 
of need and those who did them out of 
greed: Justice Reddy felt that the for- 
mer deserved sympathy, whereas the 
latter required firm treatment. 


Justice Reddy’s views on criminal justice 
expressed on the occasion of his reire- 
ment are refreshing. His advocacy of a 
voice for the victims in criminal cases in 
respect of the punishment -to be awarded 
to th: offenders, of arbitration in 
criminal cases taking note of the 
sufferings of the victim and need for ade- 
quate compensation: for the loss caused, 
etc., provide food for thought to penolo- 
gists and law reformers alike. 


Justice Krishnaswami Reddy isa great 
believer in Hindu culture. At a time 
when militant attitudes and intolerant 
Postures are apt to confuse, Justice Reddy 
has stood out as one who had much res- 
pect for the ancient values and traditions, 

We wish him in his retipemerecouad 
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COLLECTION OF COURT-FEE 
UNDER THE NEW SCHEDULE TO 
THE TAMUL NADU RENT CON- 
TROL ACT 


By 
V. R. Nacanatuan, Advocate, 
Paramakudy 


Schedule III of the Tamil Nadu Rent 
Control Act, 1960 has been recently 
amended which has enhanced excrbi- 
tantly the Court-fee payable for different 
reliefs, That itself is felt expensive 
by ihe parties. To add to this Courts 
give yet another construction to the Sc- 
hedule demanding multiples of the al- 
ready enhanced rate, For example the 
present schedule prescribes a Court fee 
of Rs. 15 payable. for the reliefs under sec- 
tion 10 (2). 
enumerates under different sub-clauses 
wilful default ; subletting ; committing 
nuisance ; committing waste, etc., as 
grounds for eviction. All these grounds 
are under one clause viz., 10 (2). When 
an application 1s made by a landlord 
for eviction based on more than one of the 
above grounds the Court insists upon 


Section 10 (2) of the Act 
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payment of Rs. 15 for each ons of the 
reliefs prayed for under section 10 (2). 
This really works out great hardship for 
the clients. A real construction and a 
bare reading of the “‘description” in the 
revised schedule would clearly show thar 
a sum of Rs, 15 alone is to be paid for one 
or more of the rzliefs urder section 10(2). 
If the intention of the rule-making 
authorities was to collect separate Court- 
fee as is now demanded they would have 
well stated so in the amended schedule 
separately as sections 10 (2) (i), 10 (2) (è) 
etc. The “particulars” of the new schedule 
are the same or similar to the old one and 
the Court-fee portion alone is revised. 
When the schedule does’ not provide 
separate Court-fee for each relief, the 
collection of such fee cannot have any 
basis, 


It is therefore submitted that the High 
Court may be pleased to issue necessary 
directions to the Subordinate Courts 
to give telief to the clients, 


—— 


1) MARON 
tracts entered inio ‘by him on behalf of 
his principal nor is he personally bound 
by them. Periaswami Konar v. Mikole 
Udayar! states that a partner is not entitl- 
ed to any rendition of accounts by the 
other partners in his favour (on the dis- 
soluticn of the partnership) and the only 
relief to which the partner is entitled is a 
decree for general accounting in regard to 
the entire transaction of the partnership 
from its commencement till it came to zn 
end: : 


Chinna Vanan v. Alamelu® makes it clear 
that a subsequent purchaser cf property 
with knowledge of a prior agreement to 
sell to another is a necessary party in a 
suit by the latter for specific performance 
and th- decree should direct both the 
owner and the subsequent purchaser to 
execute the conveyance in favour of the 
agrecment-holder ; thet since a contract 
for sale of immovable property does not 
create any interest-in such immovable 
property, the vendor could enter into a 
sale transaction with a third party and 
cenfer an absolute title on him in spite of 
the agreement to sell; that 2s between 
the subsequent purchaser and the vendor 
there is a valid transfer of ownership and 
the title is conveyed to the subsequent 
purchaser ; but if the purchase by the 
third party was with the knowledge of 
the prior agreement te sell he will hold 
the property as a trustee to the extent 
necessary to give effect to the contract ; 
that even when scction g1 of the Trusts 
Act is applicable the transaction of sale is 
not void, but the subsequent purchaser is 
under an obligation to convey ihe pro- 
perty to the agreement-holder as and 
when he establishes his rights ; and that 
section 19 (b) of the Specific Relief Act 
enables the agreement-holder to enforce 
specific performance of the contract against 
any person, under or party to the ccntract 
by a title arising subsequent to the 
contract. Rajendrakumar Bhandari v. 
Poosammal® points out that the exercise of 
discretion either in the matter of grant or 
refusal of specific performance ought to 
be made judiciously and judicially and 
as section 20 (1) of the Specific Relief Act 
says, it ought not to be arbitrarily or un- 


1. (1975) 1 M.L.J. 70. 
2. (1975) 1 MLL.J. 263. 
3. (1975) 2 M.L.J. 59. 
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reasonably exercised. V. R. Nathan v. 
Mae Laboratories (P.) Ltd.1 holds that where 
a suit for injunction was. dismissed and 
during the pendency of an appeal there~ 
from, the plaintifl-appellant filec applica- 
tions to amend the plaint by adding a 
claim for damages in the alternative, in 
view of the imperative language of the 
proviso in section 40 of the Specific 
Relief Act, 1963, the plaintiff is entitled 
as a maiter of right to have the amend- 
ments.made and the only discretion left 
for the Court is about the terms, if any, 
on which he may be permitted to amend. 
Chennai Vedanta Sangam v. Shanmugha- 
sundaram® expresses the view that where 
the defendant had claimed in his written 
statement that he got the suit property on 
lease from the plaintifl.and that he was 
the lessee thereof, to contend that he had 
acquired right by adverse possession by 
intreducing an amendment in the written 
statement is diametrically opposed to the 
case put forward -by him that he is the 
lessee of the suit land; that such an 
amendment cannot be entertained ; and 
that the Court must automatically order 
the-mandatory injunction prayed for, by 
the plaintiff if it fmcs that the defendant is 
à trespasser, unless acquiescence amount- 
ing to equitable estoppel is established, 


Property Law : Land Tenures and’ related 
legislation. i 


In South Indian Bank Ltd. v. M/s. Krishna 
Chettiar and Brother®, it is ‘pointed out that 
there is no decisive and final test or 
‘guideline to earmark property such as 
machinery etc., found in a building as 
immovable property or movable pro- 
perty ; that the maxim quic quid plantatur 
solo, solo cedit does not apply in India ; 
that the question whether movable pro- 
perties which are fixed to the earth are 
an annexation.to the Jand often depends 
upon, the mode of annexation. and pri- 
marily on the intention of the parties and 
other relevant surrounding circumstances 
in each particular case ; that it is often 
presumed that if an owner of machinery 
which could be annexed to the earth so 
annexes it with his own immovable pro- 
perty in connection with his trade or 
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business, then it is said to assume the 
character of immovable property; that 
equally a prima facie presumption but not 
a sure one is raised in the case of a tenant 
or person not owning the immovable pro- 
perty but causing such annexation of 
movable property such as machinery etc., 
to be made to the premises as such, which 
is to the effect that such annexed property 
is mevable property ; but in the ultimate 
analysis, if the intention of either the 
owner or the tenant.in making such 
annexation of movable property to im- 
movable property is to permanent’y fix 
it along with the earth or the said im- 
movable property, then, it becomes part 
and parcel of it ; that the onus is on the 
person who alleges that the particular 
atticle was always intended to retain the 
character of movable property ; and that 
such intention on the part of the cwner or 
the tenant, io treat such machinery fixed 
to the earth as movable property can 
sometimes be inferred by their voluntary 
treatment of such property as belonging 
to one or the other species of property and 
by their conduct; and that attachment 
should be for the permanent beneficial 
enjoyment of that to which itis attached. 
Muniappa v. Periasami: holds that where 
by a deed cf release the releasor, after 
getting a sum of money from the releasee, 
transferred his right, title and interest in a 
half-share of the suit properties absolutely 
in favour of the releasee the document 
rould not be construed as enlarging the 
limited right of the releasee but as giving 
absolute right in the half-share belonging 
to the releasor ; hence the document has 
to be construed as a deed of transfer of 
title and as such it falls within the defini- 
tien of transfer in section 5 of the Transfer 
of Property Act. Kuppayyee Amma v. 
Guruswami Padayachi? states that under 
section 6 (dd) of the Act a right to futvre 
maintenance in whatsoever manner aris- 
ing, secured or determined, cannot be 
transferred ; but where under the guise 
of securing the right to future mainten- 
ance, possession of vast properties is given 
to the maintenence-holder or a charge is 
created in his favour in respect of the 
properties for an amount far in excess of 
what would be reasonable for his mein- 
tenance, it is open to the Gourt to appoint 
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a receiver and equitably execute a decree 
against him without violating either. the 
provisions of section 60, Civil Procedure 
Code or section 6 (d) or (dd) of the Trans- 
fer of Property Act. Thayyanayuki Ammal 
V. Venugopal Pitlait holds that there is no 
scope for applying sections 10 and 11 of 
the Act to a compromise since a compro- 
mise is not a transfer. Rajendrakumar 
Bhandari v. Poosammal? points out that in 
cases of persons who contract to sell pro- 
perty, but with no title, the purchaser 
can take advantage of the subsequent 
acquisition cf such title by the vendor, and 
the law compels the vendor to convey the 
property, if by supervening act or other- 
wise his imperfect title or no title is per- 
fected ; that this is the principle of estoppel 
feeding title ; that if third persons are 
interested in the bargain and if the vendor 
can compel such persons to join in the 
transfer of such property over which he 
had-no title or had only an imperfect 
title, then the purchaser can compel the 
vendor to procure such concurrence or 
compel such third parties to procure such 
a conveyance ; that the expression “ title 
free from reasonable doubt” is analogous 
to the expression ‘“‘marketable title” 
adopted by Courts of law in interpreting 
section 55 (2) of the Transfer of Property 
Act ; that title cannot be understood as 
something equivalent to a process involv- 
ing making of title; that in order to 
convey property the vendor should have a 
present right or interest in immovable 
property which he contracts to convey ; 
that a title which has not been perfected 
is no title at all; and that “ marketable 
title ” is one which both in the strict and 
reasonable sense means that the vendor 
would be in 2 position to force the property 
concerned on an w wiling purchaser 
under all circumstances, 

Muniappa Pillai v. Periasami®, states that 
where a document falls to be construed 
as a decd of transfer of title and as such 
falls within the definition of “transfer” in 
in section 5, a suit to set aside the docu- 
ment as fraudulent will come only under 
section 53 of the Transfer of Property Act. 
Yuvarajan v. Mylapore Hindu Permanent 
Fund Ltd,* makes it clear that under sec- 
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tion 69 what is authorised to be sold is 
the mortaged property itself and not any 
smaller or lesser or limited interest car- 
ved out of the mortgaged property ; that 
when the section itsclf contemplates: the 
giving of notice under sub-section (2) 
thereof, to any one of the mortgagors, it 
is too much to contend that simply be- 
cause pursuant to the said sub-section 
notice is given to only one ofthe mort- 
gagors and a sale is held thereafter it is 
only the mortgagor’s interest that passes 
by the sale and not the interest of all the 
mortgagors ; that the legal position 
flowing from the language of section 69 
is what is contemplated by that section, 
namely, the sale of the mortgaged pro- 
perty itself and not the interest of any 
particular mortgagor ; and thatifthe con- 
ferment of the power on the mortgagec 
to sell the property is valid and beyond 
challenge and the appellants were not even 
born at the time of the mortgages, the 
exercise of that power so long as it has 
been properly exercised cannot be called 
in question, Padmavathi Ammal v. Swami- 
natha Iyer’, expresses the view that if a 
mortgagee cannot effect a valid sale 
in his own favour, by merely, j utting 
up his nominee the position would not 
be different; if really the plaintiff auction- 
purchaser is cnly a nominec of the mortga- 
gee the sale would be ab initio void. Chel- 
lasivalingam Nadar v. Aruldas?, points out 
that section 72 (b) of the Transfer of 
Property Act is an enabling provision, 
enabling a mortgagee to spend such 
money as is necessary for the preserva- 
tion of the mortgaged property from des- 
truction , forfeiture or sale, and in such 
a case, in the absence of a contract to the 
contrary he could add such money to the 
principal money ard recover it with inte- 
rest. Rasappa Gounder v, Ramaswami®, 
holds that one of the lessees can surrender 
his interest in the leaschold in favovr of 
the lessor, in which case, the lessor will be 
entitled to call for partition of that interest 
alone. Subbaiah Thevar v. Muthuranga- 
swamy Naickert, lays down that under 
the general law ofthe Transfer of Property 


A, 
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Act, in the absence of a contract or local 
usage to the contrary the rights of the 
landlord and a tenant under a tenancy 
agreement are both transferable and heri- 
table ; therefore, if a tenant, before the 
tenancy agrcement is determined, dies or 
assigns his right to a third person, the 
legal representatives or the assignee res- 
pectively will be entitled to claim the 
rights under the tenancy agreement as 
if the tenancy agreement was entered 
into with them ; and thus, thelaw crea- 
ted privity ofcstate in such cases between 
the original landlord and the legal repre- 
sentatives or the assignec of the tenant. 


State of Tamil Nadu v. Sivaganga Devastha- 
nam} makes it clear that having regard to 
the definition of an ‘estate’? in section 2 
(3) of the Madras Estates (Abolitior and 
Conversion into Ryotwari) Act, 1948, 
which includes a zamindari, or an under- 
tenure, or an inam, once an estate, be it 
any one’ of the three categories is notified 
under section 1 (4) the validity of such 
notification cannot be assailed on the 
ground that there was an erroneous des- 
cription of one of the villages comprehen- 
ded by the notification ; that the moment 
an estate is notified section 3 comes into 
play and the estate to whichever category 
it belongs would vest in the Government 
free of all encumbrances and the Govern- 
ment will be entitled to take possession 
thereof immediately; that it would make 
no difference to the validity of the no- 
tification, vesting and taking possession, 
though the estate concerned was wrongly 
described in the notification as a zamin- 
dariestate ; that whether what was taken 
over is azamindari oran undertenure or 
an inam estate would have a bearing 
only upon the particular provision of the 
Act which would govern computation 
of compensation, namely, section 27 or 
section 31 or section 36 and nothing 
more. Ghinnaswamy Gounder v. Ghinna- 
swami Gounder®, points out that it is well- 
settled that no title to any part of the 
land in an estate notified under section 3 
of the Act vests in any person except as 
provided in the Act and through the 
procedure envisaged under its provi- 
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sions: that ryotwari patta would be issued 
either in respect of ryoti land or for land 
shown to be private land either to the 
ryot or to the quandom landholder as the 
case may be ; that the Act does not con- 
template conferment of ryotwari patta 
on any one in respect of communal land ; 
that Government is the owner of the com- 
munal land and can deal with itin any 
way it likes subject to the communal 
character of the land ; that under section 
19-A the Government may allow a person 
to remain in possession subject to pay- 
ment of assessment and on such specific 
terms and conditions as may be speci- 
fied ; and thateven lands which are com- 
munal lands and-required for communal 
purposes would fall within the ambit of 
section 19-A. - Board of Revenue v. Machia 
Thevar! expresses the view that Madras 
Act XXVI of 1948 was enacted with a 
view to repeal the permancnt settlement 
and the acquisition of the rights of land- 
holders in the permanently settled and 
certain other estates in the province of 
Madras ; that the effect of a notification 
under section 3 (b) is to vest absolutely 
and free from encumbrances the entire 
estate in the Government ; that the power 
to notify and take over was confined to 
what was granted as permanently settled 
estates which means that the Act does not 
apply to grants other than “estates ’ such 
as grants of part villages ; that the Act 
nowhere contemplates vesting in the 
Government ofa grant which was less than 
a village and therefore not an ‘estate’ or 
an ‘inam estate’ as defined in the Act ; 
that section 58 is limited in its applica- 
tion to whole inam villages ; that section 
27 (b) deals with the components which 
go into the computation of compensation 
payable to a quandom landholder for 
the estate taken over and vestcd in the 
Government ; and-the components co- 
vered by section 27 (v) would also point 
to the fact that jodi payable on a part 
village grant which could not be notified 
and taken over under the Act, could not 
enter into the computation of the compen- 
sation payable to a landholder. Raja 
Ambalam v. Adaikappan®, decides that by 
the issuance of a ryotwari patta to the peti- 
tioner the lawful nature of his possession 
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had been recognised by the Government, 
and the petitioner as ryotwari pattadar. 
was entitled, notwithstanding the bar 
of section 38 (3) of the Madras Minor 
Inams (Abolition and Conversion into 
Ryotwari) Act of.1963, though he ob- 
tained patta vnder a sale by his predece- 
sor-in-title after the Act had come into 
force in view of the supervening circums- 


‘tances in the instant casc, to file a suit for 


recovery of arrears of melwaram due 
to him from the person in occupation of 
his land. State of Tamil Nadwv. Ambalavana* 
states that where the jurisdiction of a 
Tribunal or Court is dependent on certain 
characteristics, it would be incidental to 
the jurisdiction of the tribunal or the Court 
to find outas a preliminary issve whether 
the elements are present in order to 
assume or not to assume jurisdiction to 
proceed, with the case ; that where one 
party says that the land is ryotwari and, 
the other says it is non-ryotwari and it 
constitutes a minor inam, the Tribunal 
under section 5 of Act XXXI of 1963 
would have jurisdiction to decide the 
issue and once the Tribunal decides that 
the land is non-ryotwari the further ques- 
tion would arise whether it would be a 
minor inam ;and the two questions arc 
well within the power of the Tribunal to 
decide under section 5. 


Subbaich Thevar v. Muthurangaswamy Nai- 
cker?, holds that the definition of ‘cultiva- . 
ting tenant”? shows thatin order that a 
tenant may claim protection under the 
Madras Cultivating Tenants Protection 
Act, 1955, there should be (i) a tenancy 
agreement, express or implied, bet- 
ween him and the landlord, and (it) 
he should ‘contribute his own physical 
labour or that of any member of his 
family in the cultivation ofthe land ; that 
the term ‘sub-tenant’ implies that he is a 
person to whom the original tenant had 
assigned. his entire rights under the te- 
nancy in respect ofthe land; that after 
the determination of the tenancy the 
tenerit has no rightin the tenancy apart 
from the statutory right which cannot b2 
assigned 3 that the Amending Act of 1969 
did not in any way change the general 
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jaw relating to the rights of a sub-tenant 
under a tenancy agreement ; that the 
general law that only an assignment 
during the subsistence of the tenancy agree- 
ment will confer right on the assignee tc 
enforce the terms of the tenany has not 
been changed by the Amendmert ; and 
that rnder the amended previsions one 
who was found not entitled to protection 
after the determination of the tenancy 
would alsa be entitled .to protection. 
Mariappa Gounder v. Subbiah Pillai+ states 
that if a tenant isa cultivating tenant 
within the meaning of the Act of 1955, 
the Insolvency Gourt would have no juris- 
diction whatsoever to evict him and that 
all that could be done is to effect 
delivery of symbolic possessior cf the 
property infavour ofa purchaser from 
the official receiver leaving the purchaser 
to pursue his remedies against the culti- 
vating tenant under the Act XXV of 
1955. Baluchami v. Srinivasan Ayyavaru*, 
makes it clear that under section 3 (3) 
(6) of the Cultivating Tenants Protection 
Act it is incumbent on the Authorised 
Officer to grant time even withort a 
request from the tenant, when he finds 
that the amounts deposited by the latter 
did not represent the correct amount. 
Janaki Ammal v. Muthiah Thevar®, points 
ovt that there is absolutely nothing wrong 
in the order passed by the Authorised 
Officer converting an application filed 
under section 3 (3) of Act XXV of 1955 
inte one ı nder Tamil Nadu Act XXI of 
1972 even though it has not been so sta- 
ted in specific terms. Brahadambal v. 
Swayambunathaswami Devasthanam4, deci- 
des that in cases where a decree for 
recovery of arrears of rent had been ob- 
tained before the date of the publication 
of the Tamil Nadu Cultivating Tenants 
Arrears of Rent (Relief, Act, the decree 
passed would naturally include the costs 
incurred by the landlord ; that the Legis- 
lature has made a distinction between 
cases pending on the date of publication 
of the Act and cases in which decrees 
had been passed before that date, while 
conferring a benefit on the tenents for the 
purpose of getting a discharge from this 
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liability to pay arrears of rent to their 
landlords ; that it has directed that in 
respect of pending matters no costs 
are to be allowed to the landlords, but 
that in respect of decrees obtained earlier 
to the date of publication of thz Act, the 
tenants, are entitlec to have the decree 
vacated only in so far as they related to 
arrears of rent ; hence in the latter case 
the tenants are not entitled to have the 
decrees sct aside in so far as they relate 
to costs though they are entitled to have 
the decrees vacated in so far as they relate 
to the arrears of rent; that the deposit 
by the icnants of the whole of the current 
rentin the Revenue Court and the accept- 
ance of such deposit by the Court does 
not mean that the entire decree for arrears 
is discharged ; that the acceptance of the 
deposit is under section 3 (1) and such 
acceptance will amourt to a discharge 
of arrears of rent alone and not 
of any other amounts covered by the 
decree. E.P. Sankaran v. C.M.Narayani 
Ammal! expresses the view that though 
the order of the Land Tribunal and the 
Land Board is expressly given immunity 
from judicial scrutiny by the ordinary 
civil Court by the Mahe Land Reforms 
Act no such immunity is given to the 
order of a Deputy Tahsildar or the 
Revenue Divisional Officer relating te 

_exclusion.or inclusion of a person 
from the register of kudikidappukarans 
and there is nothing in that Act which 
bars the jurisdiction of a civil Court from 
investigating whether a tenant is a kudi- 
kidappukaran or not, notwithstanding 
that the Deputy Tahsildar and the 
Revenue Divisional Officer have rejected 
the tenant’s claim to be a kudikidappu- 
karan. j 


Abdul Gani v. State of Tamil Nadu?, makes 
it clear that the principal object of the 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Amendment Act (XVII 
of 1970) is to reduce the ceiling limit of 
30 standard acres provided for in the 
principal Act of 1961 to 15 standard 
acres ; that the object of section 3 (2) of 
the Acrt of 1970 is to give effect to this 
reduced ceiling limit with effect from 15th 
February, 1970, and therefore it provides 
that even when the ceiling limit of any 
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person is determined with reference .to 
the provisions of the principal Act of 
1961 under section 3 (1) ofthe Actof 1970, 
still because of the overriding effect flowing 
from section 3 (2) of the latter Act such 
person can hold land after 15th February, 
1970, only subject to the reduced ceiling 
limit prescribed in the 1970 Act. Autho- 
rised Officer v. Damodaraswami Naidu}, 
points out that the expression in section 
5 (3) (b) of the Ceiling Act (LVIII of 1961) 
that the extent of land held by an indivi- 
dual in a company shall be taken into 
account should be understood as the land 
which could be legally taken into account; 
that as under the Companies Act, no 
shareholder can say what extent of interest 
he has in the assets of the company the 
shareholding cannot be the foundation 
for evaluating such an interest in the 
company itself; and the Tamil Nadu 
Act LVIII of. 1961 cannot override 
the provisions of the Companies Act. 
Anjalai v. Authorised Officer? holds that the 
rule requiring an application for assign- 
ment to be filed. within a particular time 
cannot be said to be ultra vires section 94 
of the Madras Land Reforms (Fixation 
of Ceiling on Land) Act, 1961, and that 
there is no inconsistency between the 
rules and the provisions of section 94. 


Insolvency.:—In Mariappa Gounder v. 


Subbiah Pillai®, it is stated that if under 


section 4 of the Provincial Insolvency 
Act, the Insolvent Court could direct 
delivery of possession it can equally rectify 
its own order in the interest of justice and 
direct redelivery if it was established to 
its satisfaction that the delivery originally 
ordered was in violation of the provisions 
of the Madras Cultivatiag Tenants Pro- 
tection Actof 1955. Pushpamv. Feevaraj*, 
expresses the view that under section 
12 (1) (c) of the Presidency Towns Insol- 
vency Act, the act of insolvency should 
have occurred within 3 months of the 
presentation of the petition; that if on the 
date of presentation the cause of action 
was available and by mistake or inadver- 
tence this had not been taken as a ground, 
it would have been open to the petitioning 
creditor to come by way of amendment ; 
SE aR OTN IE 
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but if the cause of actiontitself was no ` 
available and by the amendment petition 
a new cause of action was sought-to be - 
introduced such amendment cannot be 
allowed. Official Assignee v. Kannappa Muda- 
liar', laysdown that where moneys entrus- 
ted by a sister to her brother for doing 
a money-lending business were taken 
back by her later, the fact that 15 days 
after the taking back the brother applied 
to be adjudicated as insolvent and was 
so adjudicated, does not constitute prefer- 
ence, inasmuch as in the circumstances 
of the case, the transaction between the 
sister and the brother (insolvent) was in 
the nature of a trust. Official Assignee v. 


-Padmalakshmi®, states that where. in law 


there is an obligation in the nature of 
trust as between a father and his 
daughter and the father is obliged to 
discharge that obligation and make good 
a breach of trust, it will be far-fetched 


‘tocontend that he was paying the amount 


with a view to ‘prefer’ ; nor again could 
it be deemed to be ‘fraudulent’ within the 
meaning of section 56 of the Presidency 
Towns Insolvency Act merely because 
the repayment was made to the daughter 
with the moneys borrowed from creditors. 


Hindu law and related legislation—In Lakshmi 
Ammal v. Meenakashi Ammal®, it is held 
that on adoption the person to whom the 
boy is adopted becomes the adoptive 
father and only properties inherited from 
him thereafter could be called his ancest- 
ral property and any property got by him 
from his natural family will be in the 
nature of a gift from the natural family 
and not ancestral] in his hands ; and it is 
strange that a property inherited by him 
before adoption should continue in his 
hands even after adoption as ancestral 
property but if he had got the same 
property from his natural father after 
the adoption it could not be considered 
to be ancestral property. In Sappani 
Mohd. Mohideen v. Sethusubramania Pillai*, 
the Supreme Court makes it clear that 
whether an endowment is absolute or 
partial, primarily depends on the terms 
of the grant ; that if there is an express 
{To be continued] 
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endowment the intention has to be gather- 
ed on.the- construction of the document 
as a whole ; that if the words of the docu- 
ment are clear and unambiguous the ques- 
tion of interpretation would not arise; 
that if there be ambiguity, the intention 
of the. founder has to be gathered from 
the scheme and.language of the grant ; 
and that even surrounding circumstances, 
subsequent dealings with the property, 
the conduct of the parties to the document 
and long usage of the property and other 
relevant factors may have to be considered 
in appropriate cases. ZThanumalayaperumal 
Mudaliar v. Gommissioner, Hindu Religious 
and Charitable Endowments, expresses the 
view that the fact that at one particular 
point of time a small extent of 2 acres 
odd was additionally granted to a deity 
by some strangers cannot alter the nature 
of the initial grant or the character of the 
temple from a private one to a public 
one ; and that the mere presence of the 
worshippers on certain occassions by itself 
is not conclusive to show that the genera- 
lity of the public were having ingress into 
the temple as of right. Rajan v. Kanni- 
konda Reddiar®, lays down that all that 
the Frivy Council has decided in the 
Benares Bank case? is that a mortgage 
or sale would not be valid as such 
where a father mortgages or sells 
ancestral property to start a new business, 
but where he sells ancestral property to 
discharge an antecedent debt it would be 
binding even though the antecedent debt 
had been contracted for starting a new 
business; that the starting of a new business 
in plying buses cannot be called azyava- 
karika and the sons would be liable to pay 
the debt incurred for the purpose on the 
pious obligation theroy.. Pachiammal v. 
Veerappa Thevar*, states that the only 
property sought to be excluded from the 
operation of the Hindu Law of Inheritance 
(Amendment) Act, 1929, was property 
of a male held in coparcenary ; that 
though the nature of the property may 
be coparcenary in origin, yet after parti- 
tion and when the last maleholder holds 
it, it can no longer said to be property 
held in coparcenary ; that the character 
of the property has to be judged neither 
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with reference to its past history nor with 
reference to its future potentialities, but 
solely with reference to the’ nature of its 
tenure at the time when the last male- 
holder thereof died and succession thereto. 
opened; and the mere fact that once upon 
a time the property was held by copar- 
ceners cannot, after it has devolved upon 
a sole coparcener make the property as, 
held in coparcenary. In Krishnan `v, 
Shanmugham', it is pointed out that the 
presumption which usually arises when’a 
property stands in the name of a male 
member of a Hindu joint family is not so 
easily available in cases where the proper- 
ties stand in the name of a female member; 
that if the challenge by a member of the 
family is that the property standing in the 
name of a female member such as | a 
member’s wife or a sister of the family’ 
should enure to the benefit of the family 
in general, then he has to bring home 
such hypothesis and data in an action 
initiated by him and establish at lease’ 
reasonably, that his contention is maint 
tainable ; and that if on such data thé 
ostensible title of the female holder ïs 
likely to be tilted, then she is obliged to 
give contrary evidence to set at naught’ 
the inference liable to be drawn against 
her. Kandaswami Ghettiar v. Gopal Ghettiar* » 
makes it clear that if a coparcener 
desires to establish that a property in the: 
name of a female member of the family - 
or in the name of the manager himself 
has to be treated’ as property acquired’ 
from the joint family nucleus, such copars 
cener should not only plead the same 
but also establish the existence of such 
a joint family fund or nucleus and that" 
such nucleus was an income-yielding 
apparatus ; that the proof required is” 
very strict ; that there should be proof- 
of the availability of surplus income cr 
joint family fund on the date of ‘the’ 
acquisition or purchase ; that the same. 
is the principle even in the cases where 
moneys were advanced on mortgages over 
immovable properties ; that it is obliga- 
tory on the part of the Gourt below to 
undertake the investigation as to the exis- 
tence of such properties or liabilities and 
thereafter. quantify the rights of parties 3: 
thatin a preliminary decree for parti- 
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tion and allotment of a litigant’s share 
in joint-family properties it is but essen- 
tial for the trial Court to find out what 
are all the assets of the’. joint family, 
whether movable or immovable, and- 
after ascertaining such properties, de- 
termine the liabilities of the joint family 
as well and thereafter reckon the litigant’s 
share in the available surplus; that it is- 
only in that perspective that a Court 
can pass a preliminary decree-for partition 
and it cannot avoid its responsibility by 
postponing the determination of the re- 
levant factors to the final “decree pro- 
ceeding. Sankaralingam- v. Manit, de- 
ċides that where though the plaint had 
not described ‘the defendant as the 
manager ofta Hindu joint family and 
did not purport to sue him in his repre- 
sentative capacity, still- if having regard to 
the circumstances of the case- the suit 
must be deemed to have been brought- 
against him as manager in his represen- 
tative character, the other members of 
the family must be held to be. substan- 
tial parties to: the suit -through the 
manager `of- the- joint family. Radha- 
krishnan v. Dhanalakshmi*, states that it 
cannot be said that a wife isrefusing, much 
less unreasonably refusing, to give her- 


wifely company to her husband because- 


she was unwilling to resign her valuable 
job wuhout which she and her child may 
probably become helpless and ` resti- 
tution of conjugal rights cannot be 
ordered in. such circumstances. Lakshmi 
Ammal-v. Alagirisami Ghettiar?, -points out 
that under section 23 of the Hindu 
Marriage Act, the Court shall not decree 
the relief unless it is satisfied that there 
has not been any unnecessary and im- 
proper delay in instituting the procee- 
dings; that the expression “there has not 
been any unnecessary or improper delay 
in instituting the proceedings” in section 
23 (d) means that the appellant’ should- 
have invoked the grant of relief under 
section 13.(2) (1) without unnecessary or 
improper delay after the coming into force 
of the Act ; that it may be that having 
regard to the conditiors of the Hindu 
society and the ideals of Hindu woman- 
hood: a wife out of a sense of delicacy may 


nm a a a 


1. (1975) 1 M.L.J. 376. 
2, (1975) 1 M.L.J. 439. 
3. (1975) 1 M.LJ. 228 


THE MADRAS: LAW JOURNAL 


[1976 


commit some delay which however would 
not be regarded by the Court as un- 
necessary or improper delay; but. if 
after becoming aware.of the ground 
she chose net to invoke. it in proceedings. 
for divorce but ta cohabit with her hus- 
band and beget children and live in her 
husband’s home for, a number of years. 
and then to invoke the ground because 
of a misunderstanding. which arose long 
after she had entered into matrimony, 
the Court would have no option but to 
regard the delay as unnecessary and 
improper. -Soumynarayana V. Jayalakshmi 
Ammal1, makes it clear that even if a 
marriage annulled under section 12 (1) 
on the- ground of impotency is treated as 
void and even as no marriage at all, still 
there can be no objection under section 
25 (1) of the Act to grant maintenance 
to the wife so long as she remains un- 
married. Mottaiyan v. Anjalat Ammal?, 
states that the right of alienation possessed 
by a Mitakshara coparcener in this State 
has not been in any way affected by the 
passing of the Hindu Succession Act. 
Muthu Bhattar-v. Chokku Bhattar*, holds 
that where property is given'to a widow. 
for maintenance who had ne pre-existing 
right to a share in the property it would 
become -her absolute property under 
section 14 (1) of the Hindu Succession 
Act and the Legislature included a main- 
tenance right in the’ Explanation to 
section 14 (1) so as to expand that right 
and to make it an absclute right in the 
female concerned after the commence- 
ment of the Hindu Succession Act. 
Thayyanayaki Ammal v. Venugopala Pillai*, 
lays down that ifa compromise, or award, 
or deed etc., is the source or foundation 
of the right of a widow, the restrictions 
prescribed thereunder would govern and 
to such a case section 14 (2) would apply, 
but on the contrary if what the compro- 
mise, award or the document does is noth- 
ing more than to restate the law as it then 
stood ths intervention of the same will not 
affect the rights of the widow, in which 
event, section 14 (1) will apply. Radha- 
krishna Naidu v. Govindaswami Naidu”, 
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expresses--the view -that when a person: 
makes a bequest in favour of his daughter 
to be evjoyed: by. her during her lifetime 
without power of alienation and’ there- 
after to-the son to-be born to her, the- 
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moment the son-is born that son acquires” 


a-vested right in the properties of the 


testator andt- he : becomes- immediately - 


a fresh stock of descent and consequently 
on his death, his mother as heir to-him 
inherits the. vested remainder- and. comes 
to enjoy-the same with her life-interest 
and by- virtue of section 14 what other- 
wise would. be a- woman’s estate becomes 
an absolute estate capable of being trans- 
mitted or- bequeathed -by her:- Krishna 
Pillai v. Bhoopai+, decides that as. between 
the husband’s sister of the interstate and 
her half-brother the former is the preferen- 
tial. heir to the -properties of a female 
intestate under sections 15 and 16 of the 
Hindu Succession: Act. : 


Law of Evidénce.—In In re Onthan®, it is 
held that a dying declaration “can be 
accepted without corroboration and all 
that is necessary for the Court is to satisfy 
itself whether the statemént is true and 
if it 
is true it is ‘the duty 


of ‘the Court. 


is convinced that the statement- 


to convict; and the‘fact that the person ` 


giving the dying declaration bélonged 
toa political party ‘which had no faith 
in the existence. of God would not make 
any differerice in assessing the truth or 
otherwise of the dying declaration. Rajam- 


mal v. Ghinnathal®, states that once the © 


execution of a‘documeént is denied by the 
alleged executant, the document cannot 
be admitted in evidencé, unléss one 
attesting Witness at least Has been called. 


for proving the exectition of the document, , 


if alive,-and subject to procéss of Court. 
Subramanian v. State of Tamil’ Nadu+, 
expresses the’ view that ‘where the con- 
victions of the accused were based ‘on the 
evidence of the approver which had been 
adequately corroborated from’ indepen- 
dent soruces, the concurrent findings’ 
of the Courts “below that the evidence 
of the approver was reliable and was 
sufficiently corroborated ‘could’ not be 
disturbed. 

(1975) 1 M.L.J. 419. 

(1975) 2 M.L.J. 318. 

(1975) 2 M.L.J. 155. 
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Limitation:—In. Mathi Ammal-v.- Ajjan}, it 
is pointed out that the words “‘sufficient 
cause” in section 5 of the Limitation Act 
should receive aliberal construction so as 
to -advance ‘substantial justice: where no 
negligence or inaction or-want of bona fides 
is imputable- to the appellant ; that what 
constitutes. sufficient cause must be deter- 
mined with-reference to the circumstances 
of each particular case ; and the-discretion 
given by- the Limitation Act should not. 
be defined and crystallised so as to convert. 
a discretionary matter-into a rigid: rule 
of law. -Ganapathy v. Rumaraswami*, lays 
down that as far as the Rent Controller 
and the- Appellate Authority - created. 
under the Tamil Nadu Buildings (Lease 
and Rent Control ) Act are concerned, 
such authorities are -persona designata-and 
the Limitation Act provisions applicable to 
‘Court’. cannot be invoked in proceedings 
before them.- Veerabahu Pattar v. Eswara 
Pillai? , decides that mere.transfer of rights 
in a mortgage is-not enough to conclude 
that it would amount to an acknowledg- 
ment. of a subsisting liability and that 
assignments of mortgages though they 
had.been. made before the expiry of: the 
period of-limitatien would not amount 
to an acknowledgment of liability if there 
was.no intention on the part of the parties 
to admit.jural relationship in that re- 
gard. Union of India v. Dakshinamurthy* 
states that section 19-of-the Limitation 
Act deals with the effect. of payment on 
account ofdebt or of interest made before 
the expiration of the period prescribed 
by the person liable to pay and it is only. 
in such cases a fresh period of limitation 
shall be computed from the time when the 
payment was made. Union of India v. 
Venkatarama Naidu®, points out that when 
an eniployee ‘whose services had been 
illegally terminated had been reinstated 
and was informed that the period during 
which ‘he was.off from service would.be 
treated: as ‘iffhe had been on duty, then 
afresh cause of action would arise.on the 
date when He was reinstated and on the 
date when a communication was issued 
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to him. Vedammal v., Krishnamoorthy Iyer+- 
holds that where while adverse pos- 
session .is running but not perfected, 
a suit is filed by the owner for a decla- 
ration of his title to the property and 
for recovery of possession and the 
suit is decreed, the institution of the suit 
destroys the previously existing adverse 
possession or suspends it and the period 
from the institution of the swit up to the 
date of judgment and decreé has to be 
ignored in calculating the .period of 
adverse possession. Ramaiah Nadar v. 
Rajalakshmi Ammal*, lays down that where 
a date is fixed for redemption of a mort- 
gage and in default of such redemption 
on that date, it is agreed that the mort- 
gagor will pay the amount whenever de- 
manded and redeem or discharge the 
mortgage, the mortgage money became 
due at the time when the period fixed 
for redemption by the mortgagor expired. 
Arukonathan v. Fayaraman®, states that 
under Article 125 the appellant has just 
30 days from the date of the adjustment 
to apply to.record the adjustment or 
satisfaction of a decree. Salem Malai 
Murasu v. E. S. 1. Gorporation*, and Mys- 
india Tiles and Engineering Co. v. E. S. 1. 
Gorporation®, hold thatan Insurance Court 
is a statutory body and not a Court and 
Article 137, Limitation Act is not appli- 
cable to applications under the Employees’ 
State Insurance Act. : 


Givil Procedure Gode .—In Durgamma v. 
Kamakshiamma®, it is pointed out that the 
order of the executing Court directing 
amendment of an execution petition by 
praying for attachment of the properties 
substituted in place of the original items 
in the main petition is an order which 
is not interlocutory in nature but a final 
order answering to the description of a 
decree within the meaning of section 2 (2) 
of the Code of Civil Procedure. Adatka- 
pu Chettiar v. Ayesha Natchiar’?, expresses 
the view that a holder of a mortgage, 
although it had been granted under the 
French law and procedure, is entitled 


(1975) 2 M.L.J. 482. 
(1975) 2 M.LJ. 175. 
(1975) 1 M.LJ. 164. 
(1975) 1 M.L.J. 242, 
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under the Civil . Procedure Code to file 
a suit in accordance with the procedure 
thereof and that when a person, who en- 
joyed a “privilege”, filed a suit in the or- 
dinary civil Gourt on foot of a notarial 
mortgage deed, it is the plain duty of the 
Court to entertain it under section 9, Civil 
Procedure Code. Shanmughasundaram v. 
Janagarajan’, decides that there cannot bs 
any res judicata where the earlier suit had 
been dismissed as settled out of Court. 
Official Receiver v. Kadir Meera Hussain*, 
points out that where the Official Re- 
ceiver—the son of the judgment-debtor 
being an insolvent—failed to raise certain 
pleas which were available, to him in an 
earlier application by him to set aside a 
judicial sale, he must be deemed to have 
raised them and the pleas must be deemed 
to have been negatived and he would be 
clearly barred by constructive res judicata 
jromraising again those objections. Union 
of India v. Davangere Gotton Mills*, holds 
that a suit is instituted when the plaint 
is instituted for the first time; and that 
reading sections 26 and 80 together it is 
clear that the date on which a plaint is 
presented for the first time is the date of 
institution of the suit. ` Ramalinga Reddiar 
v. Radhakrishnan*, points out that where a 
Sub-Court decree for Rs. 25,000 with in- 
terest thereon was’ transmitted to the Dis- 
trict Munsif’s Court for ‘execution and 
the executing Court dismissed a petition 
filed before it under section 20 of the 
Madras Agriculturists Relief Act claiming 
the benefits thereunder, and against the 
dismissal order the judgment-debtor filed 
an appeal to the Sub-Court, such appeal 
was competent; and section 42 Civil 
Procedure Gode is a special provision 
and therefore, it will override any general 
provision. Nachimuthu Goundar v. Amara- 
vathi®, ‘states that section 47 (1) of the 
Code prescribes that all questions arising 
between the parties to the suit in which 
the decree was passed, or their represen- 
tatives and relating to the execution, 
discharge or satisfaction of the decree 
shall be determined by the Court execu- 
ting the decree and not by a separate suit 

` (To be continued.) 
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and there is nothing in the section which 
Ttestricts its benefit to persons whose in- 
terests are affected by the sale. - Thira- 
via Nadar v. Thiravia Nadar', makes it 
clear that the concept of-an‘agriculturist’ 
as contemplated by sectiori 60 (1) (c) of 
the: Code is not the same as but is - diffe- 
rent ‘fromthe concept of ‘agriculturist’ 
under Madras Act IV of 1938 ; that an 
agriculturist under section 60 of the Code 
need riot have a saleable interest in land; 
nor need he even be a lessee of the land; 
and that it is sufficient if he is merely a. 
tiller of the soil and depends exclusively 
for his living on tilling the soil, and he is 
unable to ‘maintain ‘himself otherwise. 
Swaminathan v. Annammal?,- states that 
under section 60 (1) (z) of the Code a 
right to future maintenance is net 
attachable ; that this is analogous to sec- 
tion 6 (dd) of the Transfer of Property Act 
prohibiting transfer of a future right to 
maintenance ; that when once’ the main- 
tenance. amount has accrued, and 
especially when the same is deposited into 
Court, the money so accrued or deposited 
doesnotremain a mere right to -future 
maintenance ; that both under section 
60 (1) (n) of the Code and section 6 (dd) 
of the Transfer of Property Act what is 
not attachable or transferable, as the case 
may be, is not ‘‘future maintenance” but 
right “to future maintenance;” that once 
the right is exercised and the same fruc- 
tifies into a quantified amount which has 
actually come into Court, it cannot be 
called a mere right to future maintenance, 
since'in such a contingency the-right trans- 
forms itself into cash ; that-once it stands 
to the credit of the person entitled it 
becomes attachable ; and the fact that 
a right for maintenance is only a per- 
sonal right of the person on whom the 
right is conferred either by a decree of a 
civil Court or by order of a° -criminal 
Court or otherwise. has nothing to do 
with the question of maintenance which 
has accrued and is in arrears; such 
amount is the property of the ‘person 
entitled to the maintenance. . ‘Kuppayee 
Ammal v. Guruswami Padayachi®, expresses 
the view that though under section 6 (dd) 
of the Transfer of Property -Act a right 
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‘to future maintenance in whatéver man- 
ner arising, secured or determined, ‘can- 
not be transferred, where under -the 
‘guise;of securing the right to future main- 
tenance, possession ‘of: vast properties is 
given to the niaintenance-holder or a- 
charge is created in his favour in respect 
of the property for an‘dmount far in excess 
of what would be reasonable for his main- 
tenance, it is open to the Court to appoint 
a receiver and’ equitably execute the 
decree against him without’ violating 
either the provisions of’section 60 (I) (n) 
of the Code of clause (d) or (dd) of section 
6 of the Transfer of Property Act. Varada- 
rajan v. Govindaswamy*, holds that a revi- 
sion lies to the High-Court as per section 
115 of the Code, ‘when no appeal lies 
thereto from the judgment and’ decree 
sought to be revised and that a revision 
cannot be maintained if an appeal lies to 
the High Court either directly or in- 
directly. Ajantha Transporis (P.) Ltd. v. 
T.V.K. Transports*, points ‘out that tele- 
vancy or otherwise of one or more grounds 
of grant or refusal of permit could be a 
jurisdictional ‘matter ; that a grant of 
permit or its refusal under the ' Motor 
Vehicles Act on totally irrelevant grounds 
would be ultra vires or a case of excess. of 
power ; thatif a ground which is irrelevant 
is taken into account with ‘others which 
are relevant, or, a relevant ground’ which 
exists is unjustifiably ignored, it could be 
said to be a case of exercise of power 
under section 47 of the Act, which is 
quasi-judicial, in a manner which suffers 
from a material irregularity ; and that 
both will be covered by section 115 of the 
Civil Procedure Code. Century Flour Mills 
Ltd. v. Suppiah®, lays down that the inher- 
ent powers of the High Court ;under 
section 151 of the Code are wide and are 
not subject to any limitation; that where 
in violation of-a stay order or injunction 
against a party something has been done 
in disobedience, it will be the duty of the 
Court as a policy to set the wrong right 
and not allow. the perpetuation of the 


_wrong-doing ; and the inherent power 


will not only be available in ‘such a case, 
but it is bound to be exercised in that 
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manner in the interests af justice. Palani- 
ammal v. Valliammal*, expresses the view 
that under Order 5, rule 19 of the Code 
both in cases where the process-server 
has filed an affidavit and in cases where 
he has not filed the same, the Court must 
satisfy itself regarding the sufficiency of a 
proper service of notice and declare that 
the service is proper ; that the satisfaction 
of the Court must be patent on record ; 
and that though the exact form of the 
declaration may be in any convenient 
form what is important is that the endorse- 
ment of the Court itself must indicate 
that the presiding officer had applied 
his mind and held that the summons has 
beem duly served. M.G.S. Rajan & Go. v. 
National Nail Industries?, decides that where 
a person as manager of a proprietorship 
concern had signed the pleadings and 
verified the same as one acquainted with 
the facts of the case, if at any material 
point of time, a specific plea is taken 
that the pleadings had not been properly 
signed and verified, the production of 
the requisite authority by the concerned 
person from the proprietor or his satisfying 
the Court of his being fully acquainted 
with the facts of the case will be sufficiently 
in conformance with the principles and 
substance of Order 6, rules 14 and 15. 
Karuppanna Mudaliar v. RuttiannaMudaliar®, 
holds that a Gourt cannot shirk its duties 
because by granting amendment the 
pleadings have to amended and fresh 
evidence has to be let in ; the predominant 
interest of the Court should be to render 
justice and allow amendments for such 
purposes in order to determine the real 
question in controversy between the 
parties. .Ghennai Vedantha Sangam v. Shan- 
mughasundram*, states that where the 
defendant had claimed in his written 
statement that he got the suit property 
on lease from the plaintiff and that he was 
the lessee thereof, to contend that he had 
acquired absolute right by adverse posses- 
sion by introducing an amendment in the 
written statement is diametrically opposed 
to the case put forward by him that he is 
the lessee of the suitland and such an 


amendment cannot be entertained and- 
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that too at the stage of second appeal, 
especially as the case pleaded by way of 
amendment was diametrically opposed 
to the one already pleaded in the written 
statement. G.R. Gorera v. Government of 
Pondicherry? points out that where a suit 
was acjourned at the request of the peti- 


tioner for adducing evidence but on .the 


adjourned date he did not adduce any 
evidence and his advocate was actually 
present in Court and the Judge had 
rightly gone into the merits of the case 
and decreed the claim, the decision is one 
under Order 17, rule 3 and the applica- 
tion for setting aside the decree is liable 
to be rejected. Lakshmi Ammal v. Subba 
Raj*, indicates that the legal positicn is 
that in a suit for partition, with regard to 
future mense profits the plaintiff has no 
cause of action or to value it or pay court- 
fees thereon at the time of the institution 
of the suit ; that relieves the plaintiff of the 
necessity of claiming specifically future 
mense profits in the suititself ; and itis not 
the fact that it is the claim for past mesne 
profits in the suit that enables the Court 
toaward future mesne profits. Veerappa 
Gounder v. Sengoda Gounder?, lays down that 
inasuit for partition of common proper- 
ties, profits accruing therefrom subsequent 
to the filing of the suit are also property 
to be divided among the sharers ; that 
when the preliminary decree directs 
division of the properties it means that 
not only the properties described in the 
plaint schedule but alsc the profits derived 
thercfrom after the filing of the suit till 
the date of the final decree have to be 
divided according to the shares declared 
in the decree ; that the mere fact that 
there is a final decree in respect of the 
property described in the plaint schedule 
which does not incorporate the profits 
derived after the filing of the suit is not a 
ground to refuse the request that the profits 
should be ascertained and divided ; that 
till that is done the suit for partition can- 
not be said to have been completely dis- 
posed of in spite of the Court having. 
already passed a final decree; and when a 
final decree is passed, if it does not cover 
all the properties that are to be divided 
the suit must be hele to be still pending 
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and not completely disposed of. Ponnaiah 
Servai v, Sree Visalam Ghit Fund Ltd.4, 
makes it clear that the burden of proving 
that the judgment-debtor has got the 
capacity to pay lies on the decree-holder 
and the decree-holder should prove to 
the Court that the judgment-debtor has 
got substantial means to pay off some 
substantial part of the decree and is refvs- 
ing to pay. Mrs. P. Subbiah v. V. Muthu- 
raja?, holds that the special procedure 
laid down in Order 21, rule 49 applies 
only to a partnership which is in existence 
and not to one which has been dissolved; 
that the special procedure is not in respect 
of a debt against the firm or against a 
partner as such, but in respect of a debt 
against a partner in his individual 
capacity; and in a case of a dissolved firm, 
till accounts are settled the erstwhile 
partner may not be entitled to any parti- 
cular item of property but, in such a case, 
if the decree-holder attaches any property 
of the dissalved firm for a decree against 
an erstwhile partner in his individual 
capacity the remedy of the other erstwhile 
partners would be only to make a claim. 
Krishnaswami Gounder v. Fambuthurai Kottai 
Co-operative Society®, lays down that where 
a property had been sold in execution 
of an award-decree of the Deputy Regis- 
trar of Co-operative Societies, a subse- 
quent sale of the same property in Court- 
auction sale cannot prevail against the 
earlier sale. Saraswathi Ammal v. Manicka- 
vasaka Reddiar*, expresses the view that a 
person claiming to have purchased the 
property concerned prior to the date of its 
attachment in execution and whose claim 
petition under Order 21, rvle 58 was 
dismissed and who did not prefer a suit 
under Order 21, rvle 63 allowing the 
adverse claim order ta become final 
can maintain a petition under Order 21, 
rule 90 and the order made on the claim 
petition would not by itself operate as 
res judicata barring an application by such 
claimant under Order 21, rvle 90 to set 
aside the execution sale on the ground of 
fraud or material irregularity. > Official 
Receiver v. Kadir Meera Hussain®, points 
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out that a sale is not null and void for 
want of attachment; that attachment is 
merely a measure of protection of the 
decree-holder and the purchaser of the 
property in executicn and the judgment- 
debtor is not entitled to question a sale 
on the mere ground that it has not been 
preceded by an attachment ; and the 
failure of the decree-holder to take out 
any notice under Order 21, rule 22 does 
not vitiate the subsequent execution 
proceedings, especially, when notice had 
been issued to the official receiver under 
Order 21, rule 66 and he appeared in 
Gourt and raised cantentions which were 
unsubstantial and "vexatious. Krishna- 
swami Gounder v. Palani Gounder+, makes 


zit clear that Order 21, rule 66 has no 


reference to land held in ryotwari tenure; 
that the language of the Madras Amend- 
ment of Order 21, rvle 66 (2) shows that 
the value of the property as stated by the 
judgment-debtor can be specified by the 
Court only if the judgment-debtor appears 
in the execution proceedings and states 
the value of the property as per his esti- 
mate ; and, if the judgment-debtor fails 
to appear in that execution application 
and fails to state ir that execution proceed- 
ing his estimate of the value of the proper- 
ty, it is no part of the duty of the Court 
to make a researchinto the prior procee- 
dings or torummage the records relating 
to any other proceedings between the 
parties in order to find outif the judgment- 
debtor had stated the value of the 
property. Natarajan v, Amirthasamy*, 
expresses the view that there is nothing 
in the first or second proviso to Order 21, 
rule 90 which prevents the Court, if it is 
considered sufficient, accepting the pro- 
perty sold as security; that in every case 
the Court will have to consider with 
reference to the first and second provisos 
whether the security offered by the appli- 
cant is enough security and only if it 
considers that the property offered as 
security is insufficient it can reject 
the application. Ramalingam v. Raja- 
gopalał, decides that where mortgaged 
property was purchased by a person at a 
Court-sale in execution of the mortgage 
decree and the mortgagor’s application 





1. (1975) 1 M.LJ. 114. 
2. (1975) 1 M.L.J. 428. 
3, (1973) 2 M.L.J. 494, 
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for setting aside the sale is dismissed, the 
sale confirmed and sale certificate engross“ 
edon stamp paper, and the mortgagor 
filed an appeal to the High Court but 
before it was heard he applied under 
Order 34, rule 5 and section 151 for 
redemption of the morgaged property, the 
appeal filed by the mortgagor had the 
effect of rendering the Court sale and its 
confirmation fludial and nebulous, 
setting at large the finality of the sale, 
and the application’ under Order 34, 
rule 5 was competent. Neela Bai Ammal 
v. Krishnaveni Ammal!, lays down that 
reading Order 38, rule 5 with Order 38, 
rule 17 itis clear that an attachment 
before judgment effected pursuant to an 
order made under Order 38, rule 5 sub=: 
sists, and its effect is not in any way 
impeded or lessened by the supervening 
obtaining of a decree by the plaintiff in 
the very proceedings and thereafter ; 
and that an order made under Order 38, 
rule 5 is effective even for purposes of the 
execution of the decree subsequently 
obtained by the platintiff. Muthukaruppan 
Chettiar v. Ghinnaponnu Ammal?, expresses 
the view that the receiver appointed by 
the Court under Order 40, rule 1 is an 
officer of the Court and not an agent of 
the party at whose instance he was 
appointed and that if the money which 
ought to have been put ino Court by the 
receiver has not been put into Court and 
the receiver has died, the proper course 
in the circumstances will be for the execu- 
ting Court to issue a notice to the heirs 
of the receiver and hold an enquiry and 
take all steps to realise the amount; if any 
the receiver had collected but had not 
depositec into Court. Kazimar Peria Palli- 
vasal v. Arumugham’, makes it clear that 
an application for the appointment of a 
receiver is generally made as interlocu- 
tory measure: when a main relief is pend- 
ing adjudication by the Court ; that such 
application is made either under Order 
40, rule 1 or section 94 ; that the condi- 
tion precedent is the existence of a main 
action already initiated by the person 
seeking the interlocutory relief, and where 
there is no enforceable substantive right, 
in the plaintiff to be enforced in a sub- 


1. (1975) 2 M.L.J. 37. 
2. (1975) 2 M.L.J. 229. 
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stantive action, and in consequence no 
interlocutory relief by way of appointment 
of receiver can be had, a suit for appoint- 
ment of a receiver pending proceedings 
before a Land Tribunal under Madras 
Act XXX of 1963 is not maintainable. 


Criminal Precedure Code (Iof 1974: In 
Kalyanasundaram v. Kalyani Ammal* it is 
held that under section 133 of the Code of 
1898 (corresponding to section 133 of the 
new Code) no action can be taken where 
the obstruction or the nuisance has been 
in existence for a long period and the 
only remedy open to the aggrieved party 
is to move the civil Court and the section 
is attracted only in cases of emergency 
and imminent danger to the health or 
physical comfort cf the community. 
Rafeeq Ahmed Sahib v. Istiag Ahmed, states 
that proceedings are barred under section 
195 (1) of the old Code (section 195 (1) 
new Code) where no complaint is made 
by the concerned Court ; that the bar 
would apply only in respect of a document 
forged subsequent to the initiation of 
proceedings in any Court. Paranjothi 
Udayar v. State?, makes it clear that if once 
the new Code is made to apply to any 
proceedings such proceedings must be 
dealt with irrespective of the stage of 
such proceedings as if such proceeding 
was instituted after the new Code came 
into force and deal and dispose it of under 
the provisions of the new (ode ; that 
section 202 (2) of the new Code gives a 
discretion to the magistrate to take evi- 
dence of witnesses on oath before the 
issue of process for the purpose of finding 
out whcther there was any case for 
enquiry or trial, but, under the proviso, 
no such discretion is given in the case 
of offences triable exclusively by the 
Court of sessions, and in such cases it is 
mandatory that the magistrate shall 
require the complainant to produce all 
his witnesses and examine them on oath; 
that under section 203 even’ in cases 
triable exclusively by the Court of session, 
the magistrate, if he is of opinion, after 
examining the witnesses, that there are 
no sufficient grounds for proceedings shall 
dismiss the complaint; that section 208 





1. (1975) 2 M.LJ.93. 
2. (1975) 2 M.L.J. 4. 
3, (1975) 2 M.L.J. 389, 
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provides that in a case instituted otherwise 
than on a police report, if it appears to 
the magistrate - issuing process under 
section 204 that- the: offence is triable 
exclusively: by the court of session, the 
- magistrate shall without-delay furnish 
to the accused free of cost, a copy of each 
(i) the statements recorded under section 
900 or section 202 of all persons examined 
by the magistrate, (iz) the statements and 
confessions, if any, recorded under section 
-161 or section 164, and (iz) any docu- 
ments produced before the magistrate on 
which the prosecution proposes to rely ; 
that a reading of the proviso to clause 
(a) of section 202 together with section 
208 (1) would show that on a complaint 
before a magistrate where it appears that 
the offence committed is triable exclusi- 
vely by a Court of session, the statements 
of all the witnesses produced by the com- 
plainant must be recorded and the copies 
of such statements of the witnesses so 
recorded and documents relied on by 
the prosecution shall be furnished to the 
accused, tree of cost ; and thus the record- 
ing of statements of witnesses under the 
proviso to clause (2) of section 202, and 
the furnishing of copies of such statements 
as provided under section 208 (1) are 
mandatory. Govinda Naicker, In ret paints 
out that there is no conflict between the 


provisions of Article 227 of the Constitu-. 


tion and section 397 (3) of the Criminal 
Procedure Code ; and in exercising its 
powers under the latter provision the 
High Court can consider the correctness, 
legality or propriety of any pending 
sentence, or order, recorded or passed, 
and the regularity of any proceedings of 
the inferior Court. Misrimal Hansraj v. 
Union of India®, holds that under section 
517 (1) former Code [section 452 (1) new 
Code] when any enquiry or trial in any 
criminal Court is concluded the Court 
has to make an order in respect of the 
disposal of the property by destruction, 
confiscation or delivery to any person 
claiming to be entitled to the possession 
thereof ; that the order of the Court will 
be as it thinks fit in the circumstances of 
the case; that the order can be made in 
respect of any property or document 





1. (1975) 2 M.L.J. 386. 
2, (1975) 1 M.L.J. 188, 
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produced before it or in -its custody or 
regarding which an offence appears to 
have been committed or which has been 
used for the commission of any offence; 
that once the Court finds that the goods, 
in respect of which confiscation-is made 
by the department, are not “offending 
goods” the only course open to the Court 
is ta acquit the offender and dispose of the 
property as it thinks fit; that the fact 
that the confiscation of the goods has been 
made by the department on the view that 
the goods were liable to confiscation wovld 
not fetter the power of the Court in dis- 
posing of the goods under this section ; 
that the adjudication proceedings by the 
Customs Department are under svb- 
stantive law while the disposal of the 
property is made under the Criminal 
Procedure Code, a procedural law, and 
it cannot therefore be said that the princi- 
ple of res judicata will apply. Paranjothi 
Udayar v. State, decides that where a 
Judicial Second Class Magistrate on 
receiving a complaint by transfer, took 
the complaint on file and adjourned the 
case for the examination of the prosecu- - 
tion witnesses but in the meanwhile the 
new Code came into force, the Magistrate 
ought, under section 484 of the new Code 
to have dealt with and disposed it of as 
if the enquiry commenced after the new 
Code came into force. 

Penal Gode.—In Subramanian v.State of Tamil 
Nadu?, the Supreme Court makes it clear 
that where the convictions of the accused 
were based on the evidence of an approver 
which had been adequately corroborated 
from independent sources, the concurrent 
findings of the Courts below that the 
approver’s evidence was reliable and 
sufficiently corroborated could not be 
disturbed and the convictions were right. 
Karunakaran, In re.,3 expresses the view 
that where the accused chose to kill his 
victim when he was slumbering and the 
victim was unarmed and defenceless and 
the accused did not even alert the accused 
and face his opponent in cutting him to 
death, death is the only appropriate 
sentence to be awarded to him: Rama- 
chandra Mudaliar v. swara Devarayan', 





1. (1975) 2 M.L.J. 389. 
2. (1975) 2 M.L.J. (S.C) 8. 
3. (1975) 1 M.L.J. 209. 
4. (1975) 1 M.L.J. 19, 


Mrs. T. R. Faria, In re 
1814 December, 1975 arc 
Diary No, 8275 of 1973- 


Succession Act (XXAIX of 1925), section 
o (d)—“ Indian - Ghristian ” — Definition 
of —Angio-Indian— Whether - an- “ Indian 
Christian ’—Petition by  Anglo-Tidian -for 
succession certificate—If maintainable. i 


The petitioner seeking succession. certifi- 
cate is an Anglo-Irdian. .The objection 
by the office is that the petition is not 
meintainable. The definition of“ Indian 
Christien ? under section 2 (d) of the 
Indian Succession Act would not enable 
an Anglo Indien to file or petition for 
succession certificate. The proper re- 
medy would be to apply for letters of 
administration in view of sections 212 
and 219 of the Act. j 


R. Mohan, for Petitioner. z 
R.S. 


Kailasam, J. 


——— Order accordingly 


P. S. Angayya Raja 
a firm by Partner v. 
_ AK. Di Alagar Raja 
Hakdar of Rajapalayam 
Christian Charities. 

and Jantary, 1979. 
C.R.P. Nos. 1762 and = 1763 of 1973- 


Tamil Nadu City Tenants’ Protection Act (III 
of 1922), section g—Appliation by tenant— 
Delay in fiting—Wrong advice by counsel— 
Whether sufficient couse. 


Limitation Act (XXXVI of 1963), section 5 
— Applicability. 


Urder section 9 of the City Tenant’s 
Protection Act the application will have 
to be made within one month after the 
service of summons. Section 5 of the 
Lirritation Act, 1963 provides that any 
application may be admitted after the 
prescribed period if the applicant satis- 
fies the Court that he had sufficient cause 
ofnot making the application within such 
period. The requirement, that section 5 
ought to have been made applicable by 
or under any enactment has been omitted 
in the new section. After the Limitation 
Act of 1963 came into force, the rule is 
that section 5 will be applicable to all 
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applications before the Court,though the 
petition may -be opposed on the ground 
that section 5 ofthe Limitation Act 
is nct applicable, for the. period pre- 
scribed urder- any particular section’ 
isin thenature ofa-cordition’ precedent. 
It. cannot be construed that the 
wordirg of section g of the 1922 Act is 
imposing: a condition precedent or ex- 
pressly excludirg the operation of section 
5 of the Limitation Act. ‘The provisions 
of section 5 of the Limitation Act, 1963 
applies to au application under section 9 
(1) of the City Tenants’ Protecticn Act. 
On merits there can be no difficulty in 
excusing the delay for the learned Advo- 
cate who appeared for the petitiorer has 
filed affidavites to the effect that he bad 
advised his'-clients wrongly, and’ as the 
Explanation to section 5 of the Limitation 
Act provides that the fact that the appli- 


cant was misled in computirg the. pres- 


cribed period’ for filing the application 
will be sufficient cause within the mean- 
ing of section: 5- ' pa 


A. Suudaram Iyer and, S. V. Jayaraman, for 
Petitioner. l 

S. Padmanabhan ard R. Nedanasabha- 
pathy, for Respondents, 5 ay 


Revision allowed, 


— 


Mohan, F. ' 
M/s. The Management of 
Shanti Theatres (P.) Ltd., 
: Madras v. 
The State of Tamil Nadu, 
28th January, 1976. 
W.P. Nos. 2388 of 1974 and 


344 of 1975. 


Industrial Disputes Act (XIV of 1947) „section 
10 (1)—Dismissal of workmen—Refusal by 
Government to refer the matter for adjudication 
—Memorandum to Government to reopen matter 
—Reference to Lab our Court without opportunity 
to manogement—Violation of principles of 
natural justice—Order set aside—Constitution 
of India (1950), Article 226. 


The Management of Shanti Theatres (P.) 
Ltd., Madras dismissed three workmen. 
The Government refused to refer the 
matter for adjudication. A writ petition 
and a further appeal to quash this Govern- 
ment order failed. Subsequently, a 


memorandum to Government was filed to 
reopen the matter and the Government 
passed the impugned order directing 
reference to the Labour Court, whereupon 
it, was taken on file as an Industrial 
Dispute. The Labour Court directed 
reinstatement of the dismissed workers. 
The ' management challenged order 
of the Governament on the ground 
that no opportunity was given to the 
management ard the reference must be 
set aside for failure to observe the princi- 
ple of natural justice. 


Held, Admittedly when the impugned Gov- 
ernment order was passed by the Govern- 
ment directing reference to the Labour 
Court concerning tke dismissal of these 
three workmen, the management did 
not have an opportunity to put forth its 
case. Where the principle of natural 
justice has not been observed, the order 
is bad. The matter stands remitted to 
the Government for fresh consideration 
and the question of making reference 
will be decided after giving an oppor- 
tunity to the management. 


1 


M. R. Narayanaswamy, for Petitioner. 
V. Krishnon, for Respondents. 
S.J. 


Petitions allowed. 


— oe 


id 


Katlasam and 


Paul, FF. vies . 
Gopalakrishna Naidu, In re. 
grd February, 1976. + >> 
: Crl.M.P..No. 534 of 1976. 


Gritninal... Procedure --Gode (Il of 1974), 
section -482—Petitionérs acquitted. by High 
Court- of “all offences—Appeal by State. to 
Supreme Gourt— Special leave granted— Order 
Jor the issue of non-bailable warrants of the 
petitioners by the Supreme Corrt— Petition to 
High Court for bail—High Gourt has no 
powers to grant bail ` pin 


, 


The petitioners: were convicted by the 
learned Sessions Judge for certain offences 
under. the Indian Penal Code and the 
Arms Act. On appeal by the- petitioners, 
the High’ Court acquitted all the accused 
ef all the, offences. The State filed, an 
application to the High Couit for grant 
of a certificate to appeal to the Supreme 
Court and the same was dismissed. 
But the State moved the Supreme Court 
for special leave which was granted and 
the Supreme Court also ordered the 
Sessions Judge to issue foithwith non- 
bailakle warrants for the arrest of the 
petitioners. The petitioners filed a peti- 
tion under section 482 of the Criminal 
Procedure Code to the High Court to 
release ‘then’ on bail. 


Held, The Criminal Procedure Code is 
nct applicable. There is nc pcwer 
conferred .by the Criminal’ Procedure . 
Code to the High Court cr by any other. 
enactment. Neither is the High Court 
in a position to construe the Supreme 
Court order as giving the High Court 
any discretion to grant bail pending 
further orders by the Supreme Court. 


Gopalaswami, for Petitioners. 


SJ. 


Petition 
dismissed. 
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K. Veeraswami, GF. and : 
Suryamurthy; J. - - i f ; 
Muniyandi v. 
oo ag _ Rajangam Iyer. 
21st January, 1976. : ; 
l A.A.O. No. 213 of 1975- 
The Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act (X of 1969), section 


16-A—Gorrection of record—TFurishiction of 


Givil-Gourt—Whether barred’ by the Act. 


Section 16-A of Act X of 1969 admits of 
no doubt that a civil Court has no juris- 
diction to decide any matter_-which the 
record officer, District Collector, or other 
officer or authority empowered by or 
under the Act should determire. The 
Court is also forbidden from granting 
injunction in respect of any action taken 
or to be taken by such officer or other 
authority in pursuance of any power 
conferred by or under the Act. The Act 
indicates aud provides for the remedy 
to correct the record by following the 
procedure laid down. Until the con- 
trary is proved or a new entry is lawfully 
substituted therefor, the entry sball be 
presumed to be correct. 


V. Somasundaram, for Appellant. 
S. J. —— Appeal allowed. 
Ranaprasada Rao, 7. 


Thaiyal Nayaki v. 
Ayyevu Chettiar. 





6th Febrvary, 1976 
G.R.P. No. 3843 of 1974 


Tamil Nadu Buildings (Lease and Rent Gontrol) 
Act | AVII of 1960), section 8 (2)— Petition 
for eviction— Wilful default—T enant sending 
rent by money Order—Refusal by landlerd— 
Tenant depositirg the same in saving account 
in post office—Procedure prescribed in section 
8 (2) not adopted—Efect—No wilful default 
by tenant. 


For the month of July, 1¢68, the tenant 
sent the rent by M.O. and this was refused 
by the landlord. For the month of August, 
1968 also, the tenant sent the rent by 
M.O. and this was rejected by the land- 
lord. In September, 1968, the tenant 
opened an account in a Post Office and 
deposited the rents for every month during 
the suit period. However, the tenant 
M—N RC 


did not adopt’ the procedure prescribed 
by section 8 (2) of the Madras Buildings 
(Lease and Rent Control) Act. The 
laridlord filed a petition for eviction on 
the ground of wilful default in payment of 
rent. The Petition was dismissed by Rent 
Controller, but allowed by the Appéllate 
Authority, On revision, . -7 


Held, The non-adoption of the procedure 
prescribed under section 8 (2), of the 
Madras Buildings (Lease and Rent Con- 
trol) Act which could be adopted. by the 
tenant in her discretion does not throw 
any light upon want of bonafides of the 
tenant in the instant case. Far from 
proving any wilfulness to avoid the obli- 
gation to pay rent, the course adopted 
by the tenant establishes her bona fides. 
The procedure prescribed under secticn 
8 (2) of the Act is only optional and 
not mandatory. The tenant has respec- 
ted the law and her obilgation by deposit- 
ing monthly rents in a Post cffice, thus 
proving that she was at all times willing 
to pay the rents to the landlord. Order 
of the Rent Controller restored. 


S. Sivasubramanion, for Petitioner. 
K Sarcabhouman, for Respondent. 
S.J. 


Ramanujam, J. 





Petition allowed. 


Dr. A. Subramania 
Kumaran Nambiyar v. 
The Secretary to Govern- 
meni Hezlth & Family 
Planning Department, 
Government of Tamil 

Nadu, Madras. 

gth February, 1976. 


W.P. No. 3447 of 1972. 


Constitarion of India (1950), Article 226— 


Tamil Nadu Medical Service—Assistant Sur- 
geon— Appointment of~ D. M. & S. qualifica- 
tion Second Pay Commission recommending scale 
of pay of Assistant Surgeons without refereuce to 
qualificatiors— Subsequent Government Order 
prescribing two scales of pay — One applicable 
to Assistant Surgeons kaving M.B.B.S and 
another for those having D.M. © S.— Validity 
— Cannot be differentiated — Writ of certiorari 
assted. 


The petitioner had the qualification of 
D.M.& S. and was appointed Assistant 


Surgeon in the category II of Class I 
of the Tamil Nadu Medical Service and 
had been working as such from and April, 
1965 to 3rd July, 1972. The Second Pay 
Commission reccmmended a scale of 
p2y for Assistant Surgeons withcut mak- 
ing any distinction between those having 
M.B.B.S. degree, and those having D.M.& 
S. qualification. This was accepted by 
Government and a uniform scale of pay 
was fixed. Subsequently the Govern- 
> ment issued a Government Order pres- 
crioing a lesser scale cf pay for those 
having D.M.&S. qualification. The peti- 
tioner challenged this’ Governnent 
Order on the ground that the Assistant 
Surgeons having beenput in one category 
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without reference to qualification, they 
should not be separated intọ two cate- 
gories after entry. 


Held, the’ contention raised by the. peti- 
tioner that there could not be any distinc- 
tion between Assistant Surgeons having 
M.B.B.S. and those having: D.M.-& S. 
qualification in the matter of pay fixation 
had to be accepted. The impugned 
Government Order was quashed. 


K. Kumaraswamy, for Petitioner. 


S.J. 





Petition allowed. 


Ismail, J. SON 

` © Kishtappa Naicker v. 

5 Elumalai Naicker. 

4th February, 1976. i Ig 
RA S.A. No. 501 of 1973. 


Burden of Proof—Suit -for.- declaration— 
Property purchased by husband in the name of 
wife—Claim that purchase .was benami 
—Burdea on persos who asserts .that-the 
beneficial owner was somebody else. 


A husband purchased a property in ‘the 
name of his wife. The wife sold the 
property to the respondent herein. 
The first appellant who is the son of the 
vendor trespassed on the property alleging 
that the property belonged to the joint 
family of himself and his father 
and that the wife was only a 
benamidar. The respondent filed 
the suit for declaration of his title. 
The trial Court dismissed the suit. On 
appeal it was held that the case of benami 
was not proved and the wife was compe- 
tent to convey title. On further 
appeal by the appellants, 


Held, Once the title deed stood in the 
name of a person and somebody came 
forward and asserted that the real title 
vested in anather person and the person 
in whose name the title stood ‘was a 
benamidar, the burden of proving that 
the person in whose name the title deed 
stood was not the beneficial owner and 
the beneficial owner was somebody else, 
was throughout on the person who 
asserted to that effect and the burden 
never shifted. Under the circumstances, 
there were no merits in the Second 
Appeal. 


R. Sundaravaradan, for Appellants. 
S.J. Appeal 


dismissed. 
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Ramanujam, F. aor: 
eee y .. The Piracede Village 
ae dat Agricultural Credit 
Beg y Co-operative Society v. 
The Jaint Registrar of 
Co-operative Societies, 
Tirunelveli. 


: 


18th February, 1976. > 
5 W.P. Nos. 2994 and 1043 
= tof 1974, 


Tamil Nadu Co-aperative Societies Act (LHI 
of 1961), section’ 65  (3)—Co-operative 
Sccietp—Enquiry conducted—Interini reports 
Submitted to Deputy Registrar—Copy of 
interim reports not furnished to the petitioner- 
Sociely— Whether petitioner entitled to copies 
of . interim reports—Constitutios’ . of India 
(1950), Article 226. f f 


In the year 1971, the Deputy Registrar 
of Co-operative Societies at Nagercoil 
directed an enquiry under section 65 
(1) of the Tamil Nadu Co-operative 
Societies Act and interim reports were 
submitted by the enquiry officer. How- 
ever no final report was sent by the 
enquiry officer. The petitioner 
filed this petition to direct the Deputy 
Registrar to furnish copies of the interim 
reports to the petitioner-society under 
section 65 (3) of the Act. 


Held, It is only when some action is 
contemplated on the report, the peti- 
tioner will have to be furnished with 
a copy of the report. In this case, so 
long as there is no final report by the 
Co-operative Sub-Registrat on which 
further action could be taken against 
the Society (petitioner), the petitioner 
cannot insist that copy of the interim 
reperts also should be furnished. Section 
65 (3) contemplates the furnishing of a 
copy of the final report. There is no 
justification in the demand made hy the 
petitioner that even copies of the interim 
reports were to be furnished to them. 


S. D. Selvaraj, for Petitioner. 


S.J. Petitions 


dismissed. 
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Ramanujam, J. fa toe 
7.3 .K. Ramalingam v. 
District Revenue 
te “4s Officer, Salem. 
20th February, 1976. 
-- W.P. No. 5089 of 1975. 


Essential Commodities Act (X of 1955), 
section 6 (a)—Proceedings tutiated by 
District Revenue Officer urder section 6 (a) 
—Not valid. 


The petitioner attacked the validity 
of the proceedings initiated against him 
by the District Revenue Officer on the 
ground that the properly constituted 
authority under section 6 (a) of the 
Essential Commodities Act was the 
District Collector and not the District 
Revenue Officer. 


Held, As conceded by the learned Assis- 
tant Government Pleader that the District 
Revenue Officer: had no jurisdiction to. 
initiate proceedings under ‘section 6 (a) 
and that the District Collector was the 
proper authority to initiate proceedings, 


- the impugned order as confirmed by 


the : appellate authority under section 
6 (a) was quashed. - : 
K. Doraiswamy, for Petitioners 
Assistant Government , Pleader, for 
Respondents. i, + A 
S.J. —_—— Petition 


allowed, 


‘ 


et 


THE MADRAS LAW: JOURNAL _ 


t 








fam 


` |. MARCH OF LAW 


= “T1976 








MARCH OF LAW 1975 

Jniroduction : aa 
In interpreting the law and applying it, 
Courts do make law, not ostensibly nor 
ostentatiously but ‘imperceptibly. This 
process may render the certainty of law 
a delusion. It is none the less inevitable 
that law should always be on the march 
in view of changing facts of life. Rich, J., 
of the Australian High Court once 
-observed!: “One of the tasks of this 
‘Court is to preserve the uniformity of 
determination. It may be that in per- 
forming the task the. Gourt does not 
achieve the uniformity that was desirable 
and what uniformity is achieved may he 
uniformity cf error. “However, ‘in that 


‘event, it is at least uniformity”. Statute 
‘construction is increasingly becoming 


the largest part of judicial work and in 
‘that process as Denman, L. J., remarked: 
“A Judge must not alter the material 
of which the Act is woven, but he can and 
should iron cut the creases”®. Thus 
it is not possible to interpret and apply 
the law without at the same time develop- 
ing it. During the year under review 
about eight -decisions of the Supreme 
‘Court have been reported in the columns 
‘of this Journal besides almost all import- 
cant decisions of our High Court. An 
endeavour is made hereunder to advert 
‘briefly to the course of development of 
law in‘and the pcints of law emerging 
‘from the decisions rendered under some 
-of the‘ well-known and fairly significant 
titles ot law. 

‘Gourts : Their jurisdiction, powers and duties: 
In Orient Mercantile Agency v. Presiding 
-Officer®, the Supreme Court points’ out 
that where after the judgment of single 


1. Waghorn v. Waghorn, (1642) 65 C.L.R. 289, 
292. ES 0 EB SAE a E AE 

2. Seaford Court Estates Lid. v. Asher, (1942) 2 
All E.R. 155, 164. a AAN 

3. (1975) 1 M.L.J. (S.C). 1." ` 


Judge kad been taken on appeal and, 
rightly or wrongly, the Division Berich, 
in the appeal against his judgment had 
placed a certain construction on that 
judgment it is not open to the single 
Judge thereafter to issue any clarificatory 
order and judicial discipline requires 
that he ould not issue any clarification 
that the. appellate Court was wrong in 
the construction it had placed on his 
judgment, Management of Sayani Talkies v. 
Ramamurthi', states that the civil Court 
has no jurisdiction .to, enforce a contract 
of personal service and: it could award 
only damages for breach of such contract. 
Darasuram Town Panchayat v. Thangarujan®, 
holds that it will be furthering justice if 
the plaint in a suit beyond the jurisdiction 
of Small Gause Court is returned to the 
litigant concerned for presentation to 
the proper Court instead of dismissing 
the suit and such a process woulc not only 
further justice but would also avoid mis- 
carriage of justice. 


Constitutional Law : 


-In Ajaatha Transports (P.) Ltd. v. T. V. 


R. Transports’, the Supreme Court decides 
that considerations which are relevant 
for applying Articles 14 and 19 (1) (2) 
of.the Constitution could nct be foreign 
to the scope cf the permit-issuing power 
under section 47 of the Motor Vehicles 
Act; that when the power to grant per- 
mits shows that its exercise is meant to 
be judged on the tcuchstone of the 
interest of the public generally, the test 
being broad enough to take in applica- 
tions of Articles 14 and 19 (1) (g) read 
with relevant proviso to the section, 
which require a just and reasonable 
balancing end reconciliation of general 
and individual interests it would not be 





1. (1975) 1 M.L.J. 35. - 
2. (1975) 1 M.L.J. 283. l 
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correct to hold that the power contained 
Section 47 can go beyond it or against 


; that in cases where, everything else} and arbitrary’. interference 


is s obsolutely equal as between two appli- 
cants for permits it could be said that 
application: of the principle~of-equality~ 
of opportunity which is 
Article 14 may enable a person who_is 
nota fresh grantee to obtain a ‘preference: 
and that such a consideration could not 
be said to be outside the interest of: the 
public generally so as to include ‘within 
its purview application of tests underlying 
provisions ‘giving fundamental rights to 
citizens under Articles 14-and 19. of the 
‘Gonstitution:, Chinne Boyan v. Gommis- 
sioner for H. R. &-C. E2}, holds that what 
Article 26. (d). of the Constitution pro- 
vides is that the administration of the 
property shall be in “accordance” with 
law”; that this could only mean ‘that 
the administratioa and management 
could be. regulated: by law and there is 
no absolute right vested in a religious 
denomination in the matter of administra- 


tion of 2 temple and its -properties;: that. 


this would not, however, include a right 
to take away. the entire right to manage- 
ment leaving a mere husk; that though 
“regulation” within .the ‘meaning of 
Article 19 might include a. total depriva- 
tion of the right, in the context of Article 
26 it could not be held that the law could 
take away the entire right’ or deprive 
the religious denomination of any right 
in the management of its properties; and 
a law which so takes away the right of 
administration from the hands of the 
religious denomination’ and vests it in 
any other authority would amount to a 
violation of the right guaranteed under 
Article, 26. Rev. Br. A. Thomis v. Dy. 
Inspector of Schools?, lays down that it 
will be an unreasonable interference to 
tell an institution that it could not 
employ a more highly qualified teacher 
in the interests of better standards of 
education, i in its schools because it would 
not assist the scheme of the Government 
to find employment for higher grade 
teachers; that the Government cannot 
insist that a protected ‘institution cannot 
take a more highly qualified teacher in 
the interests of higher standards of educa- 





1. (1975) 2 M.L.J. 294. ` 
2. (1975) 1 M.L.J. 353. 
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tioa in the institution; that such insistence 
‘will be an uncalled. for, unreasonable 
with the 
management of the school and the aid 
given by Government does not clothe it. 
with? ‘any’ right “to“interfere“with “the 
freedom ‘of management of the insti- 
tution to employ teachers of their choice 
“who have a higher qualification than 
that prescribed by the _ Government 
Department. - In Sri‘ Navaneetheswara~ 
swami Devasthunem v. State of Madras*, 

the Supreme Court expresses the view 
that.a,Guvernment notification notifying: 
a certian village belonging to the Devas- 
thanem, a religious trust,..under the 
provisions of the Madras Estates (Aboli- 
tion and Conyersion into Ryotwari) 
Act, 1963, cannot be struck down.on the: 
ground that no provision for compensation 
in accordance with the second. proviso, to- 
Article 31-A (1) was. made; that thre: 
provisions of the. Madras Land Reforms 
(Fixation of Ceiling on Land) Act, 1961, 

are not applicable to lands held by a 
religious trust cf a. public nature and 
therefore the provisions of the.Act fixing 
the ceiling on ownership of land .was not 
applicable to.a Devasthanam; and, that 
it was only ‘if the ceiling provision, was 
applicable that the second proviso to 
Article g1-A (1) would be attracted. 

Mohammed Karimuddin \- State of’ Madras?, 

decides that, the law of eminent domain 
enables the State to compulsorily acquire: 
private land; that by such a statutory 
process the owner is deprived of his 
rights to property; that the land acquisi- 
tion process necessarily involves a sub- 
stantial abridgement of the rights of 
ownership as would 2mount te depriva- 
tion of the owner of his property and 
consequential damage as is referred to 
in section 23'of the Land Acquisition ‘Act: 

that the word “‘possession”’ in section 48 
of the Act has to be interpreted liberally; 
and the meaning given to ‘‘possession”’ in 
the decided cases under Article 31 of the 
Constitution provides a safe” guide ` ‘for 
interpreting that word” ‘in section’ 48, 

Land Acquisition Act. In ‘Ajanthe 
Transports (P.) Lid. v. T. V. K. Transports? , 
the Supreme Court states that the ques- 


1. (1975) 2 M.L.J. (S.C) 1. 
2, (1975) 2 M.L.J. 396. 
3. (1975) 2 M.L]. (S.C.) 16. 
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tion whether an order is a final one deter- 
mining the rights of the parties is material 
even when considering the question of 
propriety of interference under Article 136 
of ‘the Constitution. Mohammed Kari- 


muddin v. State of. Madras, expresses the . 


view that where the ‘dominant purpose 
bekind the withdrawal of ‘a notification 
for acquisition .cf land under the Land 
Acquisition Act. after the ‘lapse of nine 
years appeared to be to help squatters 
who had trespassed into.the land subse- 
quent to the notification of acquisition 
to the utter prejudice of the owner who 
was not even consulted in the matter and 
there. was also violation ‘of the ‘principles 
of natural justice when ‘the State acted 
as it did, the order of withdrawal has to 
he removed and “quashed. on -` certiorart. 
Fishermen Go-opérative - Society v. . Collector 
‘of Thanjavur?,. ` decides’ ‘that “because `d 
show-cause notice’ was served on the 
appellant, the latter submitted an explana- 
‘tion and the sme was considered by the 
Authority covcerned does not mean “that 
there was compliance with the principles 
of natural justice; that thé compliance 
‘should be-a substantial one, that is to 
say, it sHould bé not merely in form, 
the opportunity given must be complete, 
reasonable and‘ adequate which ‘incliides 
also. that when an explanation is- submitted 
by the person who was asked. to show 
cause the Authority ‘concerned shovld 
apply its mind to the Jexplanation and 
not merely:-say that it is” unsatisfactory; 
and that when the orders of the concerned 
Authority were subject to review by the 
‘High Gourt, & non-speaking’ order ‘of. the 
Authority cannot be héld ‘to | show “its 
reasonableness or complianice‘: with ‘the 
principles‘ of natufal justice and is liable 
to interference under ' Article 226. 
Balakrishna’ ‘Mehta v. ` ‘Mahddeia Iyer? 
holds that, certiorari is intended, to remove 
"errors of-law apparent on’ the face of the 
record and not to set right the mistakes 
committed by pafties or their counsel. 
- North Arcot District - Pawn=Brokers Associa- 
tion’.v. „Secretary to Government -of Indiat 
points out that only a person whose rights 
are alleged: to: have been: threatened or 
transgressed or on wl om obligations are 





(1975) 2 M.L.J. 396. ' : 
(1975) 1 M.L.J. 168. 
(1975) 1 M.L.J. 247. 
(1975) 1 M.L.J: 2905. 
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imposed by any statute can approach the 
Higa Gourt under Article 226 ‘of the 
Constitution and that’ an Association 
registered, under the . Societies Registra- 
tion Act cannot maintain a writ petition. 
State of Tamil Nadu v. Ambelavana Pandara 
Sannadhi! lays down that Article 226 is 
not subject to any limitation as to the 
jurisdiction of the High, Court but that 
in exercising that. power the High Court 
would not allow the parties to by-pass or 
circumvent or defeat any of the statutory 
provisions providing for other remedies in 
specific cases. Govind Naicker, In re?, 

states that there i is no conflict between the 
provisions of Article 227 of the Consti- 
tution and section 397 (3) of the Criminal 
Procedure Code, 1973 ; that under Article 
227 the High Gourt exercises superin- 
tendence’ over all Courts and Tribunals 
and has the power to interfere and to sée 
that the Courts and Tribunals exercise 
iheit: functions within the limits oftheir 
2uthority; that under’ the Article the 
High- Gourt has a supervisory and an 
appellate jurisdiction and considers the 
area of the ivferior jurisdiction and the 
qualifications and conditions of its exer- 
cise ; that an érror of law apparent on 
the’ face of the record is also’ subject to 
correction’ by the High Court exercising 
its powers. ‘under this Article ; that this 
power however does not justify an inter- 
ference with concurrent findings of fact ; 

that when exercising its powers under 
section 397, Criminal Procédure Code, 
the High Covrt ‘can’ consider the correct- 
hess, legality or propriety of any pending 
sentence. or order, recorded ‘or passed, 

and’ the regularity of any proceedings of 
such’ inferior Court ; and there is thus no 
conflict between . ‘the provisions of section 
397 and’ Article 227 of the Constitution. 
‘Industrial Disputes Act and related , legislation: 
—h Registrar of Trade Unions v. Government 
‘Press Employees Union®, it is held that inas- 


much as the Govérnment Press has been 
manufacturing with the aid of the Print- 
„ing. Press as well as by physical - labour 


end on a large scale such, articles as 
challans, gazettes, calendars, _budget 
papers etc., it is undoubtedly an ““indus- 


try” within the meaning of the Trade 


Unions Act ; that: the Government Press 
1. (1975) 2 M.L.J. 50._. 

2. (1975) 2 MLL.J. 386. : 
3. (1975) 2 M.L.J. 3470-22: 
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Employees’ Union is an association of 
workmen employed in an “industry ”, 
no matter whether it is an industry con- 
ducted by the Government or by the 
private sector and is therefore entitled 
to registration under section 6 of the Act ; 
and that the workmen employed in the 
Government Press are workmen entitled 
to the benefits of the Trade Unions Act, 


1926. English Electric Company v. Presiding . 


Officer?, decides that if an employee is 
prevented from putting ‘some questions 
to a witness during domestic enquiry 
conducted by the Enquiry Officer and 
the questions were not even recorded it 
amounts to a violation of the principles 
of natural justice ; that ‘where an order 
of discharge was based on all the charges 
held proved against the employee by the 
Enquiry Officer and ‘not with -reference 
to any particular charge out of the said 
charges, the Labour Court has got juris- 
diction to consider whether the punish- 
ment imposed would have been imposed 
on the basis of the charges held proved 
by the Qourt and if there was no evidence 
to show that the punishment would have 
been imposed even with regard to the 
charges held proved by the Labour 
Court, the Labour Court would be justi- 
fied in setting aside the punishment. 
Binny Lid. v. G.. G. Thomas? expresses the 
view that the non-production of a com- 
pany’s cash book during a domestic 
enquiry against an employee of the 
company relating to cértain sums of 
money amounts to preventing the em- 
ployee from proving his innocence and 
constitutes a denial of opportunity to put 
forward his case ; that where at the domes- 
tic enquiry the employee had put for- 
ward a defence he is entitled to know how 
his defence had been considered and 
rejected before it was found against him 
that the charges framed were proved; 
that where an employee was not given 
a copy of the judgment of the Enquiry 
Officer and he came to know of it only 
when it was marked in the Court during 
the course of the trial of the suit ; it would 
clearly constitute violation of the principles 
of natural justice ; -that when witnesses 
are suddenly produced and examined by 
one side, the other side will be at a dis- 
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advantage in cross-examining such wit- 
nesses and particularly in a domestic 
enquiry, hence the other side must have 
previous information as to who would be 
examired so that the cross-examination 
of such witnesses may be effective; that 
where -the termination of the services of 
an employee is in the nature of termina- 
tion simpliciter , without being preceded 
by a domestic enquiry into the alleged 
misconduct cf the employee and without 
the termination being based on the said 
enquiry, the order is not vitiated; that if, 
on the other hand when a person is dismis- 
sed on the basis ofa domestic enquiry held 
against him into certain alleged miscon- 
duct held to be proved, the position will 
be entirely different ;.that in the former 
case, there will be no stigma attached to 
the employee concerned and in the other 
case a stigma will be attached which may 
have the effect of preventing him from 
seeking employment elsewhere. State Bank 
of India v. Sundara Money? points out that 
the fact that the word ‘ termination ” in 
the definition of “retrenchment” in 
the Industrial Disputes Act is followed by 
the words “‘ by the employer ” is not indi- 
cative of the fact that termination should 
always and necessarily be by a separate 
order or an expression independently of 
the appointment order; that in either case, 
whether by notice or by effluxion of time, 
termination will be by the employer ; 
and that if there is any indication in some 
form or other in the seme document 
making the appointment or in any other 
way and the time at which the employ- 
ment is to come to an end is indicated 
that will be a termination by the employer 
within ‘the meaning of the definition of 
“retrenchment ”’. Ghandra v. Presiding 
Officer, Labour Court®, takes the view that 
the definition of “ person employed ” in 
section 2 (12) of the Shops and Establish- 
ments Act, 1961, is more or less similar to 
the definition in section. 2 (s) of the 
Industrial Disputes Act ; and the defmi- 
tion in section 2 (s) of “€ person employed ” 
read with section 4 (1) excludes persons 
employed in a position of management ; 
but the similarity in the provisions of the 
two statutes will not make the decision 
under one statute conclusive with refer- 


1. (1975) 2 M.L.J. 208. 6 pe 
2. (1975) 2 M.L.J. 371. 
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ence to the other statute. Management of 
Jeewan Lal Lid.-v. Presiding Officer! aecides 
that the word “undertaking ” has not 
been defined in the Industrial Disputes 
Act, though it defines ““iadustry ” as'any 
business, trade, undertaking, manufac- 
ture or calling of employees and -includes 
any calling, service, employment, handi- 
crafts or industrial occupation or. associ- 
tion. of ‘workmen ; ‘that section 25-FFF 
provides for compensation to workmen 
in case of closing’ down of urdertaking ; 
that having regard to the definition of 
“ industry ” it is not possible to equate 
undertaking with industry; that ‘the 
transfer of a porticn cf an undertaking 
does not stand on the same footing as the 
closing down” of a portion’ of en under- 
taking į that. a closure of a part of an 
industrial ‘undertaking is permissible ; 
that the circumstances such as the nature 
and condition of machinery which can 
only produce :-sub-standard products of 


the company and the prohibition by the. 


State of the manufacture in future of sitch 
sub-standard products which cannot cori- 

form to the I.S.I. standard and the diffi- 
` culty in selling those sub-standard prò- 
ducts in a competitive market. where 
products manufactured’ by some ‘modern 
sophisticated mills are available have to 
be taken to be unavoidable ci: cumstances 
beyond the control of the company ; and 
‘that an employer is not compelled by the 
statute to involve himself in unusual exer- 
tion or expenses with a view to avoid any 
particular circumstances necessitating the 
closure of. the business. Sri Reni Lakshm 
Ginning and Weaving Mill v. State of Madras? 
expresses the view that once an industrial 
dispute is validly pending on the file of 
a Court or Tribunal, it can be transferred 
by the Goveinment'in exercise of its power 
imde: section 33-B of the Industrial 
Disputes Act only on hearing both the 
parties to the dispute and that a mere 
mechanical reproduction of a statement 
in the opinion of the Governor of Tamil 
‘Nadu it is necessary to’ transfer, the said 
proceeding ” is no reason.’ Raju v. Madura 
District Geniral Co-operative Bark Lid., 
points out that where a person. was placed 
under suspension from a certain date and 
by a subsequent order was dismissed with 
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effect from thé date of suspension, so long 
as the order of dismissal dismissing the 
person. from’ service with ‘effect from: the 
date of suspension stands, he cannot file a 
petition under section 33-G (2) of the 
Act claiming wages --for, the period of 
suspension as if such period stood separa- 
tely without getting itself ‘merged in the 
order of dismissal. Chandra ‘v. Presiding 
Officer; Labour Court!, states that though 
section 51.0of the Shops and Establish- 
ments ‘Act, 1947, specifically provides 
that any decision rendered by the Com- 
missioner of Labour under that section 
shall be final and shall-not be liable to 
‘be questioned in a-Court of law, it is not 
possible to’ say that the Presiding Officer, 
Labour Court, acting under section 33-C 
(2) of the Industrial Disputes Act was 
bound by such aecision and that the 
finality, given to the orders of the Gom- 
missioner. of Labour under section 51 of 
the Shops Act is only for the’ purposes of 
that Act and not for, the purposes of ell 
‘other statutes. Salem Malai Murase `v. 
Employees. State“Insurance Corporotion® and 
Mysindia Tiles ord. Engineering Co. Ve 
Employees State Insurance Corporation®, ex- 
‘press the view that the Insurance Court is 
a statutory body and not a regular Gourt; 
‘hence Article 137, Limitation’ Act is not 
applicable to applications under the 
‘Employees’ State ‘Instirance Act. 
‘Employees’ State Insurance Corporation `V. 
Sakthi Textiles (P.) Lid.*, points out that the 
*” under section 


Act enumerates three classes of workers 
and has also an inclusive definition intro- 


duced as an emendment by Act XLIV of 


1966; that in order to be an‘ employee >” 


4 person must be employed for wages in 
connection with the work ofa factory or 


establish ment and when directly employed. 
by a, principal employer must be on any 
work of or incidental or preliminary to or 
connected with the work of the factory 
or establishment ; thata ‘factory’? means 
any, prémises including the, precincts. 
thereof- ‘where twenty or more persons 
are employed and where in any part of 
ita manufacturing process is being carried 
on ; atid that persons eniployed in putting 
)2M.L.J. 371. 
2. (1975) 1 M.L.J. 242. 
3. (1975) 1 M.L.J: 124: - 
4. (1975) 1 M.L.J. 127." 
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up additional buildings . for the future 
expansion of an existing factory and 
totally unconnected with it would not 
come even within the inclusive definition 
of employee. - 
Contracts and ancillary laws: - 


Srinivasa -Raghavan v. Jayaraman’, states 
that to invoke the provisions of section 25 
of the Indian Contract Act the following 
ingredients must be present : (#), the pro- 
mise,to pay must refer to a debt of which 
the creditor might have enforced payment 
but for the law of limitation, in other 
words the consideration, for the promise 
should be an identifiable debt, the. re- 
covery of which is barred by limitaticn ; 
(ii) it should be a distinct promise to pay 
wholly or in part such a debt ; and (ii?) 
the promise must .be in writing and 
signed by the persor or his duly authorised 
‘agent ; that if there is a statement ‘of fact 
of the promise to pay contained in a letter 


the ‘principal’ sum and not interest. 
Ethivajulu Naidu v. Chinnikrishnan Chettiar”, 
makes it clear that a promise to pay a time- 
barred debt would be valid and enforce- 
‘able if aù express promise is made ia 
writing and signed by the’ person sought 
to be charged therewith ; that nothing 
short of an express promise will provide a 
„fresh period of limitation ; that both“an 
‘acknowledgment under section 18 ‘of the 
Limitation Act and a promise within. the 
meaning of section 25 (3), Gontract’ Act 
' haye the effect of creating a fresh starting 
point of limitation if they are in writing 
“signed bythe party oi, his. authorised 
„agent, but while an acknowledgment 
under ‘the Limitation Act. in order to be 
valid must be made before the expiry of 
the period of limitation.a promise under 
“section 25 (3) of the Contract Act to pay 
.a debt may be made after the debt has 
þecome ‘barred by limitation ; that the 
essence ofan account stated being bilateral 
‘the promise to pay made by one party is 


good enough consideration for the pro- ` 
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mise made by the other ; and that such 
a contract being fully supported by con- 
sideration is enforceable at law and would 
constitute a néw cause of action. Khivraj 
Chordia v. Esso Standard Eastern Inc.1, lays 
down that it is fundamental that notwith- 
standing the restrictions and qualifications 
imposed by operation of technical rules, ` 
a. liberal construction of written docu- 
ments is to be made, because of the simpli> 
city of the laity, and with a view to carry 
out the intention of the parties and up- 
hold, the ‘document ; that words used in 
written instruments ought to be made 
subservient and not contrary to the inten- 
tion of the parties ; that it is necessary in 
such Circumstances to find the rea] import 
of the situation, by the use of the prescribed, 
yardstick under the contract itself and 
render justice to the parties ; that it-would 
be the duty of Covrts to interpret libera Iy 
written documents with referericé to the 
-intention .of the ‘parties by adopting’ the 
instrument’ and,’ thus “doirig’ ‘substantial 
“justice between “the parties; that ite 
scriptum est is the first principle of inter- 
pretation of documents, but to this a 
‘necessary corollary is always attached with 
a rider ccmpelling parties or Courts, if 
they aré‘called, upon to interpret an instry- 
ment to bear in mind not only the script 
of the instrument but also -thè sententia, 
that isthe ‘intention of the parties as 
inhered in ‘the instrument itself. M/s. 
„Bright Brothers v. J. K. Sayeni®. holds that 
.the reqvirement of reasonable notice of 
revocation or, renunciation, contemplated 
by ‘section 206 is applicable orily to the 
‘previous revocation aiid renunciation ” 
dealt with by section 205, that is, it is 
applicable only to agencies in which the 
‘parties have contracted either expressly 
or by necessary implication that the 
agency should continue for a particular 
period of timie and that the expression 
& such revocation or renunciation ” occur- 
ring in section 206 will refér only to the 
revocation. and renunciation ‘dealt with 
in séctiov’ 205. Pudutottah Textiles Lid.. v. 
"B. R. Adityan*®, points out that section 230 
of the’ Contract Act makes it clear that in 
the absence of any contract to that effect 
an agent cannot personally enforce con- 
: [To be continued] ` 
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Mohan, 7. under section 9 for relief. No doubt he 


: . Ramakkavundan v. 
The Manager, Co-operative 
Credit Society, Perambur. 


28th October, 1975. S.A. No. 1249 of 197% 


Tamil Nadu Co-operative Societies Act (LIII 
of 1961), section 100—Civit Court— Validity 
of an award— Whether can be gone into. 


Section 100 of the Tamil Nadu Co-opera- 
tive Societies Act clearly lays down ihat 
no award passed under the Act shall be 
liakle to be called in question in any Gourt. 
From this it will-clearly follow that the 
validity of an award, be it against a 
member or ə non-member cannot be 
gone into in civil proceedings. The ques- 
tion whether the plaintiff is a member or 
not will have to be agitated before` the 
authorities concerned mg. Deputy Regis- 
trar and the civil Court cannot entertain 
such a plea. . f 


K. Raman, for Appellant. — 


R.S. “Appeal dismissed. 
N.S. Ramaswami, F. 


——t ne 


Johra Bi v. 
Shakuntala, 
30th October, 1975. f 

C.M.A. Na. 522 of 19743 
Tamil Nadu City Tenant’s Protection Act 
(IL of 1922) as amended by Act (XXIV of 
1973)—Landlord’s suit for ejectment against 
tenani—Application under section g—Delay 
of sixty days—Suit decreed—Appeal by te- 
` nani—Amending Act IV of 1972—Deletion 
of proviso to section 12 of Act XXIV 
of 1973 coming into force—Tenant if 
entitled to maintain application without an 

application to excuse the delay. 
The Madras City Tenant’s Protection 
(Amendment) Act of {972 (IV of 1972) 
deleted the proviso to section 12 of the 
parent Act. Because of such deletion, the 
tenant in the case got a right to apply 


had applied ever before the amendment. 
Under the present definition of the word 
“ Tenant” in sub-section (4) of section 2 
as amended by Act XXIV.of 1973, aperson 
who gets a tight to the benefits of the Act, 
because of the deletion of the proviso to the 
section is also included, provided he conti- 
nues in actual physical possession of the 
Jand and the building. The amendment 
made by Act XXIV of 1973 to section 9 of 
the parent Act says that any such person, as 
referred to above, is entitled to file an 
application for ‘necessary relief under the 
parent Act within two months from the 
date of the publication of the said amend- 
ment Act. The present application hav- 
ing beer filed very much prior to the 
coming inta force of the Amending Act 
XXIV of 1973, there is no difficulty in 
holding that such an application is 
maintainable, even without an applica- 
tion ta excuse the delay. 
Abdul Hadi, for Appellant. 

K.N. Balasubramanian, for Respondent. 


RS. _ Appeal dismissed. 





N. S. Ramaswami, F. 
N. K S. Rajarathinam 
Chettiar z, 
.The Regional Director, 
Employees’ State Insurance 
Corporation, Madras. 
grd November, 1975. © ae. E 
‘AAO. No. gor and 302 of 1975. 
Employees’ State Insurance Act (XXXIV 
of - 1948), ` section 2 ` (12)— Flour 
Mill— Whether factory under the Act—Em- 
ployer whether a person employed for wages. 


Under the definition (of ‘ factory ’) inthe 


Employees’ State Insurance Act as it 
stands after the amendment by Act XLIV 
of 1966, the mere fact that twenty or 
more persons are working or were work- 


ing on any day of the preceding twelve 
months, would not be sufficient fer making 
it a factory. The persons working should 
be working for wages, the word ‘ wages ’ 
being defined under section 2 (22) of the 
Act (XXXIV of 1948). 


Jn the instant case, there were nineteen 
persons working in the premises exclud- 
ing the employer. The employer was 
not shown as receiving any wages on any 
day during'the relevant period. On the 
question ‘whether the premises was a 
factory. ; 3 Pew 

Held, the employer was certainly not to be 
counted in order to determine whether 
the premises was a factory or not. Ifthe 
employet was left out trom couating, then 
only nineteen persons were found working 
on the relevent dates, ‘and therefore, the 
premises would nct come under the defini- 
tion of the word ‘factory’. ` ; 


V. S. Rumakrishnan, for Appellant. - 
SJ. _, , Appeals’ allowed. 


ee ee 


Veeraswami, GF. and 
Natarajan, J. l : 
eM ee ot ee A S. Sherfudeen v. 
PR es `C. P. Ramachand. 
6th November, 1975. - ; 

- W.A..No. 271.0f 1975. 
Tamil Nadu District Municipalities Act (V of 
1920), section 31—Chairman of Municipal 
Council— Resignation—Notice to Commissioner 
and not to Council—Letter of tesignation— 
placed before Council— Proper statutory troce< 
dure. - i 
Section 31 of the Tamil Nadu District 
Municipalities Act says that the Chairman 
miay-resign‘ by giving notice to the Council 
and that such resignation shall take effect 
from the date on which, it is placed before 
the. Gouncil:’ It is clear, therefore, that 
the .statutory requiremert is that the 
resignation to take effect must be by no- 
tice and the notice should be to the Coun- 
ciland lastly, it should be placed before the 
Council, so that from the time of doing so, 


the resignation may take effect. “When a - © 


statute requires a certain procedure to be 
followed for resignation of the office of 
Chairman to. take effect, it has 
to be complied with. Hf the notice was 


ĝ 


not addressed to the Council but only tò 
the Gommissioner, that will net be a 
ccmpliance with the statutory procedure. 
When the statute ‘says that the resigna- 
tion should be by notice to the Council, it 
-cannot be said that the resignation -by 
notice to the Commissioner though it 
was eventually placed before the Council 
is sufficient compliance with the statute. 


K. K. Venugopal, for Appellant. 
T. L. Ram Mohan, for Respondent. 
RS. Appeal disnissed, 


—t St ee 


$ 


Poul, f. 


‘Chinnaswamy Reddiar v. 
oan Krishnzmoorthi 
; os Reddiar. 
otk November, 1975: °° 

A.A.A.O. Nos. 96 and 105 of 1974. 


Hindu Law—Joint family property—Exxecution 
of decree ugainst father-—Son’s shave whether 
can be sold in execution—Theory of pidus 
obligation—Sor not a party to decree—Son’s 
share liable. ` ` eens . 
Under the doctrine of pious obligation, a 
son is bound to discharge the debts of his 
father and even if he is not -eo nomine a 
party to the deciee, his share of the family 
property could be brought to sale in 
execution of the decree obtained against 
the father. e l 


R..S. Venkatachari, for Appellant. 
S. J. ——— . Appeals allowed. 


` Ramaprasada Rao and 
Ratnavel Pandian, JF. 


Collector of Madras v. 
K. Gokale. 


7th November, 1975. . 
A.S. No. 740 of 1970. 


Land Acquisition Act (I of 1894), section 
25 (1), (2) and (3) —Compensation —Court 
awarding compensation. exceeding the amount 
claimed —Whether can be done. 


The rigour of section 25 (2) of the Land 
-Acquisition Act is mitigated by section 
25-{3), according to which the Court, 
on being satisfied that there was sufficient 
reason for the claimant’s lapse under 
section 25 (3), can award a sum in excess 
of the amount awarded by the Collector. 
‘Thus, the. Court on being satisfied about 
‘the bona fides of the claimant’s conduct 
‘can remedy the penalty . imposed by 
section 25 (2) and grant in excess of what 
has been awarded by the Land Acquisi- 
tion ‘Officer. 


held, that the lower court enhancing 
the compensation i in excess of the amount 
claimed, is opposed to the ‘Provisions of 
section 25. ' 

. Government 


‘G. R. iain, for 


„Pleader, for Appellant. 


vN. R. Ghandran, for Respondent. 
R.S. ———— > Appeal 
: ; partly allowed. 
V. Remoswami and l A 
F. Sethuraman, FF. 
State of Tamil Nadu by 
-Gommissioner of Com- 
mercial Taxes, Madurai v 
Narayana Nadar & Co. 


1 2th November, 1975. 


T.QN. 23 of 1971. 


‘Tamil Nadu General Sales Tax Act (I of 
I 959); section 2 (g) and (k)—Assessse—Com- 
mission ı agent— Produce brought by agriculturist 
Sold part of goods on commission 
‘account— Transferred to * self? account small 
portion for own busines.—Comnission agent 
Liable to pay sales tax. 

The definition of dealer in section 2. (2) 
af the Temi ‘Nadu General’ Sales Tax 
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Act includes a commission agent and the 
definition of turnover in section 2 ($) 
takes within the eggregate amount for 
which the goods are bought or sold by a 
‘dealer, either directly or through another, 
‘on his cwr or ‘on account of others. 
Therefore a commission agent in respect 
of his turnover as commission would be 
‘liable to pay sales tax. 


K. Venkataswam), ist Additicnal Goverh- 
“ment Pleader, for Petiticner. ` 

B. Rajagopalan, for Respoadent. ; 

RS. 





Revision allowed, 


Ramanujam, 7. ; 5 
N. Shanmughavelu v. 
' The State of Tarot Nadu. 


‘14th November, 1975. 
W.P. No. 5000 of 1975. 


Tamil- Nedu Panchayat Councils Establish- 
ment Rules, rule 22—Senior Basic Grade 
Teacher—Working as Headmaster—Order 
by Government to revert the teacker—Validity. 


The ‘petitioner was a qualified Senior 
‘Basic Grade Teacher and was working as 
Headmaster. The Government passed 
an order by which the petitioner was pro- 
‘posed to be reverted. The petitioner 
‘challenged the validity of the order as 
contrary to rule 2z of the Tamil. Nadu 
Panchayat Union Councils Establish- 
ment Rules. ° 


Held, Sa long as rule 22 stards as it is» 
the Government cannot, by an executive 
.arder provide for a different mode. or 
„basis for promotion to the posts.of Middle 
School Headmasteis who are ‘governed 
by rule 22. Further the G.O. did not 
purport to have. been passed by the 
. Government in exercise ofi its rule making 
authority under section 58 (of the Temil 
Nadu Panchayats Act). Therefore, the 
-impugered G.O. which is in conflict with 
ule 22 of the Tamil Nadu Panchayat 
Union Gouncils Establishment - Rules, 
cannot be applied to the petitioner. Pro- 
motions to the posts of Middle School 
Headmaster have to be made strictly in 
accordance’ with seniority as provided 
under rule 22, ; 


R. S. Subramaniam, for Petitioner. 


S S.J ; == Petition allowed, 


Ramaprasada Rao and 
Ratnavel Pandian, JJ. 
Santhana Venugopala 
_. Krishnan v. 
K V. Yenugopal. 


20th November, 1975, 
A.S. No. 264 of 1969. 


Hindu Law —Alienation ` of family property 
by father —Manager—Legal necessity — 
Minor sons—Suit for partition—Alienations 
challenged on the ground of no legal necessity— 
Burden on the minor —Nature of proof. 


The mere ‘ipse dixit of the plaintiff as 
soon as he becomes a major basing his 
information on heresay and .gathering 
some witnesses who would parrot—like 
répeat what he wants them to say would 
not improve the position. Antecedent 
debts have special significance. It is 
therefore essential that in such connection 
where alienations are made to pay antec- 
edent debts recited in a registered and old 
document as existing debts of the family, 
the minor should be in a position to bring 
home to the Court that there was no occa- 
sion tor the father, manager or any other 
manager ot the joint family to involve 
himself in such entercpreneurship. For 


this purpose, he must be in a position to’ 


prove what would be the income 
from -the- joint family properties 
and that after meeting the generality 
of expenses connected with the 
family there could have been avail- 
‘able surplus, the existence of which cannot 
prompt respectable persons to borrow 
‘unnecessarily or ‘to mortgage unneces- 
sarily the family properties so as to ulti- 
mately’ burden them. It would be a 
practical impossibility for the alieneés who 
are brought to the threshold ofthe Court 
on the facts adverted to by the minor 
challenging coparcener to prove tliat the 
consideration which passed under one or 
other alienation made by the father 
manager was rightfully or properly utilis- 
ed by their vendors. It would be un- 
réasonable to expect such meticulous 
proof of appropriation arid treatment of 
such consideration nearly 15 or 20 years 
-aftér the daté of such alienation. 


The challenges made by the minor in the 
matter of alienation ör borrowirigs made 
by their elders including their father can- 


‘RS. 


not lightly be accepted by Courts unless 
the facts in each of the cases do satisfy 
the terms laid down by the various 
decisions. 


N. Sivamani, for Appellant. 


S. Somasundar, P. S. Srisailam and G. 
Chinnasivami, for Respondents, 2A 


De 
———— Appeal dismissed. 
Natarajan, F. 7 l l 


i Vasavambal v. 
Natáraja Chettiar. 


Ka 


24ih November, 1975. 


S.A. No. 185 of 1975 and 
C.M.P. No. 13079 of 1975. 


Partition Act (IV of 1893), sections 2, 3 and 4 
—Money. decree—Execution—Fudgment debt- 
tor’s one third share in’ house brought to sale 
—Purchased by — decree-holder —Symtbolical 
delivery of possession —Suit for partition of the 


one third share in the house —Preliminary 


decree-—Application for passing of final decree 
—Commissioner appointed—House incapable 
of division—Direction to proceed under the 
Partition Act—No application under section 2 
—Commissioner fixing the value of the pro- 
periy—No objection by the parties to the valia- 
tion—Court accepting the valuation of the 
Commissioner —Representation by a member 
of the family—Willing to take the entire house 
and pay the other shareholders —Gourt accepting. 
offer and directing to deposit the amoust 


—Propriety of order. : 


The Partition Act, is indeed a curious 
piece of legislation and on more than one 
occasion, Courts have found the provi- 
sions of the Act to be illogical and un- 
realistic. Sections 2 and 3 of the Parti- 
tion Act lay down that when a request 
for sale of a property is mooted by one or 
more share holders owning a moiety or 
upwards therein, a share holder other 
than the party applying under section 2 
would be entitled to apply for leave to buy 
at a valuation the share or shares of the 
party or parties asking for a sale. The 
effect of section 3 of the Act was to favour 
the smaller shareholder at the expense of 
the larger. It is on account of thesg 
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factors Courts have been forced to apply 
the provisions of the Act rigidly and 
strictly lest by free and loose resort to 
the provisions of the Act, they should 
abdicate their powers to imple- 
ment a decree for partition in a most 
equitable and just way that could render 
substantial justice to all the parties con- 
cerned. Time and again therefore Courts 
have laid down that they can rely on 
land invoke their own inherent powers to 
effect a division in a manner found by 
them to be pragmatic as well as equitable. 
When no application under section 2 was 
filed the Court has no jurisdiction to 
impose a forced sale of the house upon 
the members of the family. The parties 
to the suit either singly or conjointly 
would be entitled to make an application 
under section 2, for the section contem- 
plates the application being made by 
the “ shareholders interested individually 
or collectively to the extent of one moiety 
or upwards ” in the property. The Court 
was obliged to value the share or shares 
of the party or parties asking for a sale 
and offer the same to that shareholder 
who was willing to pay the share ascer- 
tained by the Court. An open sale 
cannot and ought not to be held. 


Held, that no error had been committed 
by the lower Court and the Court did 
not direct a sale of the shares of the other 
shareholders of the house to the third 
party, but only allotted the house in its 
entirety to him. 


M. N. Padmanabhan and M. A. Adishesan, 
for Appellant. 


T.: R. Rajagopalan and T. R. Rajaram, 
for Respondent. ` 


R.S. ° — —— Appeal dismissed. 


Mohan, 7. ; s 
VE. A. Vairavan ` 

- Chettiar v, 

N. Neelakantan, 


9th December, 1975. 
C.R.P. No. 1625 of 1972. 


Motor Pehicl:s Act (IV of 1939), section48— 
Stage carriage permit —Grant of —Town route 
—Preference on ground of local enterprise- 
— Valia. : 7 : ; 


The petitioner was an applicant before 
the Regional Transport Authority for 
the grant of a stage carriage permit on 
the Tawn Service Route Vriddachalam 
to Pernadam. The petitioner’s appli- 
cation was rejected on the ground that 
a local enterprise should be preferred and 
the petitioner was a resident of Chidam- 
baram far away from the rovte. On 
appeal, the State Transport Applleate 
Tribunal allowed the appeal of the second 
respondent herein. The petitioner filed 
a revision on the ground that he should 
not have been 1ejected purely on the 
ground he was not a local enterprise, 


Held, having regard to the’ fact that this 
was a town route, certainly it was open 
to the authorities to prefer a local enter- 
prise and hence the order could not be 
said to be vitiated on that ground. | 
V. Subramanian and $. K. Mylswami, for 
Petitiorer. . 


S.J. 


N. S. Ramaswami, F. l 
‘ Pichaivel Odayar v, 
Sundaravelu. 


Petition 
dismissed. 


9th December, 1975. ; 
G.M.A. No. 587 of 1975. 


Tamil Nadu Indebted  Agriculturists 
(Temporary Relief). Act (X of 1975), 
section 2, (c)—Suit for partition —Compromise 
—Appeilant ordered to pay money to respondent 
—Portion of the money remaining unpaid — 
Whether debt under the Act —Execution — 
Application under section 4 by eppellant— 
D'smissal whether correct. 


The - Respondent had filed a suit for 
partition of certain properties and: there 
was a compromise, decree under which 
the properties were taken: over by the 
appellant and in lieu thereof, a sum of 


Rs. 13,50u was to be paid to the respon- 
dent herein. A sum of Rs. 3,500 had 
already been paid and execution was 
levied for the balance of Rs. 10,000. 
The appellant filed an application under 
Section. 4 of Act X of 1975. On the 
question whether the sum of Rs. 10,000 
is a debt as defined under the Act. 


eld, that the decree is not for a debt 
as defined under the Act. - 


R. Sundaralingam, for Appellant. 


G. Ramaswami and M. A. Sadanand, for 
Respondent. : 


S.J. ` ———— Appeal dismissed, 
Varadarajan, TT l i 

. Chandrasekharan Pillai v. 

T. V. Ramamcorthi 

Iyer. 


9th December, 1975.. ` 
ae T .. . S.A. No. 1850 of 1972. 


Negotiable Instruments Act (XXVI of 1881), 
secticn 98 (c)—Sutt for recovery of money — 
Gheque given by respondett-~—Returned by 
Bank with remarks ‘not arranged for — 
Suit filed —Notice of dishonour not issued 
Suit whether maintainable. i 


The plaintiff had filed a suit for recovery 
of money on the foot of a cheque allegéd 
te have been issued to him by the respon- 
dent on ‘account of purchase of paddy. 
The’. iespondent contended that the 
cheque was given for some other purpose. 
The trial Court decreed ‘the suit. But 
the lower appellate Court found that 
the cheque was not for the price of paddy 
sold and allowed. the. appeal and dis- 
missed the suit. The-lower appellate 
Court had also held that the suit-was 
not maintainable as there was no notice 
of dishonour. as required- under section 
98. (c) of the Negotiable . Instruments 
Act” On second appeal by plaintiff, 


Held, having regard-to thé’ circiimstances: 
the lower appellate Court was’ justified. 
in accepting the case of the respondent 
that the cheque had not been given for: 
the purchase of any paddy. . 


Having regard to the ternis of section 
98 (c).of the ‘Negotiable Instruments Act, 
no notice of dishonour was necessary, 


6 ; w 


as the respondent could not be stated 
to have suffered any damage for want of 
notice, if he hàd really issued the cheque 
for the purchase of paday from the 
appellant. ' e 


V. Sridevan, for Appellant. l 


S.J. ate Appeal 
J dismissed, 
Ismail, F. : E 
. Sri Karpaga 
Vinayagar 


Devasthanam v. 
ee Rajagopal Mudaliar. 

9th December, 1975. Rs 
S.A. Nos. 2066 and 2067 1972. 


Indian Registration Act (XVI of 1908), 
section 17—Evidence. Act (I of 1872), 
section 64—Lease deed mei registered 
under Registration Act—Inadntissible to prove 
the terms of tenancy—Admissible to prove 
character of possession. ; 


The respondents had taken the suit 
sites on lease from the appellant under 
two lease’ deeds. Contending that. the 
respondents had. failed to pay the rent 
and denicd the title of the appellant to 
the suit property, suits were instituted 
for recovery of possession, for damages 
and for mandatory injunction for removal 
of the superstructure. The trial Court 
decreed the suit, but on appeal, thé lower 
appellate Court dismissed the’ suit on the 
ground that the two lease deeds were for 
a period of two years and were not regis- 
tered as required under the Registration 
Act and consequently were not admissible 
in evidence and directed the appellant 
herein to take separate proceedings for 
establishing title. - The plaintiff preferred 
second appeals. 


Held, The lease deeds were admissible in 
evidence to prove that the respondents 
herein were in possession of the suit sites 
only as tenants of the appellant. Once 
that is established, they could not deny 
the title of the appellant herein and having 
denied the title, they were liable to be 
evicted. The secord appeals were allow- 
ed. 


M. Srinivasan, for Appellant. 
S.J. Appeals allowed, 


wae 


İsmail, J. f 
i aa Chinnaraju Gounder v- 

: i; di Munia Gounder. 

10th December, 1975. TA ieee 

; Jaca.) S.A. No. 2076 of 1972. 


Hindu Law—Joint family ` property—Suit 
Jor partition—Property sold in Gourt auction — 
Purchase by outsider—Property repurchased 
by family member —Allegation that purchase 
by outsider was benami. . za 


In a Court auction sale, the properties 
belonging to the family were sold and 
an outsider purchased the properties. 
From that outsider, a member of the 
family purchased the properties. The 
- plaintiff filed a suit tor partition .ot the 
family properties alleging that the pur- 
chase by the outsider’ was actually 
benami and that the joint family fur- 
nished the funds. The Trial Court 
decreed the -suit but this was reversed 
by the first appellate Court. On further 
appeal by the plaintiff, io 


Held, The burden was.on the appellant 
to establish that the outsider who 
purchased the property was. only a 
namelender- and it was the joint’ family 
which furnished the funds for the pur- 
chase of the properties in question. The 
learned District Judge held that the 
appellant had not established this alle- 
gation of the joint family furnishing funds. 
The conclusion of the lower appellate 
Court could not be said to be erroneous. 
The second appeal fails. 


M. Feevarathnam, for Appellant. 
P. R. Varadarajan, for Respondents. 


S.J. 


Appeal 
dismissed. 


) 


Varadarajan, Í. cael 
Mahadevan r. 
Duraikannu Ammal. 
10th December, 1975. 
` `C.R.P. Nos. 3180 and 3181 of 1975. 


Tamil Nadu House Building (Lease and 
Rent Control) Act (XVIII of 1960), section 
14 (1) (b)—Application for eviction — 
Demolition: and reconstruction—Prior petition 
dismissed —Present petition whether bona 
fide. a ee aa f ©’ 

A landlady filed eviction petitions against 
the tenants on the ground that the premises 
was required for demolition and recon- 
struction and these were ordered. The 
lower Appellate Authority had observed 
that it was admitted that the building was 
90 years old and had developed cracks 
at various places and this was supported 
by the fact that a notice had been issued 
by the Corporation of Madras -to -the 
landlady to carry out repairs immediately. 
The: petitioners-contended in these péti- 
tions that the landlady failed in a prior 
petition on the same ground and that the 
landlady was not entitled to file the 
present petitions, 


Held, it could not be stated that the 
Authorities below erred in accepting 
the landlady’s case that the requirement 
of the premises was bona fide. 


M. Srinivasan, for Petitioners. 


S.J. 


Petitions 
dismissed. 


Ramanujam, 7. 


C. Natesan v. 
The Parvathipuram 
Panchayat. 
10k December, 1975. 
C.R.P. No. 3133 of 1974. 


Tamil Nadu Panchayat Act (XXXV of 1958), 
section 26 (1)—Member—Failure to pa 
housetax within time—Suffering disquatif- 
cation—Notice issued by Executive officer — 
Subsequent payment of house tax—Whether 
removes disqualification. 


The petitioner was elected member of. 
a Panchayat in 1970. In August, 1973, 
he was served with a notice by the 
Executive officer intimating that he had 


suffered disqualification under section 
26 (1) of the Panchayat Act for non- 
payment of house tax within three months 
of the tax becoming due. The peti- 
tioner later on paid the taxsaidto be due 
by him. With a view to get over the 
notice issued to him by the executive 
officer, the petitioner approached the 
judicial authority for a declaration that 
he was not disqualified. However, the 
judicial authority held that the petitioner 
had actually suffered disqualification and 
his subsequent payment would not cure 
the disqualification. 


Held, In view of the fact that the petitioner 
had failed to pay the arrears of tax within 
three months after it became due, the 
petitioner had to suffer the disqualifi- 
cation under section 26. (1) .of the Act. 
The order cf the Judicial Authority was 
therefere correct. 


R. Desikan, for Petitioner. 


S.J. 


Petition 
dismissed. 


a 


r 


Ramanujam, F l , 34 
. Govinda Padayachi J. 
R. Ranganatha a 
10% December, 1975. g 
S.A. Nc. 2052 of 1975. 


Hindu Law— Marriage according to custom 
of community and living as husband and wife 
for more than 35 years—Presumption of 
marriage arises—Indian Evidence Act (I of 
1872), section 114. ; 


The plaintiff filed a suit for a decoction 
that the first defendant was not a legiti- 
mate son of his father. As against this, 
the first defendant let in evidence to 
show that his mother married his father 
and they both lived as husband and wife 
for 35 years. Both the Courts below 
accepted the defence case that there 
was a valid mariage and that the first 
defendant was born of this wedlock. 
On Second Appeal by the plaintiff,. 
Held, the Courts below were justified i in 
invoking the presumption of marriage 
arising from the cohabitation of the 
spouses -and their living as husband and 
wife for well over 35 years. 

T. Fenn Walter, for Appellant. 


S.J. Appeal: 


dismissed. 


— — 


K. Veeraswami, CF. and 
Nolsrajan, J 
- Guruswamy v. 
-Ste of Tamil Nadu. 
16th re 1975. 
R.C. Nos. 5 to 13 of 1974. 


Defence of India ‘Rules (1971), rule 114 (2)— 
Tamil Nadu Essential Commodities (Display 
of Stocks and Prices and Maintenance. of 
Accounts): Order, 1973—Validity of —Forma- 
lioit. of opinion — Condition precedent. : 


The question relates to the validity of the 
Tamil Nadu Essential Commodities (Dis- 
play of Stocks and Prices and Mainte- 
nanceof Accounts) Order, 1973. The 
ground on which the order is said to be 
invalid is that the condition precedent, 
namely, the formation of opinion by 
Government that. it is necessary or 
expedient to make the order in terms of 
rule 114 (2) of the Defence of India 
sorte 1971, ‘had not. been complied 
with. . ; . o 


Held, It is found from the relative 
files that an all parties conference 
was held at Madras on 27th August, 
1973 at which a decision was, taken 
and the impugned | order. _ was 
made in pursuance of that decision. Not 
merely the ‘Department was concerned 
in the formation of opinion but the matter 
was dealt with at the level of Ministers 
as well. ` It is, therefore, clear that the 
condition precedent as to the formation 
of opinion was complied with in this 
case. That being so, the impugned 
order is valid. 


G. D. Sekkizhar, for Accused. 


Reference answered 


S. J. accordingly. 


M-N RC 


a J. a e aks 
- Munisami Naidu v. 
i 4 c. Ranganathan. 

17th Decanter; 1975. 
© * S.A. No. 1835 of 1975. 


Lease—Suit for declaration of title and deli 
very of possession—Lease for a period of five 
years——-Tenant in arrears of rent and denying 
title—Tenant claiming to be.cultivating. tenant 
Lower appellate Gourt decreeing suit in O 
— Appeal by tenant—Dismissed. 


A suit was filed for’ a declaration of title 
and recovery of possession of the suit 
property. The plaintiff had got the pro- 
perty under a settlement deed Exhibit 
A-1. Even earlier to this, undér Exhibit 
A-3, the properties had ’peen leased in 
favour of the defendant by means of a 
registered lease deed for a period of five 
years. -The tenant, atthe end of the 
period, failed to restore possession‘and: had 
also not paid the arrears of rent. Hence 
the suit. In his.written statement,. the 
defendant had stated that the settlement 
deed was executed in secrecy and that 
the prayer for declaration of title was 
unnecessary, irrelevant and not sustain- 
able.. The lower appellate Court 
decreed the suit in full. On further appeal 
by the defendant contending that’ there 
was.no denial of. title, 


Held, A reading of the entire written state- 
ment clearly leads ta the impression that. 
the defendant did deny the title of the 
plaintiff. Having denied the title, merely 
expressing readiness and willingness to 
pay the arrears of rent would not mean 
that the denial of title would in any way 
be obviated or minimised. The second 
appeal was liable to be dismissed. 


F. Skanntugam, for Appellant. 
S.J. Appeal dismissed. 


y. Ramaswami, J. 
The Management of Perfect 
'  QGastings Private Ltd. v. 
The Presiding Officer, 
. | Labour Court, Madurai. 
23rd December, 1975. 
--, W.P. No. 4049 of 1974. 


Indnstrial j” Disputes Act (XIV of 1947), 
seciio.t 25-FFF, Gonstitution of India (1950), 
Article 226—Factory—Closu re—Non-employ- 
meat of workers—Subséquent lease of factory 
and change in management—Dispute referred 
to Labour Court— Management filing applica- 
tion on preliminary issue of jurisdiction—Argu- 
ments on ` preliminary ` issue—Labour Gourt 
disposing of both the dispute and ‘application 
by common order— Whether correct. 


On 23rd May, 1970, there was a closure 
of factory and the. then Management 
offered compensation, as provided under 
section 25-FFF of the Industrial Dis- 
putes Act. Thereafter, on 18th Jure, 
1971, under a registered lease deed, the 
factory was leased for.a period of one 
year. . The lessee employed his awn ment 
and ran the factory. . At the end of the 
period, the lessee surrendered possessicn 
to the lessor. Thereafter five individuals 
acquired the interest of the then share- 
halders. of the company. and entered 

upon the management on and from 21st 
July, 1973. There was a dispute regard- 
ing non-emplayment of workers, and 
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since conciliation failed, the:Government 
referred to the Labour Court’ dispute in 
I. D. No. 10.of 1974. The petitioners, 
the management, filed an application, 
I.A. No. 346 of 1974, raising a prelimi- 
nary issue-regarding: jurisdiction on 18th 
July, 1974. Arguments were heard on 
25th September, 1974 on the preliminary 
issue only, but the Labour Court. pro- 
nounced .a common ‘crder on-.28th 
September, 1974 in J.D. No. 10 of 1974 
and LA. No. 346 cf 1974- on the ground 
that both involved the question of nen- 
employment of the workers.. The manage- 
ment filed a- writ. petition’ on -the 
ground that arguments were advanced 
only on ‘the ‘preliminary issue on 25th 
September, 1974 ‘and they did. not ‘let 
in any evidence or argue the’ main 
dispute in I.D.' No. 10 of 1974 and there- 
fore, the Labour Court ‘was in: errar ‘in 
making an order in-L.D. No. ‘10 of 1974, 


Held, After, taking up. the preliminary 
objection separately, the Labour Court 
could not have made a common order 
without hearing the parties on the main 
dispute in I.D. No. 10 of 1974. The 
order of the Labour,Court was, therefore, 
liable to be sct'aside (in so far as it related 
to I.D. No: 10 of 1974.) -~ 


M. R: Narayanaswami, for. Petitioner. 


S.J eet! Peition 
T = allowed. 


(F. Ramaswami,j7. = 5o l - 
f > Me'Nanjappanv. 
~. The Commissioner, 
Hindu Religious and 
-Charitable Endow- 
ot“! “ments, Madras. 

2Ath. December, 1975. ; 

i _  W.P. No. 4169 of 1974. 
Hindu Religios and-Gharitable Endowments— 
Temple—Appointment of non hereditary trustees 
— Applications received from number of people 
—Report by Deputy Commissioner on six 
applications ‘only—Appointment of five 
trustees by ‘Commissioner without considering 
the -other applications—Appointment not valid 
ant set aside. Be fist : : 


The competent authority for appointing 
the-non-hereditary. trustees for.a temple is 
the Gommissioner of the Hindu Religious 
and Charitable .Endowments. .In .the 
instant case, there were a number of 
applicants for the appointment of five 
non-hereditary trustees of a temple. 
The Deputy Commissioner sent an interim 
réport about ‘six of the’ applicants and 
he- bad -méntioned therein that there 
were ‘also “other applicants and a further 
report: would follow.- However, the 
Commissioner did not wait for the further 
report and appointed ‘five 'cut-of the six 
applicants has whom ‘report had ` been 
received. The petiticner. whc was an 
applicant has challenged the order ef 
appointment of the Commissioner on 
the:ground that bis application had not 
been. considered before the impugned 
order was made. 


Held, it could not be denied that the 
Commissioner had to consider the appli- 
cations of all those who had applied in 
time and he considered only six out of 
the total number of applicants and did 
not consider the other applications. The 
order of the Commissioner was liable 
to be set aside and was acccrdingly set 
aside. 


R. Sundaralingam and K. Jayaraman, for 
Petitioner. 


S.J. Petition 
allowed. 


Fi 
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N.S. Ramaswami, F. f 
- ‘The Prithvi Cap Industries, 
ae yy ERE a - Sivakasi v. 
‘¥". - Prakash Harakchand Jain. 
7th January; 1976. "~~ eo 
Ck _. G.M.A.No, 288 of i974. 
Civil Procedure Code (V of 1908), Order. 41, . 
rule 33—Suit for recovery of money —T hree 
defendants—Decree against two defendants-and 
dismissal against one defendant—Afpeal by 
one of the defendants aggrieved—Decree set 
aside and matter remitted to trial Court for 
Fresh disposal—The defendant against whom 
suit ‘was dismissed questioning the remand— 
Remand held valid, ` f 


The plaintiff filed a suit for recovery of 
money ‘against 3 defendants. The suit 
came to be dismissed as against the 
first defendant. The suit was decreéd 
against defendants 2 and 3 alone. The 
second, defendant filed an appeal ‘and 
impleaded the plaintiff, 1st and 3rd 
defendants as respondents. ‘The first 
appellate Court set aside the judgment 
and decree and.remitted the matter 
to the trial court for a fresh disposal. A 
Civil Miscéllaneous Appeal was filed by 
the first defendant who contended that the 
suit had been dismissed against him, that 
dismissal had become final and there was 
no scope for the first appellate Court: to 
set aside even that part of the decree 
(dismissing the suit as against the first 
defendant) and remit the matter for fresh 
disposal. f i ' 


Held, the very illustration to rule 33 of 
Order 41, of the Civil Procedure Code. 
would show that it was open to the first 
appellate Court even to grant a decree 
as against the first defendant in this case, 
even though the plaintiff ` had 'not filed 
an appeal against the dismissal of the suit 
as against the first defendant. That 
being so, it is certainly not right to’ 
contend that the first appellate Court had: 
no power to set aside the decree as against 
the, first” defendant and remit the matter 
for fresh disposal even as against him. ` 


T.R. Mam, for Appellant. ` 
S. J. Appeal dismissed.. 
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Mohan, F. 
T 3 The Management of 
M/s. P.Orr. & Sons (P.) Ltd. v. 
The Presiding Officer, 
Labour Court, Madras. 
8th January, 1976. 
W.P.Nos. 771 to 774 of 1972. 
Industrial  Dispute—Gratuity | Scheme— 
€ Wages’ —Meaning of. 
In a gratuity scheme, clause 1 related to 
death of employees. Clause 3 related to 
termination of services cf employees by 
the management for some reason or other. 
Those two cases had been treated separa- 
tely by the Industrial Tribunal in 
that gratuity was to be computed with 
reference to basic wages, since clause 2 
would relate to cases of retirement by 
the employees owing to sickness or old 
age. In the case of clause 2, the claim 
was computed construing the word 
‘wages’ as including the dearness allow- 
ance. Against this the management 
filed the writ petitions contending that 
the word ‘wages’ relating to employees 
falling under clause 2 cannot be given a 
different meaning from that used in res- 
pect of employees falling under clause 1 
and 
Held, It could ba legitimately presumed 
that ths Industrial Tribunal while pass- 
ing the award was not prepared to equate 
them with persons who voluntarily retired 
from service either on account of age 
or on account of sickness. There’ was 
no error in the interpretation. 
M.R, Narayanaswami, for Petitioner. 
S.J. ` —————- Petitions dismissed. 
V. Ramaswami, J. 
K. R. Mahzlingam v. 
State of Tamil Nadu. 
23rd January, 1976. , 
: W.P. No: 4269 of 1974. 
Tamil Nadu State and Subordinate Rules, 
General Rules, Rule 10 (a) (1)—Veterinary 
Assistant Surgeon—Appointed- temporarily as 
Assistant Director of Animal Husbandry— 
Off and on appointment as such—Report of 
the Public Service Gommission that-the peti- 
tioner was “‘not yet fil?’ for oppointment as 
Assistant Director—Petitioner reverted as 
Veterinary Assistant — Surgeon—Reversion 
whether punishment —Validity—Constituticn of 
India (1950), Article 311 (2). 


The petitioner was appointed as a Veteri- 
nary Assistant Surgeon, Subsequently 


he was appointed temporarily as Assistant 
Director of Animal Husbandry off and 
on. At the instance of the Government, 
the Director . of Animal Husbandry 
requested that Tamil Nadu Public Service 
Commission for selection of candidates 
for regular appointments by transfer to 
the cadre of Assistant Director of Animal 
Husbandry and sent a list of names of 
Assistant Surgeons with his remarks. 
The. Commission returned a list of names 
in order of merit for appointment but- 
did not include the petitioners’ name and: 
reported that. he was-“‘not yet fit” ‘for 
appointment as Assistant Director. The. 
Government accepted the report. and. 
ordered the reversion of the petitioner to 
the post of Assistant Surgeon. The 
petitioner challenged this -order and 
contended that it violated Article 311 (2) 
of the Constitution, that he was reverted 
only by way of punishment without- 
framing charges and giving him an- 
opportunity. f i 


Held, that by using the expression ‘not 
yet fit’, the Government did not intend. 
to visit the petitioner with any further 
consequences or cast aspersions against 
the character and ‘integrity. of the 
petitioner. In these circumstances, the 
order of the Government was not liable 
to be interfered with. 


N. Srivatsamani and P. Guru Ramachandran, 
for Petitioner. i i 


S.J. Petition 
dismissed, 





a 
AGE IN‘COURTS . i 
R. TRETAL VILLALAN, 7 
Madras Gotporation ee Adviser. 


£ Agel in “Courts” isa very: wide subject. 
IL shall discuss it toa limited extent. 


. 


The recent case ef “Valampurt Soli i 5, 
an instance of Tae in election case * 


Tf ‘there ‘arg genuine ‘reasons; ‘it is 
not wrong pr strange to chan'ge the date of 
birth substquently. There are rules and 
provisions in, different codes and statu, tes. 
There aré decided’ cases. ‘Generally, 
in ‘these ‘cases the contention will be‘that 
the ége is higher’ in records than thé’ 
actual: duc’ to.” wrong. ‘entry, ‘but in 
Valampuri John’ s case it was ‘peculiarly 
contended that’ the age‘ was reduiced! 
since wrong. date of birth had ‘been 
giyen. pe OE i AE E e a, 

Some . excerpts ` of, ‘the, ” judgitient 
n in’ ‘Mohanarangara, y. Returning “Officer, 
Legislative “Assembly ', Department,’ Madras 
and 2 others}, ate ; extracted hereunder ' S: 


mi 'S OPER 
aa e 


it Before, 1 deat with the’ various 5 issues, 
the. well’ known principles in deciding 
election ; matters may be set out and I-do 
not ‘think, theré is any ‘necessity’ to refer 
to,the ‘autharities į in, ‘support, of the same. 
Ati election . petition. is not an action 2 at 
law. or a suit in, equity, | but is ‘purely ¢ a 
statutory proceedia gin which the require- 
ment of election law has to be observed; 
ftis a sound- principle of j justice that_the 
SUCCESS of a candidate, who has. ‘won at 
election, should not be lightly interfered 
with. and any petition seeking ‘such inter- 
férence must strictly conform to the re- 
quirements oflaw.. Butat-the same time, 
it has to be remembered that the policy 








rid 2 of 1974, ** 
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of election law is, to maintain the purity. 
of elections and henge all the allegations: 
and malpractices including: corrupt praci 
tices at the time ‘of elections should be 
thoroughly investigated ”, a eS 


“ The- question relating to age, ig one,of 
the subject facts and; it çan be: easily- 
decided in this case that, the date of. 
birth of. the- respondent is 14th May;: 
1946 or at any rate, the yeat, of birth. 
is 1946 and there are very many 
admissioiis by ‘ thie; v rpanident ‘him- 
Pelt oi eedaae ee > ite oe eA 
“ Nor again,.am. È impressed: with * the 
avgument that merely because section 49 
(4) of the State and Subordinate Service 
Rules or rule 145 of the Railway Employ- 
mént Codé Vol, 1,. provide for alteration 
of the date of birth, in.évery case, it must 
be presumed that-a wrongage has. been 
given. . Each will depend: upon the-facts 
and: citcumstances- ach are. peculiar ‘to 
itself." J S RAEE EE ee MY ee 
ss ‘Many of the ae documents contain 
signed, declarations by the respondent 
and they will-constitute admissions and 
they are substantial evidence in-view of 
sections, 17 and: 21 of the Evidence Aet, 
though they may not be; conclusive and 
the, various . decisions relied. on . bythe 
petitioner. fully support, him. i.s AS 
rightly submitted. on behalf of the, peti 
tioner, the admission. is the: best, evidence 
the -opposite, :party.can rely upon.. In 
respect of this submission the decision in 
Ghandra Kanwar. Ghaudhri Nerpet Singhhaa 
isc) jted before me: In that-case ‘the, Privy 
Council has held at page-1945  Heesks 
“ The: proof-of the-admission- shifts-the 
burden . because, as, against the: .party 
making it, as a Baron Parkocrsayn.: tin 


Toen 
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7 a ason Į. ER: E Ail 194." 
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be présumed to ke so’. Another case 
citedin this bebalf is Narayan Bhagwati R.' 
Gosavi Balajiwale v: Gopal Vinäjáká-Gösavi- 
aiid others?, . At Page 784 the aia 
Court have held + 


“ An admission is thé best evidence that’ 


ati opposing party can tely öti ditd though 
not coticlusive, is decisive of thé matter; 


aiiless successfully amdlewe or epea 


etroricous.”” 


a yt Masks ey ree 


Lastly the decision in Bharat Singh ahd 


others v. Mst. Bhagirathi3, is. relied .on: 


‘6 Adniigsions are substantial evidence bY 
themselves in view of sections 17 and 21 
of the Evidence Act, though they. dre not 
eonélusive proaf of the mattérs admitted.” 
These admissions can.'undoubtedly be 
used as against the respondent, and in 
case'of dhsende of any eviderice, tothe 
contrary, which is se in'the present casey 
their évidentiary -value is .of a higher 
order. All that is said is the miistake 
in the entry in the School Register 
régaiding thé: date of - birth has 
hte, cafried forward from ne’ redord 
tó- another - and _ aly docunient 
Which’ contains ‘an entry relating to his 
date 6f birth- other than 14th May, 1943 
is inéoriédt.' “A sintilar thing happeiied 
int N: SanKard Réildy v. Yashoda Réddy* also. 
In his subinissiai, thé case on harid should 
He viewed i in ‘the backgroud of the deci? 
sidi Répdvtéd ih Brij Möñàn Singh v. 
Priya, Brat Natain Sinha dnd others | where 
als a wrong entry made i in the admission 
tevigter waa dartied over'to thé Matticii 
lation Certificate and ‘the’ sane was 
adhered to itt thé later récords. I may 


nc ae eee ae ee ee ee ee 
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at once point out that there'is absolutely" 
no foundation for this submission since, 
there is no pleading at all to the effect” 
that the original entry in the ,School. 


: Register wasa wrong entry and a ‘fewer | 


age was given or the academic áge was 
purposefully minimised by the parent or 
guardian it order to gaih some’ ‘advantage ™ 
for the atiidént, namely, the’ tee - 
In N. Sankara Reddy v. Yashoda Reddi’, 
doubt thé Biith tégister was produced 
whidl ‘was accepted. ` ‘In the latér part- 
of my judgment, I will show as to how, 
evidence is lacking to hold against this 
admission, and in; my view N. Sankara. 
Reddi v Y ashoda Reddi’s cases ‘has no 
application. It is obvious that there is. 
not even-a suggestion ‘that the entry was. 
wrong. No explanation has been offered. 
as to how and why such. an, incorrect 
entry has been given. „Was it by. mistake, 
inadvertence , or deliberate ot designed, ? 
One is-obliged to guess. -‘ it is no func- 
tion of a Judge to be lachtymose , over 
what mighthave been brought out in evis 
dence.: His function is to go by evidence. 
that, exists », in the. words, of Bijayash. 
Mukerji, ł (vide- ‘Babulal, Cheukhani v. 
Caltex (India): Limited?, “Tn the. Supreine 
Court the case relied upon, namely 
Brij Mohan Singh v. „Priya Brat Narain 
Sinkd and others*the case of thie appellant, 
as seën from patagraph 20, at pagë 287; 
ig that the daté of birth 2 vid. ‘Sth Octobe, 
1937 was: an iñcörréct stateniérit made at 
thé Fequést ‘of the $ pérsén who weit to gët 
admittéd tö the’ ‘setiool. The “péquest 
Was made ta ‘take ‘hint appédr ‘two years 
younget thati hé’ réally'§ Was, So that later 
ir Life he ‘would hâve’ ait oe whet 


ras ae 


muri 


buival ‘which was rejste oe the ai 


ne ae ee ee J 
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6. (1956-57) 13. ELR, 34. 


7. ALR. 1967 Cal. 205 
8. (1964) 1 S0.. 644: At bësse 
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Court as untrustworthy. Under those 
‘circumstances, the Supreme Court held : 


`“ However much one may condemn such 
an act of making a false statement of 
age with a view to secure an adyantage 
‘in getting i into public: service, & judge of 
facts cannot ignore the position that in 
actual life this happens not infrequently. 
-We find it impossible to say that the 
Election Tribunal “was wrong in 
accepting -the appellant’s explanation. 

Taking all the circumstances intg consi- 
deration, we are of the opinion of that the 
explanation might very well be true” 


I may now usefully refer to the decision 
reported in Manohar Naicker v. Binode 
Bekari Barina? wherein : 


“The first respondent’s election ‘was 
challenged on the ground, inter alia that 
his age was less than 25 years, at the time 
ofelection. ‘The Tribunal, relying on the 
horoscope evidence as against the date 
ef birth recorded in the School Certificate, 
held that the respondent was more than 
25 years of age on the date of his election. 


In appeal, it was held that mer was no 
evidence on hehalf of the respondent to 
pegatiye the accuracy of the school age 
as representing the. real age. The res- 
pondent had merely averred that the 
matriculation certificate could not be 
taken as conclusive proof of the. fact. in 
issue. Apart from tbe other evidence 
showing the genuinenss of the entry of the 
2ge in the‘school certificate the publica- 
tion' of the matriculation. result with the 
age and and description of the candidate 
is a fact of-a public nature. The Court 
has ‘to farm an opinion as to thé 
existence ‘of this fact and the recital of 
age contained in the Orissa Gazeite'is a 
relevant fact. ‘Fhe gazette ‘itself -is 
presumed to be genuire under’ séction 
81 of the Evidence Act.” E 





9, (1961-62) 23 E:LR,'379, ` 
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I may-also take note of a similar conten- 
tion advanced in this case, which was 
dealt with at page 386 ofin paragreph 15. 
On the besis of Janaki Nath Roy y. 
Jyotish Chandra’®, Miss Shrien Mall v. 
John James Taylor! and 3 Elec.LR. 
31, Mr. Patnaick contends that the 


‘date cf birth as entered in the school 


register of. Kuchinda and as found in 


-Exhibit 14, though admissible is not of 


great evidentiary value as there is no 
evidence to show as to on what materials 
this entry in the admission register about 
the age of the respondent No. 1 was made. 
Even.on such å proposition, appellant 
will succeed if there is no evidence 
to the -contrary on behalfof the res- 
pondent........ In Hrishikesk v. Sushil 
Ghandrat2, V. M. Nampoothiri v. K. K. 
Kuruvilla!3, Aga Jan Khan Rahim Khan. v. 
Kesho Rao Nathuran Marathat$ it has 
been held that Matriculation certificate 
and school admission register are admis- 
sible as proof of the ‘age of the person 
concerned. In Nampoothrt v. Kurupi(la\s, 
observation has gone to the extent that 
the entry thus made in official record 
by a public servant in discharge of 
his official duty has to be presumed as 
correct in the absence of other reliable 
evidence to the contrary”. 


These observations in my view, apply 
with full force to the facts of the present 


case. Under those circumstances, I have 
no hesitation to hold that the allegation 


that because of the influence exercised 
by the respondent, this register has not 
been’ forthcoming, must be rejected. 


. However, the Birth Register for the year, 


1943 has been produced. Relying on 
the decisions in Queen Empress v. 
Grees Ghunder Banerjee, and Ali Nasir 


"10. ALR, ‘1941 Ga] 41. 

11. A.LR, 1952 Punj.277. 

12. A.LR. 1957 Cal. 211. 
"43, ALR. 1957 Ker. 103. 

14. A.LR. 1940 Nag. 217. 

15, I;L.R. (1884) 10 Cal, 1024, 


‘16 THE MADRAS 
~ Khan-v:: Manik Ghand-and- another¥8. Mr. 
* Venugopal states that there is ho entry 
-relating to the birth of the respondent in 
-the year 1943, and theréfore,-: this regis- 
ter will -be inadmissible’ in- evidence, 
dinée :the register cannot be -accepted 
‘in‘evidence to prove the absence’ of, an 
‘entry, while’ an-entry in. the Register 
alone could be-relied upon. ‘This con- 
tention is not correct. Because the res- 
‘pondent set up the.year‘of birth. as 1943 
‘to rebut that. statement, :the register for 
-the year 1949 relating ta the.respondent’s 
-village. has been. summoned,: lest, . as 
rightly contended by Mr. Parthasarathy, 
‘learned counsel for thé election petitioner 
in Election Petition -No:.2 of 1974, the 
absence of that register would have given 
‘rise to` passible. comments by’ ‘the. res- 
pondent concerniñg the failure to.summon 
the same. .In my view, ‘the petitiorier 
did the right thing in summoning this 
register “which has dispelled every doubt. 
‘Therefore, neither of the rulings. relied 
on by the .respondent' cati he of. a 


assistance to. o. Bim. Mans: vagetaee> & f 
ie 


; Ls summarise my sondino as follows: 


(1) ‘A large: volume ’ of public’ records 
‘clearly show” the ‘date of birth’'as 
14th October, 1946, Whatever the dis- 
crepancy may be, one thing is cer tain, 
‘that is; the’ responderit w was born in the 
year "1946, et à 


(2) There are waite cagimistions made 
by the. Tespondent under the signed dec- 
larations, alist of: which JI have set avt 
above, which cannot be ‘got over by a 
simple explanation. that the wrong date 
has been carried forward from one record 
to another for which as shown, earlier, 
there is no basis, at all,- much, less, any 
evidence. The petitioner has taken all 
P-52 to P-57 and. P-60 to’ P63) t to ae 
the best evidencė possible,’ as” ‘a-résuit of 
ee 


Er 


16. (1903) LLR. 25'A 90, 7,77. 
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which alone all these documentary evi- 
:dence, have come to Court. In. fact; I 
should say that no effort has been want- 


“ing from the petitioner in this regard, and 


therefore ‘it is futilé to contend that the 
burden, ‘of proof has not been discharged, 
I may, iti thé connéction, uséfully’ refer to 
‘the observations of the: Supreme Court 
‘in’ Narayan’ Bagwantrao Gosavi, "Balaji 
Wale v. Gopal’ Vinayak Gosavi, and étherst4 


“The burden of proof is of importan¢e 
only'where, by-reason of not discharging 
‘the burden; which- was put upon it, 
a‘party must eventually: fail. - Where, 
however, the parties have joined issue 
and have led evidence and. the conflicting 
evidence can be weighed to determine 
which way the issue can be ‘decided ‘the 
abstract . question -of, ‘burden. ‘of . prone 
becomes academic” oe 
(3) The dicina and oral evideass 
on the side of the respondent are. Hable 
to be rejected. : 


‘From the above, the irresistible conclu- 
sion `s that the respondent was born in 
the year. 1946, which would mean that 
he had not completed 30° years of age on 
the date of:the scrutiny:of nominations, 
as required under ‘Article 84 (b) af the 
Constitution. -Not to hold. so, would 
amount to:shutting-one’s eyes to: reality 
plain to be seen and accepting a mythical 
apem in the en, es 


The. Taes of ‘the constitution - fixed 
the age for election to the Rajya ‘Sabha 
at 30. So that men of mature wisdom 
and rich experience might be the Members 
and that is why they are called “the 
elders”. This,;Court must be jealous 
of persons, trying to circumvent. the 
salutary principle. and’ any usurpation of 
this high .office must be prevented and 





17. 1960 S.G.J. {263 : Neate 1- S.GR, ee 
at 782 : ALR. 1960S,G,00; "4. 
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.the purity. of elections ‘must be main- 
: tained, since-on aes alone real: democracy 
can pia gut a 


i The E Officeras hèis'well known, 
can only lookinto the electoral rol! and 
-he cannot go behind-it. : When the res- 
-pondent produced Exhibit R. 2,the certi- 
‘fied extract,'the Returning. Officer has no 
option other than taacceptthenomination 
~on the strength of the electoral roll. Under 
‘section 36 (2) ofthe Représentation of the 
People Act, 1951, the Returning Officer 
-has got to Seance nomination paper 
and decide all objections that may’ be 
made to any nomination. In so far as 
ho objection had been raised, he would 
‘have had-no opportunity to’ go into ‘this 
‘question. -Nor can he suo motu ‘embark 
‘upon an enquiry, ‘since he would have 
had no reason, to: conclude that the res- 
pondent was underaged with ‘the cor- 
rected - electoral ` rail before him: In 
fact, in similar circumstances, the Siipreme 
Court-has held i in “Durga Shankar Mehta v. 
Thakur Raghuraj S'ngh and others t8; when’ 
the candidate appears to be, properly 
quulified: on the face’ of the electoral roll 
and the nomination paper and'no objec- 
tion is raised to the nomination, the 
Returning Officer,.has no other alter- 
native. ‘but. to, accept the ` nomination, 
This would be apparent ‘from section :36 
(7) of the Act. Tn, ‘other words, the 
electoral roll i is coaclusive-as to the quali-, 
fication of. the ` electorate : ~-except 
where a. disqualification is: expressly 
alleged or ‘proved, , ‘Tn view of this, it, 
cannot ‘be held that the respondent is- 
guilty - of any corrupt . practice. Even, 
if the respondent has. given a false decla- 
ration, thatisa matter which arises, under 
the | Representation, of ‘the’ ; ‘People, 
Act “of | 1950 , and’. section. 31 
specifically ‘deals with the same. Sitting 


r 
` - soe 
eS 1i ` 
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‘as‘an Election Tribunal all that I ean 
“enquire into: is whether’ there has ‘been 
any non-observance of the provisions -of 
this Act or of any Rule or orders made 
“under this Act, aš laid down. in section 
100 (1) (4) (w) of the’ Representation of 
the People Act, 1951. : 


The preamble, of thie ‘Act itself reads | ‘as 
follows:— 


“An Act to. provide for the conduct of 
elections to the Houses of Parliament and 
to the House or Houses of thé Legislature 
of each State, the qualifications and dis- 
qualifications, for , membership of those 
Houses, the corrupt practices ‘and other 
offences at or in connection with such 
elections and the decision of doubts and 
disputes arising out of or in ‘connection 
with such elections”. l 


Apart from: the preamble referring to the 
Houses `of Parliament, there are also 
other sections from which it can be easily 
gathered that the’ election to the Rajya 
Sabha cannot be’ excluded, viz. sections 
2:(d), 3, 7-(b), 12, 29, 39, 67, 67 (a), 68, 
69, 70, 71, 79 (2) and (jf), 147 and: 155. 
In ‘addition: to ‘these, the Conduct of 
Elections Rules, ‘1961-also contain a few 
Rules which‘are relevant and they are 
rules 2 (1) (e); 67, 70, 71 and 85.. In 
fact, Article 329 (c) of the Constitution, 
bars’ any other remedy excepting an, 
election petition: concerning an ‘election 
toeither House of the Parliament. Thus, 
¥ hold that ` section ‘101 applies to ‘ari 
election to ‘the: Council et State. 


There. is a a specific provision | for’ fcising 
a date of birth by the Government 
ae after entering into service in 
the Servied Rules. ; 
Similarly have -is a provision in the 
Railway’: Code also for- this: purpose. 
There--are~decisions that civil suits and 
declaration suits:can be filed under 


18 
section 42 of Specific Relief Act. ‘There 
are decisions contrary to this view 


also. 


Some important and interesting deci- 
sions in this regard are giyen. 


In the year 1955, in The Director of Public 
Instruction v. Mokandas,!? before Cnief 
Justice Rajamannar and Justice Rajago- 
pala Iyengar a definite answer was 
given to a question how and when the 
date of birth entered in the SS.L.C., 
Certificate can be changed. 


The allegations made by the resporident 
in the affidavit filed by him in support 
of his application were that he passed 
his S.S.L.C. Examination in March, 
1948 and subsequently became a graduate 
of the Madras University, that he recently 
naticed that his aate of birth had been 
wrongly entered in his S.S.L,C. Book 
as 8th March, 1930, that this was due 
te a pure slip and mistake, that, he was 
filing a certified copy of his date-of birth 
and that the.tahsildar had made the 
necessary correction in his records., He 
stated that in, reply to a communi- 
cation to the Director of Public Instruc- 
tion to make the correction he receiyed 
a reply directing him to secure an order 
to that effect from a competent ciyil 
Court. Oa bshalf of the Director of 
Public Instruction, the Superintendent 


in the office filed a counter-affidavit in, 


which the allegation that the correct date 
of birth of the applicant was 26th October, 
1931 was not admitted and objection was 
taken to the maintainability of the appli- 
cation. The objection set out is thus:— 


“3. The applicant had his eligibility 
declared in March, 1948 and it was in, 


connection with that and for that purpose 
only the Director of Public Instruction 
was concerned with the applicants 
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age. After his eligibility was declared 
the Director of Public Instruction has 
nothing to do with the applicant’s age. 
In the circumstances, the respondent 


has neither the duty nor the right to 


enquire into oralter the applicant’s date 
of birth. And so, it is submitted that 
the respondent cannot be called upon 
under section 45 of the Specific Relief 
Act, to do an act, which is neither by 
law incumbent on the Director of Public 
Instruction nor with which he is im any 
way concerned as such -officer. The 
application is misconceiyed and is not 
maintainable”. . 


The TR Judge, Panchapakesa ‘Ayyar, 
J., overruled the objection, and after 
taking evidence, held that the correct 
date of birth of the respondent was 26th 
October, 1931 and ordered the Director 
of Public Instruction to alter his date of 
birth | to 26th. October, , 1931. The 
Director of Public Instruction js the appel- 
lant before us, and on his bshalf the 
learned . Adyoeate-General has pressed 
before us the objection that the appli- 
cation of the respondent is not main- 
tainable under section 45 of the Specific 
Relief Act. 


Before the applicant is entitled ta an 
order under section 45 of the Specific 
Relief Act, he should establish that all 
the requirements contained in clauses 
(2) to (h) of that section are satisfied. 
One of such requirements in that ‘the 
doing of the specific act required to be 
done is “Under any law for the timè being 
in force clearly incumbent on such person 
seses... edn His.. . public charac- 

. We asked easel counie for the 
ee under what law in forge ‘was 
it clearly incumbent on the Director of 
Public Instruction to carry out the cor- 
rection. Learned counsel could only 
refer to a rule framed by the 8.S.L.C. 
Board, apparently with the approval of 
Government. .The material parts 


Pas 
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of Subsidiary Rulé 5; whichis thë- only 
réléevant iile, ig as follows* i 


“When the. ‘Secondary School Leaving 


Certificate is opened on behalf of the - 


pupil; care should be taken to ascertain, 


the correct ‘date of birth and enter that. 


date i in the Secondary $ School Leavin gi Cer- 
tificate and it does not differ. from the date 
en tered already i in the admission register 
of the school,no evidence need be demand- 
ed from the parent or guardian of the 
pupil, but a declaration to the effeci, that 
the date of birth entered on the school , 
register is the cocrect date of birth of the 
pupil and that no alteration of that date 
will be demanded in future on the plea. 
that the correct date was not.given at the 
time of admission should be invariably 
taken from the parent or guardian and 
filed in the school.” - . sati 


In all cases, where thè date ‘proposed to. 
be entered in the Secondary School Leav: 
ing Certificate differs from the one already 
eritered in the school admission register, 
the parent or ‘giardian shoiild bë réquited 
to produce: either a cèrtifièd birth extract 
frém the Règister of Births. and Deaths 
maintdined ` on public, authority or.a 
baptism cer tificäté (in thei Gase of Christiati 
pupils only). for the correct date. A 
eclaration to the effect that the certif- 
cate produced félates fó the pupil in 
question and to none else should ‘be 
taken. In cases wheré birth extracts 
cantiot bè produced, for valid réasons 
a déclaration made Before the héad ‘of 
the ‘séhéol or, any evidénce ‘that he’ or 
she may a oe as satisfactory iiay ‘be 


rer p> 
on y 4 


The pores öf thé Taspeetiag Officer 
should’ bë takén by heads of institutions 
Only iri casts wheré thé date of birth 
óf the pupil at thé tińié of thé opening of 
the Sééotidaty School Leaving Gertifi- 
até’ differs! fròm the’ ‘date originally 
énteréd ih the Admission Register: iain- 
tained in the school.. ‘ vee 


eh, 3 
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Thesé statements should be filed in thé 
school for future réference.- If this is 
done, there will’ be no néed for making 
arly Alteration théréit ‘later.. In any 
event; altefdtiéns in the date of birth 
of pupils will tot ördinarily- be sanctioned 
“after they reach FotmV. Subject tc these 
cohditions, inspetting ‘officers inay sanc- 
tidn alférations in the date of birth but 
miist do go only after satisfying theriselves 
by requititig thé production: of clearest 
evidence that the date as already entered 
int thé certificate is indorreét and that the 
one pidposéd to be insérted is corrédt. 
Applidations for altevations in the date 
of birth will‘nét bé -éntértained after a 
pupil hay compléted his school - dotirsé 
and appéaréd for’ the PSAE Publié 
Exarhitidfion, a 5 


The. earned Kdvocate: General has 
brought to our notice two Government 
Orders bearing on this point, gneis G.O. 
Ms. No. 954, Education, dated 23rd 
June, 1941... It runs as follows: —- 


“The Government are not in favour of 
a modification of the general rule that 
alterations in thé entries relating to the 
date-.of birth or other particulars in the 
Secondary School Leaving Certificate 
of a pupil should not be made after thé 
piipil as conipléted his school course 
and left the school. They.have, however; 
no objection to the correction of obviously 
absured mistakes in the ‘certificates after 
the pupil has left: the. school. Such 
corrections should be made only under 
the orders . of the Director of, Public 
Instruction, and Should be attested by an 
Officer of thé Educational Department 
not lower in rank than a District Educa- 
tional Officer or. Inspettress of Schools.: 


The other ordet is G.O. Ms.” No. 39, 
Education, dated rath Jatuaty, 1944. 
It runs as follows: 


& In‘ the subsidiary nile ated: by the 
Sécondaty School Leaving Certificate 
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Board, Madras, there has long been a 
provision that alterations in the entries 
relating to the date of birth in the 
Secondary School Leaving Certificate. of 
a pupil should not be made after the. 
pupil has completed ; the school course 
and left the school. Recently the Secon-- 
dary School Leaying Qertificate Board 
has slightly modified this provision and 
the rule now is to the effect that altera- 
tions in the entries relating .to the date 
of birth should notbe made after the 
pupil has completed his school course and 
appeared for the Secondary, School. Cer- 
tificate Public Examination... While the. 
Government do not propose to interfere 
with. the. general arrangement, they con- 
sider it necessary to provide for certain 
special cases and therefore authorise the 
Director of Public Instruction to correct 
the date of hbirth-in the Secondary 
School-Leaving Certificates i is in. os 
following circumstances í í 


I. ‘When ‘an’ obviously absurd exitry 
has to be set right;and 2. When a civil 
Court directs correction in any individual 
case. a 


The corrections should be ‘made only 
under the Director’s‘orders.and should 
be attested by an Officer of the Education 
Department not lower.in rank- than a 
District Edùcatiohal one. or pege 
ress of: Schools.”’ ;" ag f 
The applicant in this case; the respon- 
dent before-us, ‘finished his school course 
in March, 1948, and the present appli- 
cation ‘was made in- April, 1954. If 
teliance’is placed“on Subsidiary Rule’ 
that very Rule expressly provides that 
applications for altefations in the daté of 
birth will not be entertained after a:pupil 
has completed his school ‘course and 
appeared for the S.S.L.C. Public Exa- 
mination. If the applicant wants, how- 
ever, to rely on ‘the subsequent Govern- 
ment Osders, then hé should make out 
that there has been an obviously absurd 
mistake in the entry which should- be 


Wr gape at 
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‘corrected. . ‘So. the only. course open ‘to,. 


the Director of Public Instruction in an. 
application for „alteration of the entry 
relating to’ the* date of birth, if it is made 
jong after the applicant has appeared. for 
the S. S. L.C, Public ' ‘Examination is to- 
seen! an 

obviously ' absutd “entry ‘which needs 
correction. He has no power to direct 
the applicant to ‘obtain from the civil 
Court an or der directing the correction. 
In any event, it is quite clear, and’ both’ 
the learned ‘Advocate-Generai’ and 
co. fasel ` for ‘the respondent agree, 
that, on’ an’ application under section 45 
of the Specific Relief Act, -all that the 
applicant: will be‘ entitled ‘to is ‘a direc” 
tion to the Director of Public Instruction 
to deal with the' application ’* himself. 
In no case can, on such an application, 
this Court go into the merits’of the appli+ 
cation ‘and. itself determixe the: correct 
date Of birth of the applicant. 


It follows’ the order of the leatiied Judge 
ordering the. Dir éctor of Public Instruc- 
tion to alter the date. to 26th October, 
1951, As. obviously wrong ‘and must be. 
set aside.” The question i is whether the 
Director ‘of Public Instruction” should. 
be called upon to deal with the appli- 
cation, and decidé whether there has been 
an obviously absurd mistake. ` Though 
technically this should be the „proper 
course, we do not think it necessary to 
follow that course’. in this case. It is 
only if there is an ‘obviously absurd entry’ 

that the Director of ‘Public Instruction 
can, make an altération. ` It i is not every 
mistake in the entry that can be called 
an ‘obviously absurd mistake’ though 
this was the argament in effect. of the 
learned- counsel; for ‘the:*-respondent. 
Though. itis dificult to lay down a 
definite .-test, ton find out whether the 
mistake -is.-or is not,-obviously, absurd, 
we, give .as an instance of an obviously 
absurd. mistake a ‘case’ where according 
to the date of birth as‘entered in $.8.L.C. 


£l 
H : 


Register the pupil would- have been 
admitted 'to the IV form when he was 
two or three years old. As an instance 
ofa mistake which isnot obviously absurd,’ 
we can give a case where a pupil’s. date 
of birth is given as 26th October, 1951, 

when it should have been 26th August, 

1951. In the: present case, the mistake 
alleged clearly. does not fall within the 
category -af obviously absurd mistakes. 
Tt was not therefore incumbent ‘on the 
Director of Public Instruction to make the 
alteration prayed for -by the applicant. 
In these circumstances, we hold that the 
application under section.45 of the Speci- 
fic Relief Act made by the- napcecen: 
was not maintainable. ; 


The Government ‘Order dated {2th 
January, 1944, mentions another con- 
tingency which would authorise the 
Director of Public Instruction- to order'a 
crrection at any time in the date. of 
birth 2.2., when a civil Court directs 
correction, in any individual case. 
What exactly was contemplated ‘by: thé 
Government in making this provision 
is not clear. Whether in an appropriately 
framed suit a civil Court could decide 
or not what is the correct date of birth 
of an individual, it is not necessary to 
discuss in this..case.. But’ we have no 
doubt whatever that on an application 
under section 45 of the Specific Relief 
Act this Court has no power to direct a 
correction in any individual case by 
giving-a finding as to the correct date ‘of 
birth. The Government Order itself can- 
not ‘empower this Court or any other 
Court to make an enquiry as to the correct 
date of birth of any individual and to 
direct a. correction as a result of such 
enquiry. - The power. and jurisdiction of 
a civil; Court to do so. must depend.'on 
the. general law and cannot be founded 
on the above provision in,.the Govern- 
ment Orders - of 7i pan roe 

Our attention was drawn toa judementor 
Bell, J.,in a similar case: in '‘Ramamurthy-v. 

J—5 
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Director of Public Instructions, Madras®°. In 


.that-case, the applicant had’ appeared 


for-and passed the S.S.L.C. Public Exa- 
mination in ‘March, 1942. But according 
to the date of birth on his certificate, 
he was-under age, and under‘the Regula- 
tions he was not declared eligible to 
join the University.” It was:then that 
he made the application for correction 
of the- date of: birth.-" The Director 
of - Public Instruction refused - to 
make the: alteration’ on--the ‘ground 
that no alteration could be ‘made 
after -tbé pupil had completcd the 
Secondary School Leaving Certificate 
course and left the school. Actually, 
when the application was made the pupil 
was still at school, and he had‘not termi- 
nated his connection with the school 
until later. He thereupon filed an appli- 
cation under section 45 of the Specific 
Relief Act for an order that the Director 
shall make thealteration. | The learned 
Judge found. ‘that on the date when the 
application was made to the Director 
of Public Instruction he had not left 
the school. On that finding, the case 
clearly fell within subsidiary rule 5 and 
the, Director was bound to have, dealt 
with the application on merits, There- 
fore, ‘the learned Judge very properly 
directed the Director of Public Instruc- 
‘tion to consider and determing the appli- 
cation for alteration in accordance with 
the spirit of the Rules and -the sub- 
sequent Government Order of 1941. 
We are in the entire, agreement with 
the actual decision.in, this case on the 
facts. found there. Bell, J., however 
made certain observations in the language 
of the Government Order, dated sard 
June, 1941. Hesaid:— ' - 


What the eae ‘obviously. absurd? mean 
I, cannot, tell. The, meaning would 
differ accor ding to the taste of the indi- 
vidual reading it. To my mind to have 
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on a school certificate a.date which 
does not correspond with the certificate 
of the Register of Births, isnot only absurd 
but is one which should not be permitted 
to, remain by any public authority. If 
the Register of Births is maintained under 
public authority: then it is proper 
that all Government documents should 
bear the daté as:shown in those registers 
and that information given to them by- 
muddled or ignorant parents should not 
be finally and irrevocably relied upon... 
In my opinion the Government gives 
the widest discretion to the Director of 
Public Instruction that wherever: 2 
case of a clerical error or a bona fide 
mistake or manifest injustice is brought 
to his notice, despite all the general rules, 
he may make the alteration. 


With respect to the learned Judge, we 
do not agree with him, that merely 
because the date in the school certifi- 
cate does not correspond with the certi- 
ficate of the Registrar of Births there is 
an obviously absurd mistake. It ‘would 
depend upon each case. We also do not 
‘agree with hini thatitis incumbent on the 
Director of Public Instruction to make an 
alteration wherever a‘ case of clerical 
error or a, bona fide mistake or manifest 
injustice is brought to his notice at a 
‘time long after the applicant has finished 
his school, course, despite the rules. 


-İn the-year 1965, in ` Divisional Inspector of 
Schools, Coimbatore v. K. V. Ramachandran 
and others? all aspects of this question 
of age has been dealt with. The impor- 
tant pono are ‘reproduced hereunder. 


“The Ist. respondent, yia is the head- 
master of a District Board High School, 
Kottur-Malayandipatnam, filed the suit 
O.S. No. 542 of 1961 on the file of the 
-District Munsif of Coimbatore (out of 
which this present second appeal arises) 


_, 21. S A. No. 309 of 1965 dated, 
November, 1966. 








14th 
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for a declaration that his correct date of 
birth is  27:h November, 1908 for ‘a 
mandatory injunction against the District 
Collector and the Special Officer, District 
Board, Coimbatore not to retire or compel 
retirement of the ‘plaintiff on the basis 
that his date of birth-is 13th May, 1907. 
The plaintiff also asked for.such other 
reliefs as might be just and proper in the 
circumstances .of the case. The. trial 
Court dismissed -the plaintiff’s suit hold- 
ing that the plaintiff had not made out 
that his correct date of birth is.27th 
November, 1908. But on appeal the 
learned Subordinate Judge upheld his 
claim and decreed the suit as prayed for. 
The present second: appeal has been 
preferred by the Divisional Inspector of 

Schools, Coimbatore, the 4th respondent 
in ‘the lawer appellate Court. 


The service register of the plaintiff shows 
that after completing his training course, 
the plaintiff served in several institutions 
from 1936-onwards and that it was only 
in 1941. when he was serving in Board 
Middle School, Sulur, that his date: of 
birth came to be recorded in his service 
register marked as Exhibit A-4. On the 
same day when in his service register his 
date of birth was recorded as 13th May, 
1907 which date was adopted from’ the 
entry in the Secondary School Leaving 
Certificate of the plaintiff, the plaintiff 
filed a memo, before the Headmaster 
which has been marked as Exhibit A-5. 
He has stated therein-that.his correct 
date of birth is 27th November, 1908 
thathe applied to the District Educational 
Officer, Coimbatore requesting that his 
‘date of birth might ‘be’ entered in the 
service register as 27th November, 1908, 
that his request was refused by the Pre- 
sident, District Board, that the plaintiff 
was intending to apply to'the Govern- 
ment to permit the alteration of the date 
of birth from 13th May, 1907 to 27th 
November, 1908 and that till such appli- 
cation is disposed of, his date of birth may 
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be entered as 13th May, 1907 in the 


service register. I am referring to this 
document Exhibit A-5 at the threshold 


to indicate that that the plaintiff has not - 


accepted in any unequivocal manner his 
dateofbirth z.e., 13th July, 1907 asentered 
in the service register, that it was only 
tentative and that it might have to be 
altered as 27th November, 1908 after 
the plaintiff obtains appropriate orders 
from the Government. In April, 1951, the 
plaintiff approached the Director of Pub- 
lic’ Instruction, Madras, for the altera- 
tion of his date of birth and by an order 
dated 6th October, 1951 (Exhibit A-6) 
the Director of Public Instruction refused 
that request on the ground that the altera- 
tion of the date of birth in the service 
register could not be permitted at that 
stage.. The District Board merely com- 
municated to the plaintiff this decision 
of the Director of Public Instruction. 

In March, 1960 (Exhibit A-7) the Plaintiff 
‘renewed that request by writing to the 
Special Officer, Coimbatore District 
Board, setting outall the facts and reques- 
ting the alteration of his date of birth 
as 27th November, 1908. The, plaintiff 
appears. ta have received a letter from 
the Government dated 25th June, 1960 
asking for further particulars and the 
plaintiff sent Exhibit A-8, dated 27th 
June, 1960 furnishing the pxtticulars 
required. . Ultimately the plaintiff recei- 
ved a communication (Exhibit A-9) dated 
Sth October, 1960 from the Special 
Officer, District Board, Coimbatore, which 
enclosed a copy of the order .passed by 
the Director of Public ‘Instruction dated 
14th September, 1960 (Exhibit A-10) and 
also `a copy of the G.O.Ms. No. 983; Edu- 
cation, dated'Sth April, 1949. The order of 
the Director of Public Instruction is very 
brief and the purpose of enclosing the 
G.O.Ms. Ne. 983, Education, dated Sth 
April, 1949 referred to is to emphasise 
that neither the Director of Public Ins- 
truction nor the Government can conduct 
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that the appropriate remedy for the 
plaintiff wauld be to seek: such a decla- 
ration from a civil Court. Some cor- 
respondence ensued between the parties 
but as there was no response to the plain- 
tiff’s request, the plaintiff was obliged 
to file the present suit for establishing 
that his correct date of birth. is- 27th 
November, 1908. a 


f: investigation and order correction and 


In support of his case, the plaintiff relied 
upon (Exhibit A-1) an extract from the 
Register of Births in Tiruchinopoly Muni- 
cipality relating to the birth of the plain- 
tiff. He also relied upon his evidence 
as P.W. I as well as the evidence of his 
mother aged about 80 years which was 
recorded on commission. The learned 
District Munsif was not inclined. to accept 
the oral evidence of the plaintiff’s mother 
P.W. 2 nor was he prepared ‘to act upon 
the evidence afforded by the birth register 
extract Exhibit A-1. The trial Court 
was of the view that there were. certain 
discrepancies in Exhibit A-1 for instance, 
the informant is mentioned as T: S. 
Sethurama Iyer while the maternal uncle 
of the plaintiff who is claimed to have 
given the information about the birth 
of-the plaintiff was one T. S. Sitharama 
Iyer, the brother of P.W. 2. The other 
discrepancy in Exhibit A-I which 
weighed with the trial Court was that 
the plaintiff’s father was described as 
surveyor while he wasa Revenue Inspec- 
tor. The trial Court also took the view 
that there were some discrepancies in 
the oral evidence of P.W. 2. The trial 
Court. was of the opinion that. the 
plaintiff was not entitled to relief on the 
ground that he was guilty of inaction 
and gross negligence in not having 
secured the correction of his date of birth 
at the earliest moment. 


The lower appellate Court rightly took 
the view that the birth register extract 
Exhibit A-f and the oral’ evidence of 
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P W. 1 as well as his mother P.W. 2 
clearly established that the carrect date 
_of birth of the plaintiff was 27th 
November, 1908. The lower appellate 
Court has discussed this matter in para- 
graphs 10 to 18 of its judgment. In 

assessing the cra] evidence of P.W. 2, it 
has to be borne in mind that at the time 
when she gave evidence she was vety 
old, aged 80 years, and necessarily allow- 
ance had to be made for some inaccu- 
racies or want of precision or her inabi- 
lity to furnish details with reference to 
some of the events in the family of the 
plaintiff, like marriage of- some of the 
members of the family. If the oral 
evidence of P.W. 2 is as perfect and com- 
plete as was expected by the learned 
District Munsif, it will cause suspicion 
as being completely tutored evidence. 

Taking the evidence as a whole, the lower 
appellate Court was satisfied that the 
evidence given by P.W.2 was true. 

T am satisfied that the evidence given by 
P.W. 2 was true. The assessment of this 
evidence by the lower appellate Court 
is correct and no ground has been made 
out for interference in the second appeal. 


So far as Exhibit A-1, the birth register 
extract is concerned, it was obtained i in 
1929 long before disputes arose. The 
father’s name of the plaintiff is given 
correctly. The plaintiff was born in 
Tiruchinopoly and there is no rebutting 
evidence on the side of the defendants 
that the plaintiff was born elsewhere ; 

nor is there any rebutting evidence on 
behalf of the defendants to show that the 
entry is referable to any other child of 
the parents’ of the plaintiff. P.W. 2 the 
mother hasstated that four children were 
born, to her, the other two daughters and 
later on two sons, one Narayanasami and 
the other the plaintiff. The discrepancy 
about the name of the informant, whe- 
ther it is Sethurama Iyer or Sitharama 
Tyer, has keen satisfactorily explained. 
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In this connection, it has to be noted 
that even in 1950 the. plaintiff made an 
attempt to get another copy of this birth 
register extract but he could not get one 
as the entries in that register were found 
sailed and damaged -(vide Exhibit A-14 
dated 2nd November, 1950, 0, reply. received 
by the plaintiff). 


There is also the important fact that even 
at the inception when the date of birth 
came to be entered i in the service regis- 


„ter, the plaintif mentioned this date t.e., 


27th November, 1908. I have myself 
perused the ora] evidence of P.W. 2 and 
Lam satisfied that her version is true and 
has been rightly accepted by the lower 
appellate Court. Having regard to all 
these circumstances and in particular 
the total absence of any rebutting evi- 
dence to connect the entries in Exhibit 
A-1 to any other child of Mr. Venkat- 
rama Ayyar, the deceased father of the 
plaintiff, I have no “hesitation in accept- 
ing the findings of fact arrived at by the 
lower appellate Court. l 


On the finding that the correct date of 
birth is 27th November, 1908 three 
questions atise for determination: (1) 
whether the present suit by the plaintiff 
is barred by any rule of limitation, (2) 
whether the’ suit is barred under section 
42 of the Specific Relief Act or any other 
provision of law, and (3) what is the relief 
to which’ the plaintiff is entitled, 


On the question ‘oflimitation, it has to 

be mentioned that there was no plea’ and 

no issue was raised in the trial Court. The 

learned District Munsif. has not ‘given 

any finding’on that question. -As obser- 

‘ved earlicr, he only took the view that ` 
the plaintiff had’ disentitled himself 

from getting this relief: on the ground 

of gross negligence.” a 


But the’ point was raised in the lower 
appellate Court that the suit was barred 


1) .. 


under Article 96-or. Article 120 of the 
Limitation Act. Learned counsel Mr. 
Thiyagarajan, „appearing - for the. Ist 
respondent (headmaster) contended that 
Article 96 would have no application to 
the instant case and that so far Article 
120 was concerned, the cause of action 
had not accrued so as.to start the run- 
ning of time under column 3 of Articlẹ 
120. He argued that within a period of 
six years prior to, suit the ight asserted 
by the plaintiff i in the suit had not heen 
unequivocally repudiated nor denied 
by the party bound to concede the 
plaintiff's claim. Mr. Thiyagarajan. con- 
tended that in the Ist place the order of 
the Director of Public Instruction, was 
not an “unequivocal repudiation ` and 
secondly in any. -event AS, laid ‘down in 
Director of Public Instruction v. Mohandas?®, 
the Director of Public Instruction was not 
the authority bound to. agree to the 
„alteration of the date of. birth and that 
the Director of Public Instruction was nat 
interested in either agreeing to the altera- 
tion or refusing to alter the date of birth. 


Article 96 provides for a suit for relief 
on the ground of mistake, and the period 
of limitation of three years is reckoned 
‘from the date when the mistake becomes 
known to the plaintiff. On the above 
“narration ‘of facts, it will be seen’: that 
Article 96 has nò application to` ithe 
instant case. Even when the date of 
birth was'entered in the: service register 
as 13th May, 1907 being entered as- his 
date of birth in the service ‘register. only 
tentatively, " reserving _ his ‘right to 
establish on a future occásion ‘that the 
correct date of birth is 27th November, 
1908, there was nothing agreed to 
between the ‘parties regarding the date 
of birth: vat that time. And so there is 
no question of any mistake being ‘correct- 
ed. The position at the time when _the 
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entry regarding the date of birth was 
made in the service register was that 
it was liable to be re-fixed after the 
authorities concerned were satisfied that 
the correct date of birth was 27th 
November, 1908. It is not a case of 
rectification of a document or a contract. 
Article 96 of the Limitation .Act has. 
therefore no application to the instant 
case., ~ 


of thè Limi- 
the plaintiff 


So-far 'as Article 120 
tation ‘Act is concerned 


“will be entitled to institute a suit within 


‘six years when the right to sue which is 


‘asserted in the suit has accrued to him. 


The question is whether the entry in 
the service register-in 1941 or the com- 
‘munication of the Director of ‘Public 
‘Instruction in Exhibit A-6 in October, 
1951 would ainount™ to an accrual of a 
cause of action so as ta start the running 


‘of time against the plaintiff.. In ‘consi- 


dering the effect and significance of the 


‘unsuccessful attempt af the plaintiff in 


1941 or: 1951 to have his correct date of 
birth entered, it should be borne in mind 
that during ‘that time the law was un- 
certain as to the procedure and the 
machinery by which any employee of 
an educational : institution could get a 
correction or alteration ‘of his date of 
birth: as entered either in the Secondary 


‘School Leaving Certificate or in the 


service" register. It is only in 1955 asa 
result of the’ Bench decision: in’ the 
Director of Public Instruction v. Mohandas? 
of Rajamamnar; C.J. and Rajagopala 
Iyengar, J., that the position became 


“clarified. Up till then, the proceedings 


weré initiated: agairist the Director of 
Public Instruction for directing him to 


“make the necessary corrections in the 
-Secondary School Leaving Certificate 


Book, under’ section 45 of the Specific 
Beet Act. The Bench’ has’ taken the 


23. (1955) 1 M.L.J..448: ALR. 1955 Mad. 
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view that there is no duty cast upon the 
Director of Public Instruction to make 
any such correction except in the case 
where the entry was obviously’ absurd 
or where a civil Court directs, a correction 
in any individual case. The Bench has 
left open the question whether in an 
appropriately framed suit a civil Court 
‘could decide what is the correct date 
of birth of an individual. G.O.Ms. 
No. 983, Education dated Sth April, 
1949 however makes the position clear 
that the alteration in the date of birth 
can be asked for on the basis of some evi- 
dence, that the same will have to be 
established in a Civil Caurt and that it 
will, not be, proper for the Director of 
Public Instruction or the Government 
to conduct an investigation and order a 
correction. In 1951, the plaintiff and 
the school authorities proceeded on the 
footing that the school authorities them- 
selves had no authority or responsibility 
in the matter and that the decision would 
heve to be given by the Director of Public 
Instruction. The Director of Public 
Instrrction refused, relief only on ,the 
basis that the date of birth could not 
be altered at that stage. In other words, 
in substance what happened in 195], 
was that the plaintiff mistakenly thought 
that it was the Director of Public Instruc- 
tion who alone could make the necessary 
correction and applied to the Director 
of Public Instruction. The school autho- 
rities also proceeded on the same footing 
that they themselves had no volition in 
the matter and however satisfactory the 
evidence might be that- was adduced by 
the plaintiff, the Director of Public Ins- 
truction alone would have to take a deci- 
sion. What happened is that the plaintiff 
made an application before an autho- 
rity without jurisdiction to get his date 
of birth corrected and he got a reply 
which by no means was an unequivocal 
or unqualified refusal to.correct the date 
of birth. If, neither the Government nor 
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the Directar of Public Instruction havany 
jurisdiction to embark upon the investi- 
gation and finally determine the correct 
date of birt of a teacher in an education- 
al institution‘any attempt made’ by the 
plaintiff to secure” that result in the 
initial stages from the’ Director of Public 
Instruction would not’ start running of 
time against the plaintiff amounting 
to an ‘accrual of a` right to sue. 
In other words, what the plaintiff 
did was’ merely to approach some- 
‘body or some authority having no juris- 
diction to decide the question and grant 
his’ request and that somebody declined 
to accede to his request. What happened 

again in 1960 is of no consequence on the 
‘same reasoning. Anyhow the suit has 
been filed on 15th April, 1961. Ini deter- 
mining whether time has commenced to 
run under column 3 of Article 120, it 
is necessary that time should have com- 
menced to'run in respect of that particular 

suit and there should have been a demand 
to the person having authority to comply 
with the demand and that demand should 
have been: refused in unequivocal terms. 
In this case, nothing that happened would 
start the running of time under column 
3 of Article 120 of the: Limitation Act. 
The correspondence which ensued between 
the parties far from indicating an unquali- 
fied refusal to recognise or accept the 
plaintiff’s right shows that at one stage 


.they (the school authorities) felt they were 


helpless in the matter ard at later stages 
they. were prepared to abide -by what 
a civil Court would adjudicate as the 
correct date of birth of the plaintiff. At 
no point of time, was there a total repudi- 
ation or refusal by the authorities to 
recognise the plaintiff’s right. As obser- 
ved earlier in deciding whether ‘there 
was a demand to the proper authority and 
a refusal to concede that right, we have 
to bear in mind that in 1955 the law was 
uncertain: and educational institutions 
and others concerned were Iqbquring 
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under an erroncous impression that the 
Director of Public Instruction had autho- 
rity to embark upon investigation and 
determination of the corréct date of birth 
of the employee concerned. _ For. all 
these reasons, it has to be-held: that the 
plaintiff’s suit is in time. ipa, E 


Learned Government Pleader relied 
upon an unreported judgment of Jaga- 
disan, J. in S.A. No. 108 of 1958 and 
contended that the present suit was 
barred under. section 42 of the Specific 
Relief Act. I have perused the judgment 
with care and I am of opinion that the 
facts in that case are!easily distinguished 
from the instant case. In the first-place, 
the relief that was asked for in that case 
was against the Director of Public Ins- 
truction for correcting the date of birth. 
The relief ought to have been asked for 
against the Corporation of Madras 
under whom the plaintiff therein “was 
serving, and the Corporation of Madras 
was made a party in the Second Appeal 
for the first time. Further,-at the time 
when the question came up for decision, 
the employee concerned had reached’ 
the age of- superannuation and any 
question of correcting his date of birth 
had become academic at the time. In 
the view that the Director, of Public 
Instruction was not in any way interested 
in- denying the correct date of birth of 
the plaintiff whatever that might be, 
the learned Judge held that the plaintiff 
was nat entitled to a declaration. under 
section 42 of the Specific Relief Act. 
The suit was dismissed on ;the ground 
that the plaintiff there-asked for a.decla- 
ration of his correct date of birth as 
-against the Director of Public Instruction 
who was-absolutely unconcerned and dis- 
interested in the matter and that the 
plaintiff had no cause of action at all 
against the Director of Public Instruc- 
tion. It is pertinent to notice that at 
the end of the judgment, the learned 
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Judge has left open the question as to 
what exactly would be the lega] position 
if the plaintiff had filed the suit against 
the.Gorpsration of ee as ates plained k 
employer). f 


In the course of his judgment, the learned 
Judge had referred tosome of the deci- 
sions which had considered the precise 
scope of section 42 of the Specific Relief 
Act and the circumstances under which 
a declaration could be granted ard what 
can be held to bea dispute relating ta 
legal character or any right to property 
within the meaning of section 42 of the 
Specific Relief Act. In the instant case, it 
has to be emphasised that the suit is 
not merely for a declaration of the date 
of birth of the plaintiff but also for an 
effective relief against the Government 
by way of mandatory-injunction directing 
them net to retire or compel the retire- 
ment of the plaintiff except on the basis 
that the correct date of birth, is 27th 
November, 1908. Further the plaintiff 
has also impleaded the proper parties, 
namely, his employers, the school: autho- 
rities as wel] as the District Collector for 
establishing his right that his date of 
birth is 27th November, 1908. The 
suit is therefore not for a bare declara- 
tion under section 42 of the Specific 
Relief Act. Prayers (c) and (d) in the 
present plaint are sufficient to show that 
the plaintiff has also asked for consequen- 
tial or other effective reliefs following 
from his establishing that his date of 
birth is 27th November, 1908. 


It, is unnecessary to refer to the decisions 
of the various High Courts as to whether 
section 42 is exhaustive of all the cir- 
cumstances under which a relief of decla- 
ration can be ‘awarded to a litigant and 
whether the Court „has jurisdiction to 
grant a declaration even in cases not 
covered by section 42 of the Specific 
Relief Act. In a recent judgmént of the 
Supreme Court, in Civil Appeal No. 265 
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of 1964, it has been held, after 
referring to the case law on the 
point, that section 42 is not exhaustive 
of the cases in which a declaratory decree 
may be made and that the Courts have 
power to grant such a decree indepen- 
dently of the requirements of the section. 
It is sufficient to mention that the 
Supreme Court has made pointed refe- 
rence to the decision of the Privy Goun- 
cil in Sheoparsan Singh v. Ramanadan Prasad 
Singh®4, which had given room for contro- 
versy that apart from section 42 of thé 
Specifie Relief Act, the Court, has nG 
jurisdiction to grant a relief of declara tion, 


With great respect to the learned judge, 
Jagadisan, J., I do not see any reason 
why a plaintiff, an employee of a school 
should not be entitled to obtain a decla- 
ration from a civil Court as to his correct 
date of birth when a dispute has arisen 
between himself and the school autho- 
rities, especially when the Government 
Order mentioned earlier, says that appro- 
priate remedy is to establish the correct 
date of birth in a civil Court. At that 
time when a dispute arises the tcacher 
would not be entitled to zny other con- 
sequential relief. He may have scveral 
years of service, further he is not neces- 
sarily obliged to ask for the correction of 
the date of birth entered in the service 
register. All that he is bound to estab- 
lish in the presence of the school autho- 
rities is his correct date of birth so that 
the date of his retirement and other 
emoluments can be fixed. As has been 
pointed out so often Courts should not 
be astute or overzealous to apply the 
proviso to section 42 to deny a relief to 
which the parties are entitled though it 
may be a mere declaration, when such 
declaration would secure his rights to 
which he is legally entitled. In the 
instant case, at the time when the plain- 
tiff instituted the suit he was still in service 
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and it is not obligatory on his part to 
ask for any consequential relief. Bvt 
at the same time a necessity hes occurred 
which obliges the plaintiff to seek reliefs 
in a Court of law. Jt may be that if he 
is made or compelled to wait, evidence 
which may be then available to support 
his case would be lost by lapse of time. 
With. respect I am of the view that apart 
from, any other relief which the plaintiff 
has sought for in this case, the relief simpli- 
citer, namely,.that his correct date of 
birth should be declared in the presence 
of the affected, authorities, namely the 
school authorities and the Government, 
is maintainable. The plaintiff in this 
suit.has impleaded the proper parties and 
has alsa asked for other effective ‘conse- 
quential: reliefs. He is undoubtedly 
entitled to the relief of injunction against 
the authorities concerned preventing 
them from retiring or compelling the 
retirement of ‘the plaintiff at an early 
date. In this case it isnot claimed that 
the authorities of the school want to put 
an end to the services of the plaintiff on 
any other ground whatsoever. The 
only controversy between the parties has 
centered upon the -correct date of birth 
of the plaintiff. 


in S.A. 
No. 1361 of 1971 dismissed the suit on,the 
ground that the plaintiff came forward 


very late in his service for change of date 
of birth. 


“The learned counsel for the _ appellant 
contended that even on’ the assumption 
that the plaintiff was born on 5th 
December, 1914, he was nat entitled to 
the declaration. This contention ` is 
raised on the ground that the relief of 
declaration under section 34-is discre- 
tionary relief and since the plaintiff had 
kept quiet, though he was aware of the 
mistake as early as in 1939 and waited 
till the end of his service arid just’ before 
his retirement, he is'not entitled to the 
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declaration, in the, suit... .I am in agree- 
ment with this contention of the learned 
counsel. 


was a mistake at least in the year 1939, 


when ‘he got Exhibit A-3 the birth regis- 


ter extract, which was claimed by him 
as his birth extract. It was he who gave 
the date of birth at the time when he 
entered the corporation service in 1940, 


Even on: the. basis that his date of birth 


was 5th December, 1974 he was a major 
on that date and having given a declara- 
tion that his date of birth was only 22nd 
May, 1911, it is not open to him to urge 
that the date of birth given by him is not 
correct. Even assuming’ that ‘at that 
time he was on a mistaken impression 
that he was born on 22nd May, 1911, at 
least in 1939 when he got the birth extract, 
he shauld have known that his correct 
' date of birth was Sth December, 1914 
and that the statement given by him on 
the earlier occasion was not correct, 
Still he did not take any-steps to ‘correct 
the date-of birth.’ Further as late as 


in- 1946, with reference to an insurance: 


“2 


The plaintiff knew that his 
date of birth given in the service register- 


policy, again,- he. gave; the date of birth 
as Sth December, 1914. Even. there- 
after he has not chosen to request :the 
authorities to correct his date of birth. 
In the circumstances, I am unable to 
see any justification to- grart the relief 
of declaration in this suit at this late 
stage. - Therefore, though the” plaintiff 
had made ovt a plausible case'that his 
correct date of birth was Sth December, 
1914, in view of’ the circumstancés of 
this case, I-am unable to exercise my 
discretion in his favour and grant the 
relief of: gelatako as prayed for i in thg 
suit, © > > aT 
The age in Courts is very interesting and 
fascinating. There are still eases’ before 
different forums. of ‘judiciary without 
giving finality to this ‘question. : My 
attempt is‘only to show the importance 
of the question, but hot -the - ‘finality of 
the problem. -Justlike the age incfeasing 
by efflux- of -time this question is also 
cunning noe aay a ene destinations: 
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SECTION 43-A:-GOMPANIES - 


A CASE STUDY - 

By ` A ea 

T. Ro VÄnAHAN, B. 80, F. Q, A. © 

Private companies are exempted from 
thé operation of several sections of the 
Companies ‘Act and enjoy privileges 
principally on the groynd that they are 
family concerns in which the public is 
not directly interested. Large business 
houses having-substantial public.interest, 
in order to have the benefits of such pro- 
visions register themselves as private 
companies and thereby get excluded from 
the rigours of the provisions of the Com- 


panies Actapplicak ble to public companies. 


With a view to bringing such companies 
under the ‘restrictive provisions of the 
Act applicable . to a public company, 
Section 43-A was introduced in the, Com:. 


wheres 


of 1960: As per’ ‘this section a private. 


company would become a public com- 
pany if 25 per cent. or more of its paid- 
up capital is held by one or more body 
corporate or bodies carporate, from the 
date on which such percentage was 
first held or in case of a company existing 
before the Amendment was introduced, 
within three months fram the date on 
which the Amendment came into effect. 
- The Companies Amendment Act of 
1974, further extended the scope of 
seotion 43-A to 


{. Private companies having a turnover 
of one crore of rupees and more and 


2. Private companies which hold 25 
per cent or mote of the paid-up capital 
of a public company. 


However with a view ta protect genuine 
private companies which are purely 
family concerns and where no public 
interest is involved, exemption is givea 
under subsection (6) of section 49A 
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for the following categories of companies.- 
The sub-section Teads as follows :- 


(6) Nothing in this section shall apply— 


(2) to a private. company of which the 
entire paid-up share capital is held’ by 
another single private ‘company ot by 
one or more bodies corporate’ inca pa 
rated outside India; or 


(aa) to a private company in which 
shares are held by one ar more bodies 
corporate incorporated outside India, 
which .or each of which, if incorporated 
in India, wauld be a private company 
within the. meaning of this Act, if the 
Central Government, on an application 
made to it in this behalf by that private 
company, by arder so directs; or 


(5) to any ‘other private company, if, 
but only if, each of the’ following, pene: 
tions is Satisfied, namely; ` A 


(i) that the body corporate or PEN ‘of 
the. badies. corporate holding. shares in 
the private çampany is itself a private 
company: {hereinafter in ‘this ‘section 
referred to as 2 shareholding com- 
pany), 


(i) that no body corporate is the 
holder of any shares in any such share- 
holding company. 


(iii) that the total number of share- 
holders of the shareholding company, 
or as the case may be, of all the share- 
holding companies together with the 
individual shareholders (not including 
the persons referred to in sub-clause (5) 
of clause (ii) of sub-section (1) of section 
3), if any, of the private company. does 
not exceed fifty, 


It is prepased to examine whether the 
provisions of section 43-A are appli- 
aable to the following cases; 


Case 1: 
A is a private limited company. 
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B and G are two other private limited 
cainpanies holding more ‘thar’ 25 per 
cent of the paid-up capitalofA, ~-" 
Besides C also holds shares in B. ‘Total 
number of members’ in all the three 
private companies “together , does” not 
exceed fifty. 


As G holds atesi b B, which is & pe 


holding company of A, sub-clause 6. 


(b) (i) would not be complied with in 
this case (viz. “that no body corporate 
is. the holder of any share in such.share- 
holding companies”). If so is A entitled 

‘to exemption given under section 43-A 
(6)? A careful reading of sub-clause 
(i) of clause (4) will answer ‘the quéstion 
in the affirmative. 


The sub-clause (i) of the. clause (b). of 
sub-section : (6) states, that the. body 
corporate holding shares in a priyate 
‘company attracting the provisions of 
the section 43-A is thereafter referred to 
in that section (ie, 43-A) as “a share- 
holding - company”. - This means that 
a new name is given to such category of 
private companies which hold shares in, 
another private company attracting the 
provisions of section 43-A. Such com- 
panies shauld thereafter. be referred to 
in that section only as, “ shareholding 
companies” and any general description 
such ‘as “body corporate” etc., will not 
be applicable to them. - If the intention 
was that such: shareholding companies 
should also. be prohibited from becom- 
ing: members. of another, shareholding 
company for purposes of exemption i under 
section - 43-A (6) then they, would have 
been specifically described as such, in 
clause. (ii) as they would not come under 
the general description of ‘body is ola 
mentioned therein: - 

In other words the: sub-ċlause: (ii) of 
clausé (5) should. ‘specifically state; that 
no. body’ corporate ‘or a:. shareholding 
company is holder. of any.: shares. in . the 
-harebolding companies. This is . on 


> 43-A: with the specific statement 


$1: 


the legal principle generalia specialibus 
non derogant i.€., ‘special provision will 
control-general provision. Inasmuch as 
a special category of private companies 
called the ‘shareholding companies’ is 
introduced in sub-clause (6).of section 
that 
they will be described only so thereafter 
in that section, in the absence of any 
such specific mention in sub-clause (ii) 
of clause (6) of 43-A (6) the general term 
‘body corporate’.occurring therein may 
not be.applicable to such shareholding 
companies. This will amount to say- 
ing that when any shareholding com- 
pany itself is a shareholder of another 
share-holding company the exemption 
under the section will continue to be 
available. In the. . circumstances: it 
appears that A will still continue to be 
a private limited company. _ 


Case 2: 


X is a private limited company. On 
Ist January, 1970 Y Private Limited 


became a shareholder in X, by-holding ` 


30 per cent. ofits paid-up share capital. 

On 1st January, 1974 Z. Private Limited 
became'a shareholder in Y. The total 
number of members in ‘all the three 
companies together daes not exceed 
fifty. \ Tf. . 

Here also “the question arises whether 
X will continue to be a private company, 
in view of the requirement in sub-clause 
(ii) of clause (b) of sub-section 43-A (6) 
that no body corporate shall be a holder 
of any share in a shareholding company 
as defined i in the said’ sub-section. 


Now it will be seen that in the shoe 
case the provisions of. sub-clause (4) of 
the sub-section -(6) were complied with- 


- till 31st December, 1973 and till that 


date X continued to be:a private limited 
company because of fulfilling the require- 
ments specified in clause (b) of the sub- 
section; (6). But. on Ist January, 1974, 
when & became a member of Y, which 


is a shareholding company, the pro- 
visions of sub-clause (iz) of clause (b) 


of the sub-section (6) were contravened., 


Now as per sub-section (1) of 43-A, X is 
deemed to have become a public limited 


company ort and from the date when 30 per- 


sent- of its paid-up capital was first held by y 
viz. as and from Ist January, 1970. The 
word ‘first’ occurringin sub-section (1) of 
section 43-A is significant. That is to say, 
that though X continued to be a private 
company for 4 years from Ist January, 
1970, by happening of an event after 4 
years it became a public company: with 
retrospective effect. New, prima facie, 
it is impossible for X to have complied 
with the ‘restrictive provisions that are 
applicable only to’ public companies 
with retrospective effect. Lex non cogit 
ad impossibilia, ~i.e., law does not compel 
one to do that which cannot possibly 
be done. 

Therefore it would appear reasonable to 
infer that the provisions of section 43-A 
would apply to such companies, only 
from the dateon which they ceased to, 
enjoy the exemption: It.may be also 
seen from sub-section (7) of S. 43-A that 
every shareholding company -should 
inform the private companies in which 
it holds shares about every change in 
its membership taking place by a change 
in the number of its individual share- 
holders/or by any body corporate becom- 
ing the holder of any of its shares. From 
this it appears that the intention of the 
legislature i is that even ‘after a sharehold- 
ing company ‘became a member of a 
private company if it does not continue 
to fulfil the requirements of the sub- 
clause (5) of the sub-section (6), the 
private company ceases te -enjoy the 
exemption. ‘But since ‘there is no pro 
vision in the Act stating that svch pri- 
vate companies become public-companies 
from the date on which they ceased to 
enjoy the exemption under S. 43-A (6), 
it seems that the abave intention has not 
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been given effect to in drafting the Act. 
This is a case of casus omissus i.¢.,a point 
or case vnprovided for. The rule in 
such cases is that the particular case 
thus left unprovided for is governed by 
the law as it existed before such statute. 
(Broom’s Legal Maxims {0th Edn. 
P. 363). Therefore such categories: of 
companies as mentioned in the case Will 
appear to fall outside the purview. of 
section 43-A of the Companies Act, 
as their cases are nat’ prcevided fer in 
the Act. In the circumstances mentioned 
it is clear .that X will continue: to be 2 
private company. - 


Similarly whenever there is a contra- 
vention of any of the other requirements 
of sub-section (6) as stipulated in clauses 
(a), (sa) and (b) of the sub-section, after. 
a body corporate first held 25 per cent: 
or more of the paid-up ‘share capital ofa a, 
private company, either by way -of `å 
foreign company or a hundred per cent 
shareholding company “transferring part 
of their holdings in the pirvate company 
or by a shareholding company becom- 
ing a public company or by the total 
number of members in all the concerned. 
companies together exceeding fifty, the 
private company in question will be deem» 
ed to have become a public company- 
with retrospective effect. But it would 
then be impossible for such a private 
company to have- complied with the 
restrictive pravisions of the ‘Companies 
Act, 1956 applicable to a public company 
retrospectively. In’ such cases for the 
reasons stated supra the private company 
will -continue as 
falls: outside the scope of section 4.-A. 
To enable such companies to give-a 
certificate in the Annual Return, under 


- sub-section (8) of section 43-A that the 


section (43-A) is not applicable to them, 

the Central Government: may; by .a. 

notification amend Schedule Vto. the- 
Companies Act, 1956 suitably. 


et ee 


-such - because it .. 
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SECTION 14 (i)(b), RENT CONTROL 
ACT, ABUSED So 

By i 
T. S. SUBRAMANIYA Dais ADVOCATE, 
TIRUOHIRAPALLI-3 . 

The object and ‘aim of the Tamil Nadu 
Buildings( Lease and RentCGontrol) Act at 
the time of its inccption in 1946 was to 
provide relief and protection to tenants in 
cities against the exploitation of landlords 
by secking to evict them on unreasonable 
and untenable grounds. In the working 
and administering of the provisions of the 
Act tillrecently there has not resulted any 
palpable hardship either to the landlord or 
tenant all the while. But now for some 
time past,it seems the scale is tilting against 
the tenants; as if an infallible Eureka, has 
been enacted in section 14 (i) (b) of the 
Actin favour of the landlords. Thatis to 


say, with the exception of a few genuine ` 


cases, where the landlords do really de- 
molish the building and erect anew build- 
ing on the site of the building demolished, 
in the majority of cases coming under sec- 
tion 14 (i) (b) after getting an ‘order of 
eviction and consequent possession, the 
landlords do not rebuild as undertaken, 
but put in another tenant at a prohibitive- 
ly higher rent. Actually what has been 
done is a hoax played on the tenant. 
Perhaps one might say that under section 
16 if demolition is not made and construc- 
tion not started within the time undertak- 
en by the landlord the tenant could give 
notice to the landlord of his intention to 
occupy the building and that if 
within 15 days from the date of 
receipt of such notice, ' the landlord 
does not put him in possession of 
the building the 
an application to the Controller, within 
` 8 weeks from the date in which he put the 


j~ 


tenant may . make 


landlord in possession. Now is this action 

urider section 16 in actual practice fea- 
sible or practicable ? There are hundreds 
of cases in which fabulously rich landlords 
owning hundreds ofbuildings have had 

recourse to section 14 {i)(b) of the Act and. 
recovered possession of the building but 

have never reconstructed nor demolished 

the buildirg. Why? Because they know 

full well that the tenants once departed 

from their buildings and taken to new 

tenements scarcely wish to get back to the 

buildings dispossessed of them, by having. 
recourse to section 16 and go the whole hog 

of a rent control case likely to be dragged 

on for a considerable length of time and 

incur a lot of expenditure, time, energy 

and waiting. We have not heard of even 

one case under section 16 of the Act filed 

anywhere. , 


And now lately, section 14 Ww (b) has 
been made much easier by the law chang- 
ing that what all is required of a laadlord 
to prove is that he has the wherewithal to~ 
reconstruct the ‘building thus obviating 
the old requirements that hé must have 
applied to the municipality for 4 plan, get 
the required materia] for construction etc, 
etc. Thus the object of the Rent Control 
Act is whittled down resulting in an unfair 
advantage to the landlord as against the 
tenant, generally of the middleclass or 
lower middleclass, Section 14 (i) (4) has 
come to be an easy handle, an infallible 
panacea for the landlord against the 
tenant. ` 


I believe the provisions of section 14 (i) (b) 
should be made somewhat more stringent 
if it isnot to unduly harass the tenants 
now especially in the wake of the “20 
Points Programme. ”’ 
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ESCAPED ASSESSMENT UNDER 
MADRAS CITY MUNICIPAL COR- 
PORATION ACT, 1919. 


By 


R. TEILLAI VILLALAN, M.A.B.L. ,Gorporation 
Legal Adviser, Madras. 


In all the laws of taxation, there are provi- 
sions for ‘escaped assessment’, 


In Income-tax Act,1961 (XLIIL of 1961) 
section 147 runs as follows : 


Income escaping assessment : If 


(a) the Income-tax Officer has reason to” 


believe that, by reason of the omission or 
failure on the part ofan assessee to make a 
return under section [39 for any assess- 
ment year to the Income-tax Officer, or to 
disclose fully all material facts necessary 
for his assessment for that year, Or 5, 


_(4) Notwithstanding that there has been 
no omission or failure as mentioned in 
clause (a) on the part of the assessee, the 
Income-tax Officer has, in consequence of 
information in his possession, reason to be~- 
lieve that income chargeable to tax has 
escaped assessment for any assessment 
year, 


he may, subject to the provisions of sec» 
tions 148 to 153, assess or reassess such in- 
come or recompute, the Joss or the des 
preciation allowance, as the case may be, 
for the assessment year concerned (hercin« 
after in sections 148 to 153 referred to as 
the relevant year) 


Explanation + 
For the purposes of this section, the follows 
ing shall also be deemed to be cases where 
income chargeable to tax has been under 
assessed; or 


(4) where such income has been assessed 
at too low a rate ; or 
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(c) where such income has been made the 
subject of excessive relief under this Act or 
under the Indian Income-tax Act, 1922 
(XI of 1922) ; or. 


(d) Where excessive loss or depreciation 
allowance has been computed. 


Explanation -2 :—Production before the 
Income-tax Officer of account books or 
other evidence from which material 
evidence could with due diligence have 
been discovered by the Income-tax Officer 
will not necessarily amount to disclosure 
within the meaning of this section. 


In Gompanies (Profits) Surtax Act, 1964, 
(VIL of 1964) section 8 deals with profits 
escaping assessment and an extract’ -of it 
is given below : i 


Profits escapting assessment— If 


(a) the Income-tax Officer has reason to 
believe that by reason of the omission or 
failure on the part of the assessce to make 
areturn under section 5 for any assessment 
year or, to disclose fully and finally all 
material facts necessary for his assessment, 


‘assessment - chargeable profits for that 


year have escaped assessment or have been 
under-assessed or dssessed at too low a 
rate or have been made the subject of 
excessive relief under this Act, or (b) 
notwithstanding that there has been no 
omission or failure as mentioned in clause 
(a) on the part of the assessee the Income- 
tax Officer has in consequence of informa~ 
tion in his possession, reason to believe 
that chargeable profits assessable for any 
assessment year have escaped assessment or 
have been under-assessed or assessed at 
too low a rate or have been the subject of 
excessive relief under this Act, 


he may in cases falling under clause 


(a) at any time and in cases falling under 
clause (b) at any time within four years 
or the end of that assessment year, serve 
the assessee with a notice containing aJl 


n 
or any of the requirements which may be 
included in a notice under section 5 and 
may proceed to assess or reassess the 
amount chargeable to surtax and: the 
provisions of that Act shall so far as may 
„be; apply as if the notice were a notice 
issued under that section. ` 


THE MADRAS LAW JOURNAL 


. ~> 
35 
(2) Nothing contained in this section limit- 
ing the time within which any proceeding 
for assessment or reassessment may be 
commenced shall apply to an assessment 
or-re-assessment to be made on such pei- 
son in consequence of or to give effect to 
any finding or direction contained in an 


` order under sections 23, 24, o 27 and 


In Wealth-tax Act, 1957 (XXVII of 
1957), section 17 deals with wealth escap- 
ing assessment $ 


“If the Wealth-tax Officer 


i 


(a) has reason to believe that by ‘reason’ 
of the omission or failure on the part of 
any person to make a return under section 
14 of his net wealth or the net wealth of 
any other person in respect of which he 
is assessable under this Act for any assess- 
ment year or to disclose fully and truly 
all material] facts necessary for assessment 
of his net wealth or the net wealth of such 
other person for that year, the net wealth 
chargeable to tax has escaped assessment 
for that year, whether by reason of under- 
assessment or assessment at too low a 
rate or otherwise ; or 


` (b) has, in consequence of any informa- 
tion in his possession, reason to .believe, 
notwithstanding that there has been no 
such omission for railure as is referred to 
in clause (a), that the net wealth charge- 
able to tax escaped assessment for any year 
whether by reason of under-assessment 
or assessment as too low a rate or other- 
wise ; : : 
he may, in cases falling under clause (a)> 
at any time, within eighty years and in 
cases falling under (b), at any time within 
_ four years of the end of that assessment 
year, serve on such person a notice con- 
taining ali or any of the requirements 
which may be included in a notice under 
sub-section (2) of section 14, and may 
proceed to assess or reassess such net 
wealth, and the provisions of this Aet 
shall, so far as may be, apply as if the 
notice had issued under that sub-section, 


or 29: 


Provided that the provisions of the sub- 
section shall not apply in any case where 
any such assessment or reaésessment relates 


‘to an assessment year in respect of which 


an assessment or reassessment could not 
have been made atthe time of the order 
which was the subject matter of appeal, 
reference or revision as the case may be, 
by reason of any provision limiting the 
time within which any action for assess- 
ment or reassessment may be taken. Simi- 
lar provision is also found in the Gift-tax 
Act, 1958 EVAL of ties under section 
18. ` 


(1) Ifthe Gift-tax Officer— 


(a) has reason to believe that by reason of 
the omission or failure on the part of the 
assessee to make a return under section 13 
of the gifts made by him or any other per- 
son in respect of which he is assessable vn- 
der this Act for any assessment year, or to 
disclose fully and truly all matérial facts 
necessary for assessment of the gifts made 
by him or such other person, for that year, 
any reasonable gift has escaped assessment 
for, that year, whether by reason of under. 
assessment or assessment at too low a rate 
or otherwise ; or 


(6) has in consequence of any informa- 
tion in his possession, reason to believe, 
notwithstanding that there has-been no 
such omission or failure as is referred to 
in clause (a) that any taxable gift has 
escaped assessment for any year, whether 
by reason of under-assessment or assess- 
ment at too low a rate or otherwise ; 
he may, in cases falling under clauses (a) 
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at any time within eight ycars, and in cases 
falling under clause (5) at any time within 
Jour years of the end of that assessment 
year, serve on the assessee a notice con- 
taining all or any of the requirements 
which may be included in a notice under 
sub-section (2) of section 13, and may 
proceed to assess or reassess any taxable 
gift which has escaped assessment, and the 
provisions of this Act shall, so far as may 
be, apply, as if the notice had issued under 
that sub-section; (2) nothing contained 
in the section limiting the time within 
which any proceedings for assessment or 
reassessment may be commenced shall 
apply to an assessment or reassessment 
to be made on the assessee or any person 
in consequence of or to give any effect to 
any findings or directions contained in an 
order under section 22, section 23, section 
24, section 26 or section 28. 


In the same manner, section 59 of the 
Estate Duty Act, 1953 aia of 1953) 
runs : 


Property escaping assessment—If the 
Controller ;— 


(2) has reason to believe that by reason 
of the omission or failure on the part of 
the person accountable to submit ar 
account of the estate of the deceased under 
section 53 or section 56 or to disclose fully 


and truly all material facts necessary for 


assessment, any property chargeable to 
estate duty has escaped assessment by 
reason of undervaluation of the property 
included in the account or of omission 
to include therein any property which 
ought to have been included or of assess- 
ment at too low a rate or otherwise, or 


(5) has,in consequence ofany information 
in his possession reason to believe notwith- 
standing that there has not -been such 
omission or failure as is referred to in 
clause {f) that any property chargeable 
to estate duty has escaped assessment whe- 
ther by reason, of under-valuation of the 
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property included in the account or of 
omission to include therein any property 
which ought to have been included, or 
of assessment at too low a. rate or other- 
wise, 


he may at any time, subject to the provi- 
sions of section 73-A, require the persons 
accountable to submit an account as re. 
quired under section 53 and may proceed 
to assess or reassess such property as if the 
provisions of section 58 applied thereto. 
Ina similar way, section 16 of the Tamil 
Nadu Sales Tax Act, 1959 (E of 1959) bas 
been framed, An extract of it is given 


below : l 
Assessment of -escaped iurnover-~(1) (a) 
Where, for any reason, the wholc-or any 


part of the turnover of the business of a 
dealer has escaped assessment of tax -the 
assessing authority may, subject to the 
provisions of sub-section (2) at any time 
within a period of five years from the expiry 
of the year to which the tax relates deter- 
mine to the best of its judgment the turn- 
over which has escaped assessment and- 
assess the tax payable in such turnover 
after making such enquiry as it may con- 
sider necessary and after giving the 
dealer a reasonable opportunity to show 
cause against such assessment. 


(5) where, for anyreason, the whole or any 
part of the turnover of the business of a 
dealer has been assessed at a rate lower 
than the rate at which it is assessable, the 
assessing authority may, atany time within 
a period of five years'from the expiry of 
the year to which the tax relates, reassess 
the tax dues after making such enquiry 
as it may consider. necessary and after 
giving the dealer a redsonable opportu- 
nity to show cause against such reassess- 
ment. 


(2) In making an assessment under 
clause (a) of sub-section (1) the assessing 
authority may, if it is satisfied that the 
escape from assessment is dye to, wilful 


Yj 


non-disclosure or assessable turnover by 
the dealer order, him-to pay, in addition. 
to the tax. assessed under clause ( a) of 
section (1), a penalty not exceeding one 
and a half times the’ tax so assessed, : 


- Provided that no penalty under sub-sec- 
tion (2) shall be imposed unless thé dealer 
affected, has had areasonable opportunity 
of showing cause against such imposition. 


(3) The powers under su 1b-section (1) may 
be exercised by the assessing authority 
` even though the original order of assess- 
ment, if any, “passed in the matter has 
been the subject-matter of an appeal 
or revision, 


(4) In computing the ee of limitation 
for assessment or reassessment under this 
section the time during which the proceed- 
ings for assessment or reassessment re- 
mained stayed under the order of 4 civil 
Court or other competent authority shall 
be excluded.: : 


A comparative study of these provisions 
will reveal that the language and spirit 
are similar and only the method of charg- 
ing to tax and computation, the extent 
and area of taxation and the period of 
retrospective effect are different. 


In thisarticle, I shall confine myself to the 
provision found in the Madras City Muni- 
cipal Corporation Act of 1919 (IV of 
1919). I-am reproducing section 137-B 
of the Act hereunder : 


Power to assess in case of escape from assessment: 
Notwithstanding anything to the contrary 
contained in this Act or rules made there- 


under, if for any reason any person liable - 


to pay any of the taxes or fees. leviable 
under this chapter has escaped assessment 
in any half year or has been assessed in 


any half year or-year at a rate lower than 


the rate at which he is assessable or in the 
case of property tax has not been duly 
assessed in any half year or year conse- 
quent on the bvilding or land concerned: 
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having escaped. proper determination of 
its annual value, the Commissioner may, 
at any time within three years from the 
date of which such person should have 
been assessed serve on such person a notice 
assessing. him to the tax or fee due and 
demanding payment thereof ‘within 
fifteen days from. the date of such service; 
and the provisions of this Act and the rules 
made thereunder shall so-far as may be 
apply as if the assessment was made in the 
half-year or year to which the tax-or fes 
relates: Tooo 4 pos 
The ‘crucible in which the section was 
put for melting and recasting, may’ be 
rioticed: 

The history starts from the year, 1929, 
First, it was ruled that the escaped assess- 
ment can be from the date of the assess- 
ment but not with retrospective effect 
- for any period. ` 


This ruling was given under sections 111 
and 113 of the Act in Prince of Arcot v. 
Gorporation.of Madras? The relevant por- 
tion of the judgment of Mr. Justice 
Waller and) Mr. Justice ' Krishnan 
Pandalai is given below : — 


“The questions referred to us under rule 
17 of the Taxation Rules of the Madras 
City ee Act of 1919 are, three i in 
number :— . 


Is the assessment to profession, tax of the 
Prince of Arcot under rule 8 of thé Taxa- 
tion Rules and section 113 of the City 
Municipal ‘Act made on the 5th of Sep- 
tember, 1926 invalid for. the ten half years 
commencing from the. second half year 
of 1920-21 ? P 


The second and: third a referred 
may be disposed of together. ‘They raise 
the question whether the assessment of the 
appéllant made on 15th September, 1926, 
for ten half os coming, fone the 


ae 





© (1929) 57 M.L.J.536': LLIR.52 Mad, 866 + 
30: L,W. 261.; A.I.R, 1930 Mad, 200,: - 


$ 


38 
second half year of 1920-21, and purport- 
ing-to be made under rule 8 of the Taxa- 
tion Rules and section 113 of the City 
Municipal Act was valid, 


‘The appellant’ was on 15th September, 
1926 i.e., within the first half year of 1926- 
27, assessed to profession tax for that half 
year and eleven previous half years, or 
six years.in all. The reference relates 
only to the first ten half years of the above 
period apparently because the appellant 
did not question the opinion of the learned 
Chief Judge of the Small Cause Court who 
heard this matter that it was competent 
to the respondent to assess the appellant 
for the half year in which the assessment 
took place and for one previous half year 
or a period of a year in all. It is not dis- 
puted that the respondent was authorised 
if the appellant was otherwise liable to 


. profession tax, to assess him for the half 


year in which the assessment was made. 


The dispute was about the eleven pievious 
half years and though the reference ex- 
pressly relates to the first ten of those half 
years, if the opinion of this Court in the 
matter referred’ affects the assessment for 
the eleventh half year which has been 
left out-from the reference, it is competent 
to this Court under rule 18 of theTaxation 
Rules to pass such order as it thinks fit. 


The argument for the respondent-Corpo- 
ration is firstly, that profession tax be- 
comes due and owing as soonas the mini- 
mum period of sixty days required by sec- 
‘tion 112 has expired even without any- 
thing done on the part of the Corporation 
to assess it and inform the assessee of the 
amount payable and secondly, that even 
if the tax becomes due and owing only 
after assessment and intimation of the 
sam:='to the assessee, it is open to the Cor- 
poration to assess a person to the tax at 
any future time within six years after the 
expiration of the half year for which the 
assessment, is ‘made, 


` 


“THE MADRAS LAW JOURNAL 


{1976 


We think that these contentions cannot 
be upheld. In the first place the profes- 
sion tax becomes due and owing not merely 
by the exercise of the profession, art, trade 
or calling during the period required by 
section 113, but by the assessment to the 
tax based upon such exercise. Reliance 
is placed on the words in that section 
that ‘if the tax due in respect of 
all the half years is- not paid, the 
Commissioner shall cause a2 notice 
to be served on such person’. By section 
138, the rules, and tables embodied in 
schedule IV shall be read as part of chap- 
ter V in which the sections relating to 
profession tax and other taxes occur. By 
section. 111, profession tax is imposed 
upon persons who fall ‘within’ one or 
more of the classes of persons specified 
in the taxation rules.in schedule IV ‘and 
the amount payable is a tax as determined 
under the said rules’. Rule & of schedule 
IV provides that persons shall be assessed 
by the Commissioner to the profession tax 
under one orother of the nine classes there- 
in specified on a scale to be determined 
within certain limits by the Corporation 
from time totime. By Rule’, the Gom- 
missioner is authorised in the case of 


“persons not drawing a fixcd salary to 


determine the class in which a person falls 
on certain general considerations but 
without calling for accounts from the 
_assessee. Rule 12 gives an  assessee to 
` profession tax who is dissatisfied with the 
assessment by the Commissioner the right 
to apply to him for revision; provided the - 
application is delivered to the Municipal: 
office within 15 days from the date of the 
service of the notice under section 113. 
This indicates clearly that the tax said to 
be due in section 113, is that to which the 
assessee has been first assessed under the 
powers conferred. by rule 8.- It also-shows 
that the notice under section 113 is the 
initial and essential step in the process 
of final determination of the tax according 


-~ to the provisions for reyision of the’assess- 
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ment for until that notice is served and 
for 15 days thereafter the right of claiming 
revision is preserved. -That notice has 
another importance because under rule 22 
in respect of the tax demanded distraint 
proceedings may be taken if itis unpaid 
for 15 days and the omission is not satis- 
factorily explained. Rule 14 provides 
that if the assessee is dissatisfied with the 
orders of the Commissioner on an applica- 
tion for revision, the application must be 
heard and decided by the standing com- 
mittee and a copy of the committee’s 
decision should be sent to the applicant 
within two days thereof, Rule 15 then 
confers on the assessee a right of appeal 
to the Small Cause Court provided notice 
of appeal is given to the Corporation 
within 10 days and the appeal itself is 
presented in 14 days from the date of the 
decision of the. standing committee and 
the applicant has paidin the case of a tax 
leviable by half yearly instalment (profes- 


sion taxis such a tax) the halfyearly instal- ` 


ment due under the order appealed 
against. From the above provisions it is 
cleat that the tax is not due till the Cm- 
missioner has assessed the person liable 
and that even then it is only provisionally 
fixed for it is liable to revision in the man- 
ner mentioned above. f 


A reference to the corresponding. provi- 
sions of the Acts 1 af 1884 and ITI of 1904 
shows that the machinery of assessment 
and revision provided for in those Acts in 
the body of the Acts is, in the present Act 
of 1919, relegated to schedule IV. < The 
comparison is instructive as showing that 
the dissatisfaction.of assessment by the 
Commissioner is as essential now as it 
was under the former Acts. A bird’s eye 


view of the comparative provisions of the 


two earlier Acts will be- found in Veera- 
raghavalu v. The President of the Gorporation 
of Madras®. Under section [01 of the 
Act of 1884 corresponding to section 118 





2. LL.R,34 Mad, 130: 20 M.L.J.773. 
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of the Act ot 1904 the President was requir- 
ed to kcep lists of persons liable to pay 
profession tax and other taxes. In sche- 
dule IV of the present Act, rule 1 requires 
the commissioner to prepare and maintain 
property tax registers. Section 120 of the 
Act of 1904 made persons exercising a 
profession or holding an appointment in 
the city. liable to pay profession tax. Sec- 
tion 111 of the present Act corresponds to 
this. Section 104 of the Act of 1884 
corresponding to section 121 of the Act 
of 1904 empowered the President to deter- 
mire ‘in which of the classes any person 
was to he placed and to revise such classi- 
fication from time to time. Now rule 8 
of schedule IV empowers the commis- 
sioner to asscss persons to profession tax 
under one of the nine scheduled cascs and 
rule 14 empowers him to revise the classi- 
fication, Scction 106 of the Act of 1884 
corresponding to section 125 empowered 
the President in case the tax due on assess- 
ment or revision was unpaid, to send a. 
notice that in case the tax was unpaid for 
15 days after service of the notice 
the defaulter will be prosecuted and 
section 420 ofthe Act of 1904 empowered 
the Magistrate to impose a penalty of 
twice the amount of the tax. In the 
present Act prosecution for non-payment 
of profession tax has been dane away 
with, but the notice mentioned in section 
113 corresponds to the notice mentioned 
above. and the present notice has two 
objects. It enables the assessee if he so 
desires to apply in 15 days to get the assess- 
ment revised _and- the Corporation, in 
case the tax remains unpaid for 15 days 
without good cause, to distrain the defaul- 
ter’s goods. It fcllows that neither under 
the old Acts nor under the present can 
the profession tax be said to be ‘due’ till 
the proper authority has assessed the same 
by the name of the assessee being placed 
in the proper class. Under section 370 
(a) ofthe present Actsvch act ofclassifica- 
tion or assessment should be evidenced 
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by a writing signed by the Commissioner 
or by some Municipal Official delegated 
by him in writing under section 16, and it 
is noteworthy that under this last section 
the power of revision given to the Com- 
missioner by rule 14.cannot be delegated. 


But it is urged that ne time jis fixed for 
the Commissioner to make the assessment 
and that it is therefore open to him to 
make assessments backward for a period of 
6 years, This limit on the alleged power 
of backward assessment is suggested on 
the ground that the period of limitation 
for bringing a suit under section 396 for a 
təx after it has beccme due and owing 
is six years. Butif the power of backward 
assessment exists, the limit suggested for 
its exercise disappears. For the right to 
sve accrues Only after the tax has become 
due and ifit becomes due, as we haveheld 
it does, only on assessmect by the Gommis- 
sioner, the period of limitation for any suit 
must begin from the date of the assess- 
ment. In other words, the contention 
for the Corporation leads logically to the 
result that, thovgh once a tax is assessed 
and has become due, the Corporation has 
only six years to recover it by suit,-yet the 
Commissioner is authorised to put off 
assessing persons to profession tax foran 
unlimited period and so put off indefinite- 
ly the due date of the tax and the liability 
of the assessec. The startling nature of 
this result is what compels the respondent 
to impose on-himself a supposed limit, 
really illusory of 6 years for the exercise 
of the power contended for, By itself 
this would be a strong ground for insisting 
upon explicit and clear foundation in the 
provisions of the Act and the rules there- 
‘under for the-existente of such a power, 
‘tis admitted that there is no express 
‘provision in the Act ard the rule which 
confers any such authority. But itis said 
that there is also nothing which negati- 
‘yes it and in theabsence ofanysuch prohi- 
bition the authority must, it is argued, 
be deemed to exist. But on an examina- 
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tion of the scheme and purpose of the City 
Municipal Act and or genera] grounds of 
construction of similar enactments we 
are unable torcad, by implication into 
that Act, the power contended for. 


The scheme for imposition, assessment 
and collection of taxes laid down in the 
Act would seem to show that while the 
rate of taxation is fixed for each year 
beginning with 1st April, by the council 
at the Budget meeting in the February, 
previous (section 156) the assessment of 
taxes payable by each individual is 2 
contemporaneous operation within the 
period of taxation (year or half year) in 
which while the Commissioner is afforded 
facilities for obtaining all relevant infor- 
mation on which the assessment is to be 
based {sce sections 114, 115 and 368) 
the assessce is required to pay within a 
very short time aftér the assessment. It 
is hardly consistent with this scheme that 
the tax fixed by the council, say for 1920- 
21, in February, 1920 should have to be 
assessed and realised from the individual 
tax-payers within six years (as we have 
pointed an vnlimited number of years) 
later, when the Commissioner charged 
with the duty of asscssment would find 
that all relevant information has ceased to 
be available and the assessees might long 
ago have ceased to exercise the profession 
and enjoy the income or'salary from which 
he might be expected to pay the tax. In 
the case of companies tax, to which simi- 
lar provisions as those applicable to pro- 
fession tax are applicable, the incongruity 
is still more marked. No big concern like 
a limited company with obligations to its 
shareholders which has’ ta produce a 
balance shcet in each working year and 
on the result of that balance sheet to 
declare ‘dividends to its shareholders 
could be carried on if its municipal 
assessment in that year is uncertain and ° 
is liable to be suddenly demanded for 
several years vogether at 2 perfectly un- 
known and indefinite date.- -The learned 
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Ghief Judge has referred to otker aspects 
ofthe hardship to which asscssve would be 
put if the power contended. for by the 
Corporation were upheld. . We: think it 
unnecessary to refer to them... ih eo 


In rule 6, schedule IV of the Acttit is 
expressly provided that when the Gommis- 
sioner makes an amendment of the:pro- 
perty tax register, as he is‘émpowered to 
do under rule’ 3 by altering, adding or 
deleting items. therein, such amendment 
shall be deemed to-have taken effect from 
the earliest date in the currence -year in 
which the’ circumstances justifying the 
amendment-existed. ‘This rulc isremark- 
able -both for what-it-enacts-and for what 
it forbids, - In the: case -of property tat 
ifa property has éscapéd taxation’ fora 
period ‘of- years, the Commissioner- may in 
any | - ‘subsequent year’ by amending 
the register-assésé it to‘the!tax. -But the 
rule says that the taxis to be’ opérative 
only fram the earliest date-in-the current 
year in which the omission ‘was rectified. 
Similarly, if-a property-has'boen taxed 
toa low; the Commissioner may amend the 
register. But in thatcase also the enhanc- 
ed tax due to the amendment takes effect 
only from the earliest date in the year 
current 'when' the aracndment!was made 
on which the property was liable to ‘the 
enhanced tax. :. The’ careful: prohibition 
agairst -retrospective ‘assessment ‘in the 
case of property tax beyond the béginning 
of the current year is to-our mind a very 
strong indication that in thecasc of other 
taxes like the profession tax retrospective 
assessment to al'preater extent: was- not 
contemplated. ‘Property tax is-a ‘yearly 
tax though payable half yearly. Profes- 
sion tax isa yearly tax. With this d ifii- 
ence, if the analogy of the property t=x 
may bs used, the inferéncé would secm to 
be that the power of assessment ‘conferred 
by rule 8 of the Taxation Rules to be pro- 
perly exercised must be exércised within 


the half year to which the assessment 


relates. PE 
PA E 


agi, 


J—8 


} faulter. . 
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Further ° the companics-tax imiposcd by 
section 110 and the profession tax imposed 
By ‘sectién’ 111 are expressly-by those scc- 
tions levied ‘byway of licence fee and in 
addition to“any ‘other licence fee- that 
may. be ‘leviable -urider this Act’. > The 
tax ori carriages and animals imposcd by 
section 116 is another instanc -of a licence 
fee .deseribed ‘as a tax.’ This is made 
cléar by section 121 Which: says that when 
the ‘tax due on any ‘carriage or animal is 
paid the Comniissioner shall grant the 
person a licence to kecp such carriage or 
animal] for. the period to:which.the pay~ 


‘ment. relates and by- section; 360 which 


speaks of.the licence under section 121 i in: 
connection with, the prosecution, of, a de-, 
The other licence fees - referred 
to are, those leviable under, chapter XII 
of the “Act, and schedule VI thereof, read 
with, section: 365 :(2). ‘The ‘essence of a 
licence is. that: it is a permission which 
must be usually obtained, befor ‘c: the thing 
licenced is done (Wharton? s Law Lexicon, 
page 428).. The City Municipal Act. in 
several sections (¢.g., sections 287; 290 and 
295), requires that, the: licene> mentioned. 
therein should be obtaincd in respect ofan 


existing undertaking within thc first month 


of the. year and in, respect of, new under- 
takings, before they „begin and it is: an 

offence: to carry.on-an undertaking which: 
requires a licence without it, In thc case 
of such licences, those, who ought, to get 
them are expected to apply for and obtain 
them,on payment of the foes fixcd by the 
Gopncil, under ‘scction 365 (2). In dc- 
fault, theysta nd therisk of prosecution a nd 
the, Magistrate is required in case of con- 
viction to-recover-in addition to any fine 
that may be imposed the licence foe and 
‘pay it cyer.to the Corporation.. But this 
coercive recovery of the fcc does not entit- 
lc: the convicted person to the liccrce 
which. if wanted must be, obta ined by 
further payment (section 365- (8) and (9). 
‘In the case of licence fees described as 
companies tax, and profession tax the 
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amount of which depends on the rates 
fixed by the council and on the classifica- 
tion of the particular individual in one of 
several classes (and thisis true to a certain 
extent in respcct of the tax on vehicles and 
animals} the fact that the levy is still 
declared to be by way of licence fee streng- 
thens the inference that the assessment is 
intended to be made before or during the 
period to which it relates and could not 
have: been intended to be made long 
afterwards retrospectively for several 
periods together. 


When the words of an enactment are 
<- clear and imperative, considerations of 
_ inconvenience or-hardship have no place 
in its application ‘to circumstances falling 


within ‘the words. But where there is no- 


express indication in an enactment as to 
whether the powers given by it were meant 
to be used in particular circumstances, 
the fact that great hardship and inconveni- 
ence would result thereby is a reason for 
so construing the words as to meet all 
attempts to abuse the power either by 
exercising them in cases not intended by 
the statute or by refusing to exercise them 
when the occasion for their exercise has 
‘arisen. (Maxwell on Interpretation of 
statutes, 6th edition, page 226). Statutes 
which impose pecuniary burdens are 
subject to the rule of strict construction 
and in a case of reasonable doubt the 
construction most beneficial to the subject 
is to be adopted (ibid., pages 503 and 504) 
though the principle of strict construc- 
tion is less applicable where the powers 
_are conferred on public representative 
bodies for- essentially public purposes 
(tbid., page 530). The only inconve- 
nience that may be urged to result from 
the Corporation not having the power 
contended for is that some persons who 
may have escaped taxation to profession 
tax in previous years cannet be assessed 
thercto in subsequent years. But the 
inconvenience, if such it really is, already 
_exists in Tespect to property tax, by far 
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the most important source of municipal 
revenue. - And after all if the municipal 
executive is vigilant and cfficient such 
cases must be comparativcly rare.. On 
the other hand, a power to assess persons 
for many years retrospectively if granted-is 
more likely to encourage slackness and 
inefficiency on the part of the municipal 
executive and also will produce. very 
great hardships on those who are ,sudden- | 
ly called wpon to pay in a sum the taxcs 
which ought to be met out of current 
income. The present case in which the 
appellant was called upon to pay in addi- 
tion to the tax fot the current half year a 
sum of Rs. 4,600 and odd on account of 
eleven half years arrears is a good illustra= 
tion. We can find no justification for this 
either in the express terms of the Act orin- 
‘any reasonable construction of. its inten 
tion. The decision in Gill V Mellor v. Gill 
V Monday’, is no authority in favour of 
the respondent, as in that case the neccs- 
sary steps had, been taken in previous years 
to- make "the rate an arrear and all that 
remained was its collection. The- deci- 
sion was merely that when a rate is duly | 
made and published, it is the duty. of the 
parties concerned to scek the collector and 
pay it. Having regard to the difference 
between the procedure prescribed for 
making and publishing the rates accord. 
ing to the English Acts-and that pres- 
cribed for the assessment-of property tax 
under the Gity Municipal Act, the appel- 
lant not having been assessed at-all in 
respect of the previous back years before 
15th September, 1926 there was no 
arrears before that date. 


Our conclusion on the sccond and third 
questions referred is that liability to 
pay profession tax arises Only after the 
assessment under rule 8 of the Taxation 
Rules, and that the appcllant the Prince 
oí Arcot, not having been assesscd in 
respect of the eleven half years commenc- 








3. (1924) 1 K.B. 97, 
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ing from the seco 1d half year ‘of 1920-21, 
within the several half years, the assess- 
ment of {5th September, 1926 was 
invalid in respect of those ` cleven 
years. 


To overcome the difficulty created by 
this decision, i.e., such assessment must 
be made ‘in each respective half year, and 
hence, profession tax for any half year 
prior to the current half year cannot be 
levied unless it had been assessed in the 
half year, section 137-B_ was inserted in 
the Act by section 81 of the Madras 
City Municipal Amendment Act (X of 
1936). 


The mere reading of ' ihe. whole judg- 
ment of the Chief Justice Rajamannar, 
and Justice Viswanatha Sastri in the 
Bombay Life Assurance Society Limited, by its 
Agents S.A Rangaswami and Brothers v. 
The Gouncil, Gorporation of Madras*, will 
give a clear picture of the legal position 
at that time. 
following rulings. 


There is nothing in the language of 
section 137-B, Madras City Municipal 
Act, which compels the Court to exclude 
from,the scope of its application the 
property tax leviable under the Act. 


The operation of section 137-B of the Act 
is confined to cases of complete escape of 
assessment and does not extend to cases 
where there has alreaiy been an assess- 
ment, but at a lesser amount than What 
is proper. 

The important portions of the judgment 


are set out: hereunder:— 


. The Chief Justice:—This is a reference 
made by the Gourt of Small Causes 
Madras, under rule 17 of schedule 1V 
of the Madras City Municipal Act (IV 
of 1919) (hereinafter referred to as the 
Act). The questions of law referred for 





4, (1951) 1 M.L.J. 220°: I.L.R, (1951) Mad, 
907 : 64 L.W, 229 : A,I,R, 1951 Mad, 725, 


This decision, makes the - 
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the decision of this Gourt are the follow- 
ing:— 

(1) whethiee by reason of the issue of two 
notices, Exhibits A-1 and A-2 simul- 
taneously with Exhibit A-3 the Ist men- 
tioned notice is invalid and as a conse= 
quence the levy of tax on escaped assess- 
ment under section 137-B of the City 
Municipal Act is also invalid? ° ' 


(2) Whether section 137-B-of the City 
Municipal Act applies to a case of escape 
of tax on property? i fanns 


(3) Whether the operation of section 
137-Bis confined to cases of complete 
escape of assessment or extends also to 
cases where there has already been an 
assessment, but at a lesser amount than 
what is proper? 


The Bombay Mutual Life Assurance 
Society Limited, which was the appellant 
before the Court below is the owner of the 
premises No. 378, China Bazaar Road,- 
Madras; An amount of Rs. 856-2-0 was 
demanded from the company as the pro- 
perty tax due in respect of the said premi- 
ses for the first half year 1946-47 and was 
duly paid. The: tax was demanded in: 
that sum calculated on an annual valua- 
tion of the property at Rs. 7,644: On . 
28th February, 1947 three notices were 
issued by the -Corporation of Madras 
purporting to be under rule 3 and rule 

3-A of Schedule IV and section 137-B of 
the Act. The notice under rule 3 (Exhi- 
bit A-2) intimated to the appellant that 
the property tax . assessment .books 
would be amenced. by altering the 
annual value of the property, and the 
amount, of the property tax payable 
thereof from the valuation of Rs.7,644 and 
tax of Rs. 856-2-0 to the valuation of 
Rs. 23,380 and tax of Rs. 2,618-8-11 in 
respect of the property in question for 
the first half year 1946-47 and further 
intimated that any objection to the 
amendment would be heard by the Reve- 
nue Officer on 6th March, 1947, The 
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notice under rule 3-A Exhibit A-1] bear- 
ing the same date was to the effect that 
the assessment.on the property had been- 
enhanced by raising. the -annual value’ 
thereof from Rs. 7,644 to Rs. 23 ,380 for 
the first half year > 1946-47 and intimated 
that a petition for revising tke assessment , 
would be considered ifitreached, theMuni- 
cipal Office within thirty days from the - 
date of service of the notice. The third. 
notice Exhibit A-3 also‘of the same date 
purporting to be under: section 137-B E 
the Act was as follows: 


“whereas you are the owner of tthe’ H lig = 
ings ‘and ‘lands shown in ‘the’ ‘schedule 
below(heréin afterreferred to as premisés) ; ; 
whereas under section ` '104 of the Gity’ 
Municipal Act you dre'‘the person liable 
to pay the property tax assessed on ‘the’ 
premises; : At 


vs 
: 


we its 


m 


whereas the premises were assessed ` ‘for 
property” tax for the half year ending’ 
30th ` ‘September, i946; on an annial! 
value of Rs‘ 7,644 and on such asad, 
asumof Rs. 856-2- Q'was Spaiä ;' 


whereas the annual value of the premises 
which shall be deemed to. be the gross. 
annual rent at which they 1 may reasona- 
bly. be expected to let from month. to, 
month in the abovementioned half years 
namelythe half year ending 30th -Sep-- 
tember, 1946, was Rs. 23,380 and ‚the. 
property tax payable thereon; was Rs. 

2,818-8-11 and not Rs. $56-2-0 at which 


the premises were assessed; 


Parte DE E 


whereas you have in consequence‘ escap- 
ed assessment in the aforesaid half year 
and you .are liable to pay the amount of 
tax which has escaped assessment, na mely, 
a sum of Rs.~2,618-8-1] ,- 


I, hereby, in exercise of the” powers çons, 
ferred upon the Commissioner by ‘see~" 
tion 137-B of thc Madras City Municipal 
Act and delegated to me under section 
16 thereof give you notice assessing you 
to the tax of Rs.. 2 618- 8- 11 which, has’ 
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escaped assessment and I hereby demand 
payment thereof within fifteen days, from 
the date of service, of this notice. Please 
take notice that if payment is not made: 
within the period abovementioned, 
steps will be taken against you for realisa- 


tion of the aforesaid amount | of 
Rs. 2,618-8-L1. efi. om 
Premises above referred to: No; 378, 


China Bazaar ‘Road, 8th division., 


The - appellant availed ‘ himself of ‘the- 
remedies provided by the- Act. There was 
an ‘appeal to the Taxation ‘Appeals Comi: 
mittee before whom ‘he’ was unsirccess- 
fuland there was a further appeal to the 
Court of Small Causes at Madras which 
was also dismissed. The, appellantt there- , 
after applied. to, that Court to make a 
reference to this Court, under rule 17 of 
schedule IV of the Act and socordiraly 
this reference was made.: ` 


The. second.and third questions call for-a 
construction of section 137-B and argu- 
ments of counsel on both sides were practi- 
cally confined to these two questions, 


Section 137-B runs thus: 


“Notwithstanding anything to the con- 
trary contained in this’ Act or the Rules 
made thereunder if for any ‘reason any 
person: liable to pay- any of the taxes or 
fees leviable within three years from the 
date on which such person should have ` 
been assessed, serve ọn such person a 
notice assessing him to the,taxor fee dve 
and demanding payment thercof within 
fifteen days from the date of such a service 
and the provisions of this Act and the rules 
made thereunder shall, so far as may be, 
apply. as -if.the assessment was made in 


- the half year or year to.which.' the tax or 


fee relates”. 


To! appreciate’ the cont: nitions’ of partics 
as 'Yegards the construction ‘of this section’ 
it is necessary to have a brief survey of 
all the material Provisions rélating ‘to the 
property t tax: which’ are’ “contained: both in 


m 


the Actandin schedule IV to the Act. 
Under section 98 ofthe-Act, : the council 
may levy among other taxes, propérty tax: 
If the cowncil by resolution demands that 
a property tax shall be levied. such tax 
shall be levied as such on all buildings and 
lands within the city save, those’ exempt- 
ed whether under that Actor any other 
law (section 99 (1)). The property 
tax comprises a tax for.general purposes, 
a water and drainage tax and lighting 
tax. These taxes shall be -levied : at. 
such. percentages of the annual value of 
the buildings and lands as may: be fixed 
by the council (section 92(2) ) and for the 
purpose of assessing the property tax, the 
annual value of any building or land shall. 
be determined by the Commissioner 
(section 99 (3) j}. The method cf assess- 
ment of the property tax is sct out.in sec- 
tion 100. The annual value of the lands 
and buildings shall generally be deemed’ 
to be the gross annual rent at which they 
may ‘at the time of assessment reasonably 
be expected to let from month to month 
or from year to year less certain deduc- 
tions. Section 103 declares that the 
property tax shall subject to the’ prior’ 
payment of the land’ revenue due to the 
Government, be a first charge upon the 
buildings and ‘lands and upon the move. 

able property, if any, found within or 


upon such buildings or lands belonging” 


to the person liable to such tax. The pros 


perty ‘tax shall be levied-every half yefr 


and shall excépt as otherwise expressly 

provided in schedule IV be paid by the 
owner of the assessed premises within 
fifteen days after the commencement of 
the half year (section 104). The express 
provision in schedule IV referred to is 
that under which an occupier of a pro- 


perty may be called upon to pay the tax, . 


though he may not. be the owner. Sec» 
tion 106 lays down the relative obligations 
of transferor-and transferee in respect of 
the tax.. Section 109 -eonfers: ‘on the’ Com- 3 
missioner’ power‘ ts: ‘dal: on the owner of 
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any property to -furnish him’ with 
returns of the rent payable for it, the cost 
of erecting the building and other infor- 
mation for:the: purpose. of. assessing. the 
property tax. 1° ot ` 


The proccdure,foór assessment, levy atid 
collection of the propérty tax is laid down 
in schedule IV, part I-A. PartI contains 
provisions cominon to taxes in general. 
The material provisions of part I-A which 
have a bearing on the questions to be deci. 
ded: in this case are ‘the following. ` The 
Commissioner shall enter in the assessment 
books the annual value of all lands and 
buildings and'' the ‘tax: payable: ‘thereon 
(rule 1-0). These books shall be‘comple- 
tely- revised’ by the Commissioner once ini 
every five ycars (1-D), An assessment: once 
made shall continue -in force ‘until it ‘is 
revised and‘ until the revised assessment 
takes effect (1-E) Rule 2 relates to the 
preparation of the assessment books for 
the first-time and to the general revision 
of such books:, The. -aggrieved..parties 
are given the right to: file revision petis, 
tions in respect of the entries in the books. 
so preparcd,or revised. Rules 3. and 3-A 
are very important anq they are in these 
terms. l ie A . 


“3. The Commissioner may after giving: 
notice to’ the parties concerned and 
hearing theit objections if amy, amend ‘the 
property tax assessment books at any time 
between one general révision and. another 
by inserting-therein or removing’ there. 
from any property or by altering the value 
ation oftany property or ‘the amount of 

‘Such amendment shall be deemed 
a ike taken effect on the first day of the 
half year in which it is made: - 


Provided that when the ere a 
made in any half year after the demand | 
notice for that half year has been issued, - 
it shall have efiet, only from the succeed- 
ing half year: 

3-A. In every case.in:. which between 
one © general revision’ and: another - the: 


pi 
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Commissioner assess any property for 
the first time or increases the assessment 
on any property otherwise than in conse- 
quence of.a general enhancement, the 
Commissioner shall intimate by a special 
notice to the owner or occupier of such 
` property that a petition for revising the 
assessment will be considered if it reaches 
the municipal office within thirty days 
from the date of service of such notice in 
the case of Government, a railway admi- 


nistration ora. company and within ates 


days from the said date in other cases.’ 

Rule 4 provides for revision ee to 
reduce the tax on the ground that the 
annual value has decreased since the 
last assessment. Part VI of the same 
schedule contains rules relating to the 
collection of taxes including the property 
tax and itis this provision which is refer- 
red to in section 104 already mentioned. 


The first contention on behalf of the 
appellant which is embodied in question 
2'is that section 137-B will not apply to 
property tax. The argument: is bascd 
entirely on a distinction sought to be made 
between assessment on a person and assess- 
ment ona property. Under the several 
provisions of the Act, the property tax is 


assessed on the property. In contradistinc+- 
tion the profession tax is assessed on the 


person. Though itiscorrect to say thatin 


the last. instance it is the person who is. 


liable to pay the property tax as much as 
any of the other taxes, nevertheless in the 
case of property tax, it is the property 


that is assessed; the person himself never, 


is, So when section 137-B speaks of the 
person having escaped assessment, it can 
only have reference to a tax which can 
be properly described asa tax assessed and 
the words ‘a notice asscssing him 
to tax’ - clearly indicate that the tax 
is one which is assessed on the 
person and this could not’ be 
property tax because it is the property 
that is assessed. So the argument ran. 
Reference was mace to section 99 of the 
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Act which says that the property tax is 
levied on all buildings and lands, to section ` 
100 which provides that every building 
shall be assessed in a particular manner, 
to the expression, ‘the assessed premises’ 
in section 104, and a like expression in ` 
section 106 -(4). In antithesis, our 
attention was drawn to rules 7 and 8 of 
schedule IV which provides that com 
panies and -persons shall be assessed. 
Much reliance was Also placed on the use 
of the word ‘assessed’ in a section 11 (1) 
(b). - It was therefore urged that when 
section 137-B refers to a person having 
escaped assessment and to a person who 


‘should have been assessed and to assessing 


him to the tax, it could not be in respect 
of the property tax,-because under the 
Act-the property tax is assessed and levie 
ed on the property.and not on the person, 


In my opinion, it will be most unsafe to 
draw any inference from the mere use of 
the-words ‘assess’ or ‘assessment’, These 
words do not have one and only one 
meaning and connotation. In taxation 
statutes, the word ‘to assess’ is ‘to impose - 
the tax’ and sometimes is, used as mean- 
ing ‘to fix the amount of tax’. The word 
‘assessment’ in the “Indian Incomé-tax 
Act does not have the same meaning 
Lord Romer in 
Gommissioner of Income-tax v. Khemchand 
Ramilas®, observed: 


“One of the peculiarities of most Income- 
tax Acts is that the word ‘assessment’ is, 
used as meaning sometimes the computa- 
tion of income, sometimes the determi- 
nation of the amount of tax payable and 
sometimes the whole procedure laid 
down in the Act for imposing liability 
upon the taxpayer”. 

In the Income-tax Gommissioners for London 
(Gity) v. Gibbs’, Vicon Sunon, L.Q.;- 
said: : 





(1938) 2 M.1..J.115 : 65 L.A, 236 : LLR. 
(1938) Bom.487 : A.I.R, 1938 P.C. 175. 
6, (1942) A,C, 402: (1942) 1 All ER, 415, 


Íl - THE MADRAS LAW JOURNAL 


“The word ‘assessment’ is used in our 
Income-tax Gode in morc than one sense. 

Sometimes by ‘assessment’ is meant the 
fixing of the sum taken to represent the 
actual profit for the purpose of charging’ 
tax upon it. In another context the 
‘assessment’ may mean the actual sum in 
tax which the tax payer is liable to pay 
on his profits. These two things are of 
course, not the same...... Itis remark- 
able that these two separate meanings 
of the word ‘assessment’ may occasionally 
be found within the bounds of a single sec- 
tion. Lord Macmillan in the same case 
makes the following caustic comment; 


Verbal consistency is the last virtue that 
ean be attributed to a Code which uses so 
vita] a term as ‘asscssment in not less than 
cight differing senses’. 


Tf this be so where qualified persons draft 
the enactment in their own language it is 
idle to expect draftsmen using a foreign 
langnage to be consistent in the usc of the 
word ‘assessment’. We respectfully follow 
the dictum of Lord Wrenbury. 


‘No reliance can be placed upon an as- 
sumption of accuracy in the use of 
language in these Acts (Kensington Income- 
tax Gommissioer v. Aramayo?). 


That the words ‘assessed ° and ‘assessment’ 
have been used in the City Municipal 
Act indiscriminately to import different 
processes in taxation can be demonstrated 
by a few references. 
have the words ‘for the purpose of assess- 
ing the property tax’. Here the ‘assess- 
ing’ evidently means reckoning or calcu- 
lating or fixing, but it is the tax which is 
said to be assessed, vide also section 109 
(1). In the very nextsection namely section 
_ 100 (1) every building is to be ‘assessed’ 
together with its siteand adjacent pre- 
mises. Here apparently it mcans ‘valued’. 
In schedule IV, part I, which contains 
provisions common to taxes in general, 





7., (1916) 1A,C.215:6T,C, 613, . 


Jn section 99 (3) we. - 
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rule 1 provides that the Commissioner 
shall prepare and keep assessment books 
in such form as he thinks.fit showing the 
persons and property liable to taxation, 
Under rule 12 any assessee who is dise 
satisfied with the assessment of any tax 
under this Act other than the property 
tax, the transfer duty and the tax on 
timber may make an application in writ- 
ing to the Commissioner for the revision 
of such assessment. “Here ‘assessment? 
may mean the fixing or levy, but rule 13 
(4) mentions the tax based on the ‘assess- 
ment prevailing’ in the year previous 
to the year in question. A distinction is 
made between tax and assessment and 
there is mention of the tax being based on 
the assessment. In my opinion much 
cannot be made out of the use of the 
words, ‘assessment’ and ‘assess’ in. section 
137-B. It expressly applics to any person 
liable to pay any of the taxes leviable 
under that chapter, i.e., chapter V. 


. Now, certainly one of the taxes which a 
person is liable to pay is the property tax 


on property belonging to him. Though 
the property tax may be calculated on its 
annual value and therefore in one sense 
it may be said that it is assessed on the 
property 7.¢.,itisreckoned on the value of 
the property, there can be no doubt that it 
is the person i.e., the owner (and it may be 
on occasions the occupier as well) who is 
liable to pay the tax when assessed. We 
do not think it very inaccurate to speak 
of the owner of a property being assessed 
to the tax on property belonging to him. 
Rigby, L.J., in dealing with the word 
‘assessed’ with reference to water rate 
remarked: 


“The word ‘‘assessed is reckoned on the 
value. Itis not accurate to say ‘‘ assessed 
on the premises” but it is not very far from 
accurate to say that a water rate is a rate 
assessed upon the lessees in respect of the 
house (Re. Floyd v. Lyons and company)®, 

8. (1897) 1 Ch. 633. 


iè 


Then again ‘except in rule 8 nowhere else 
in’ the Act or in the rules are persons men- 
tioned as being assessed to any lax. The 
word is not used in the provisions relating 
to tax on carriages and enimals ‘but it 
would not be inaccurate ` to say that «a 
person being in possession “of a' taxable 
carriage has bcen assessed to the tax on 
the carriage. : 


In my opinion, there is methine in the 
language, of section 137-B which compels 
us to exclude from the scope ofits applica; 
tion the property tax leviable. under the 
Act. , My answer to question No. 2 is in 
the affirmative. 


The last question remairis, Section 137-B 
was inserted in the Actby section 81 of the 
Madras ‘City „Municipal Aimendinént 
Act X of 1956: This’ Act also . made 
important changes’ in the provisions con- 
tained ïn schedule IV. To’: ýnderstand 
the scope of the new section it is necessary 
to acquaint ourselves with thé scheme of 
assessment in respect of the property tax 
beforé the amending’ Act Before the 
amendment, ' part I of schedule IV con- 
tained the rules relating to the assessment 
of the property tax. Rule 1 corresponded 
to the present rule 1-A, rules 1-D' ang 
1-Earencw. - Rules3,4, Sand 6 in Sche- 
dule IV as they stood: before the amond- 
ment ran as follows: Pe 

“g; The Commissioner shall-amend the 
property tax registers by altering, adding 
OF. deleting. items as circumstances may 


Nequire or. a at 


` 


4. In-every case- in which any - building 
or land is assessed for the first-time, the 
Commissioner shall give the owner or 
occupier special notice of the assessment. 


5, «In every case in which the assessment 
on any building or land. is increased, 
otherwise than in consequence of the 
enhancement by tlie council of the rate 
at which the property tax is leviablce, the 
Commissioner shall .givessthe. owner . or 
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occupier special notice stating the amount 
of the increase and the reasons therefor. 


aif +4 3 
6. When, the Ġommissioner -makes an 
amendment under rule 3 it shall be 
deemed to have taken eff: .ct from the eatli- 
est, date in the current yeat in which the 
circumstances justifying | the amendment 
existed.; no instalment of the property 
tax at the revised rate shall however, be 
payable until fifteen days after the service 
or sending of the notice required by rule 
4or rule 5. i 


Itis important to noté*that while rule 6 
before the amendment-provided that’ an 
amendment shall be deemed to have taken 
effect on the first day of the, half year in 
which it is made a proviso is added 
that when the amendment is: made. in 
any half year after the demand notice for 
that half year has been issued, it shall have 
effect’ only from the sucoccding half year. 


e 


In the sister Act relating to the Munici- 
palitics in the mofussil,: namely, the 
Madras District Municipalities Act whick 


_contains similar provisions regarding pro- 


perty tax, originally the rule relating to 
the. effect of an amendment of the valua- 
tion of a property ran thus: 


a 


“Rule 15:—When the chairman has 
amended.the assessment books of his own 
motion otherwise than in the course of'a 
general revision......the amendment 
shall'be deemed to have effct from the 
earliest date on which the circumstances 
justifying. the “amendment cxisted in the 


-year to which the orders have reference”, 


Rule & conferred the power on the chair- 
man to amcnd atany time the assessment 
therein or removing 
therefrom any property or by altering 
the amount of tax. In the Municipal 
Gouncil of Kumbakonam v. The South Indian 
Railway Gompany Limited.?, the legal impli- 








9. (1929) 57 M.L.J: 251: LL.R. 52 Mad. 
792 : 30 LW: 271): AsT.R. 1929 Mad. 849 (2). 
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cations of miles 8 and 15 of schedule IV, 


teas 


Game up or consideration, “In that case - 


the Municipal Council of Kumbakonam 
assessed thé South Indian Railway ‘for the’ 
year 1921-22 to’ ` property tax on’ certain 
footing. A demand notice fora’ ‘ cettain 
amount was sent on 31st July,: 1921: with 
a foot note that' the demand was provi: 
sional and subject’ to revision under’ pro- 
viso (a) to séction 82 ( 2) of the Act; This 
proviso did’ ‘not’ relate’ to’ atiy power’ of 
revision. ‘Such ‘power ‘was contained 
in rule’ § of: schedule IV. In February, 
1923 the chairman’ amended: the tax and 
sent a communication’ to the railway 
company ‘informing’ them' of the altered 
assessment‘arid also stating that the new 
assessment would: take effect: ftom Ist 
April, 1921. "The question was whéther 
the' amencment made in 1923 could ‘be 
made" s6''as''to operaté “from Ist A ril; 

1931-! Ramesan ‘and Jackson, JJ., held 
that thére was nothing in‘the Act ‘to, 
prevent `’ ‘ah amendnient in 1923 ofan 
assessriient ‘made: in- 1921." The year te: 
which’ the orders had reference: (rule’ 15) 
was held'to' be thé year 1921, the date of 
the original demajid, But they held: that' 
because: of ‘section: 345'an amendment 
made more than - thiee-‘ years after: 
the year for which it was intended to have 
effect was ‘useless, and as the rules and the: 
Act stood the amendinent öf ari asséss-' 
nient ‘could ‘be made at'any timé within 
three years so as to Operate retrospectively.: 
` Ië was urged: before the: learned Judges 
that inconvenicnce may ‘result by such a 
constriction’ ias they adopted of uc 15, 

but ‘they: said; Aaa i 


“In ‘the’ face of ‘the’ section ‘and ‘the tules 
the `” inconvenience cannot preverit ‘the 
operation of ‘the Act and the rules made, 
thereunder. ' Hee 

This decision 5 was, given | ‘on “Teik ‘April, 
1929. In 1930 the Madras District Munici-. 
palities Act, was amended by. Madras 
Act X of 1930. There was a radical alteran, 
tion in. ‘the rule. ‘relating to the amend. 
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mènt-of;thẹ - assessment, Rules. 6 to 12 
were , substituted, for the original. rules, 
Rule § 8 (2) runs thus; p 


“The executive authority may amend ae 
assessment - books ‘at any. tirne between 
one . general revision and.anotker by 
inserting therein or removing therefrom 
any property 'or by altering. the valuation 
of any property: or ‚the amount of tax. 
Such amendment shall be deemed to have 
taken effect.on the . first- day of e halt 
year in which it is made: 


Provided: that "when the PEREA is 
made ‘in any'half year after the: demand 
notice’ for that half year has been-issued, 
it shall have effect only from the succeed- 
ing há if year.” f 


The. tegli of the alteta tion hes been prac- 
tically to abrogate the decision in Municipal 
Gouncil of. -‘Kumbakonam `v South Indian 
Railway : Gompany, . Limited®, Apparently 
it was thought that the result held te 
follow from the old rule.15 by. the learned’ 
Judges of this Court: would lead to hard- 
ship and. inconvenience and therefore :a 
newrule was substituted which considera- 
bly > restricted the TS TOROS ENE) effect of 
me amendment, 


Six years later the City’ Municipal Act 
was amended. Rule 3 of schedule IV: 
after the amendment is in pari materia 
with rule $ (2) of schedule IV of the Dis- 
trict “Municipalities Act. . As the rulcs’ 
stand both in ithe District Municipalities 
Act and in the City Municipal Act; no 
amendment-'of- assessment’ books by the 
alteration of the valuation will have effect 
except in respect of the half year in which: 
it was made and even this result-would be - 
excluded if a demand had been made 
for that half year., Now it must not. be 
overlooked that section 137-A was inserted 
and rule 3. was introduced in schedule IV 
of the Act, According to well-established. 








| (1929),.57 M.L.J:251: LR. 52 Mad, 
792 ; 30 L.W,,271: AdsR.1929'Mad, 849 (2), . 


80 


canons öf statutory construction, both sec- 
tion 137-B and rule 3 ought tobe so read 
as not to make one of ‘the provisions 
nugatory. Itis not permissible to ascribe 
to the Legisldture an: intention on the 
one hand to.restrict the ‘retrospective: 
operation of an alteration of valuation by 
rule 3 to the half year in which the amend-. 
ment is made and'at the same time to- 
attribute to it an intention to give retros-. 
péctive effect to such an alteration extend- 
ing to three years, It may be said that 
rule 3 deals with both adding to and 
removing from the assessment books and 
altering the valuation either by increase 
or by decrease. This may be so, but 
from the point of view of the tax payer,. 
it isonly when there isan increase in valua- 
tion that a retrospective operation causes 
hardship. ‘To begin with, therefore, sec~ 
tion 137-B should notbe read so as to overe 
ride rule:3; There is also another aspect 
of thé circumstance i.¢., the insertion of 
both section 137-B and rule 3 by. the 
enactment. If! + under section: 137-B 
there’ can be. an amendment which 
becomes ‘effective from: three years: 
past why is it necessary.to provide in rule 
3 that the amendment shall be deemed 
to take effect.on the. first day of the half 
year in which it is made. The larger 
power would obviously include the much 
lesser power. 


Let us look at, the language of yection 
137-B. Is there anything in. it which 
enables the ‘Corporation to. obtain. any 
relief when a property has. been under- 
asséssed by. imposing an additional assess- 
ment at any time-within ‘three years from. 
the date on which such person may be, 
said to have been under assessed, We think 
not.: The scction only provides that if 
any person liable to pay any tax, leviable - 
untler that chapter has escaped assessmént 
in any half year or year; the Commissioner- 
may serve on such person a notice assessing 
him to. the 'tax due and demanding pay- 
ment thereof, “There i is no mention there 
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of increase of tax already assessed: , A 
person: should: have been liable : to :pay a 
tax and that person should have escaped 
being assessed to that tax,< Then the 
Corporation can within. three years from 
the date on which the person should have 
been assessed, assess him to that tax which 
he .was liable to pay, but which was not 
levied on him. In this case the appellant 
was no doubt liable, to pay the property 
tax in respect of the building owned by 
it. But it has not escaped assessment of 
So, there can be no question 
of the Corporation assessing the appellant 
to that tax: ; On the plain meaning ofthe 
words of the section, it does not appear to 
contemplate the case of an, escape by the 
tax payer, from what may be considered 
subsequently as the proper assessment of 
any tax, - The section would obviously 
apply to a case where a. person was liable 
to pay the profession tax for a.particular 
half year -but the tax was not imposed on 
and collected from:him. It world also 
apply.to a case where a person .has escap- ' 
ed liability. It may possibly apply to the 
case of the property tax as well. -It, may. 
be said that, ifa person was the owner ofa 
building within the area of the Munici- 
pality, in a particular half year, but the. 
property tax in respect of that building 
had not been levied on and collected 
from him, he has escaped assessment of the 
property tax in respect of it.. , But in.the- 
case of a building the annual value - 
of which -is found entered. in the 
assessment --books the postition, is 
entirely different. An assessment once, 
made shall continue in force, until it is, 
revised and until the revised assessment 
takes place; 3 SO says rule I-E of ‘schedule 
IV. The only provision which fixes. the 
time from which a revised assessmen t takes 
effect, when the revision is not, general, 
is ‘rule ‘3 and under that rulé the amend. 
ment will take effect only from the firstday- 
of the half year in which jt is made and 
if a demand has been made it would have 
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effect only from.the succeeding lialf year: 
Till an enhancenient of-valudtion is made 
and it duly takes eff:ct from a particular 
time, it cannot be said that a person has 
been under-assessed in respect of the 
property when a tax has been levied on 
him calculated on the, assessment found 
in the assessment books and which must 
be deemed. to continue in force until 
revised ‘assessment ‘takes effect. It should 
not be overlooked ‘that section'137-B by 
itself docs not give the power to the cor- 
poration to amend the valvatiom of the 
property for the purpose of imposing the 
property tax to which he was liable but 
which he has escaped from paying. 
procedure under rules 3 -and 2-A is not 
resorted to’ then the, entries in the assess- 
ment books will coritinue to be in forcé 
and the property tax will have to be calcu- 
lated only on the valuation contained in 
the books.’ If'a person } has paid’ that 
amount of tax, then one fails to sce how he 
has escaped assessment even partially, 
assuming that the section applies to the 
case of a partial escape. ` Even in thé'case 
of profession’ tax though: a person who 
was liable ‘to’ that tax’ ‘but has escaped 
from paying he may under’ section ‘137-B 
be compelled to pay it, yetifhe has already. 


paid the tax/on a particular -scale . as, 


demanded by the .council:during a half- 
year, he cannot under section 137-B be. 
made liable to pay an.. enhanced tax on; 
ahigher scale for the same half year., This 
is, because the person has. not escaped. 
assessment to seca tax. 


it ‘ ve 


It is not difficult ‘to sapla Giy section: 
137-B made liable to.pay an-enhanced 


tax on a higher scale for the same‘helf: 


year. This is because the person has not 
escaped assessment of the profession tax. 


' It is not difficult to explain why section 
137-B was introduced into the Act: It 
was evidently. to get over the difficulty 
pointed out in the decision in’ Prince: of 
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Arcot .v. Gorporation of. Madras, In that 
case the learned judges held that under 
the provisions of the City Municipal Act 
and the rules made thereunder profession 
tax becomes ‘due’ by a person liable to 
pay it only after he has been assessed toa 
particular amount by the - Commissioner. 
Such, assessment must be made in each 
respective half year, and hence, profession 
tax for any half year prior to the current 
half year cannot be levicd unless it 
had been assessed in that half year. Now 
under section 137-B such assessment 
though it had not been made in that half 
year can be made and levied subsequently 
within a period of three years from the date 
ori whick the person should have been 
assessed, In Saraweswara Rao v. Uma- 
mahesivara Rao* Wadsworth, J, observes 
as follows with reference to this section: 


“Ttseems to us.that this provision was 
obviously intended to make the machinery 
for the, levy of the. tax applicable to a re- 
trospective assessment and to. meet any 
possible objection which might be. raised 
owing to the delay in making the assess- 
ment. The whole of section 137-B was 

apparently drafted to meet the situation 
created by the decision in Prince of Arcot.v. 
Gorporation of, Madras? , 


7 ¢ 
Applying it to Ge tie of property tax 
if there has been. a delay iù the.assessment 
of the property tax'in any year then-the 
Corporation ‘can even after the lapse of the 
year proceed to'make the assessment. 


The general principle is well’ settled’ in 
Dillon’ ‘on ‘Corporations: Volume’ IV; at 
page” 2440. thus : 7 


i “The Pens aay tiles restricted 
or controlled: by constitutional provisions 
authorise a municipality to levy and collect 
retrospective taxes,- :upon property 
which was subject to taxation in past 





10. 30 L.W. 261.: (1929) 57 M.L.J. 536; 
I.L.R. 52 Mad. 866: A.I.R. 1930 Mad.: 200. ,, 

li. (1940) 2 M.L.J. 841: LL.R 1941 Mad. 
383 : 52 L.W, 765 : A,I.R, 1941 Mad. 1ks: 
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years, but which- has: escaped’ taxation 
through ‘omission “from the- assessment 
roll or otherwise. ` ee BA As 
The Legislature has also authority tote» 
value ‘and’ re-assess the ‘property which 
im/preceding years has been grossly under- 
valued; a gross under-valuation of pro- 
perty is within the principle applicable 
to an entire omission ‘of p? voperty”’. 
The remarks i in the note to this statement 
have a direct bearing on ‘the present case, 
A statute which au thorises the assessment 
of property omitted in previoys years does 
not authorise increase in the va luation of 
property which was assessed i in, previous. 
years, Thus where the plaintiff's credits 
were; assessed. and tax paid thereon, an 
assessor, cannot in a, subsequent year im- 
ose an additional assessment upon, the 
credits for the past year on the ground 
that. during a previous year an assess- 
mient thereon may be ‘imposed under the 
statute. Wnder-valuation of taxable pro- 
perty through mere error does not autho- 
Tise - re«assessment if taxes have” ‘been 
levied and paid. co! ENE 4 
Section’ 137-B speaks of ‘escaped assess- 
ment, , Escape” «when used with reference 


to td liability imports the idea of the existence’ 


of the liability. You cannot escape front 


a thing unless the thing exists. . Now ifthe. 


property. tax: calculated. on thie valuation 
in forceina patticularhalf year is demand- 
ed and paid, it cannot-be. said that there 
has been an escape.from.a higher assess- 
ment, because for „that higher assess- 
mnt the power under section 137-B can-. 
not be exercised, For alteri ing the valua- 


tion, the Corporation, must go to the: 


provisions of rules 3:arid 3-A, schedule V. 
Those ' rules: clearly - fix ‘the limit òf 
retrospective operation. `The: 
words of section 137-B : imal oY wg 


« Notwithstanding anya: ‘to . the 

goutrary.contained in this Act on the rules 
made thereunder”’do not themsélves help 
the . Gøiporațion in ‘the ’ circiithstances, 
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I find: 'that this view was also taken -by 
Horwill ‘J:, in'C.G.C:: ' Appeal’ No. P of 
1949, 5.6 a T 


My: answer to the güestion is that the 
operation of section 137-B is confined ‘to 
casés, of complete” escape of assessment and 
does notextend to. cases where ‘there has 
already’ been an assessment but at a 
lesscr amount ‘than wh at ‘is proper. , 


Viswanatha, Sastri, jail have. had the 
advantage. of reading, the judgment ofmy- 
lord., and I am,in respectful, agreement 
with him. In view of the. importance, of 
the question debated, T add a few words 
ofmyown. The crucial question is what, 
is the meaning of the words ‘escaped 
in section, 137-B (of the 
Madras City Municipal .. Council 
Act. This section. was aaia in 
order :to get, over. athe... decision, 
of this Court i in Prince of Arcot v. Gorporas, 
tion of ’ Madras} invalid ating retrospective 
assessments to. profession — tax,, But it 
does notextend to property tax, . "Section 
137-B is comprehensive and applies to, 
‘any of the taxes. or, fees leviable. under, 
this Chapter’, which are. ‘enumerated i in, 
section 98 ‘property , tax’ heading the list, 


Itis argued tor thé rate-payer that, äccor-’ 
ding ‘to the: scheme ‘of the'Act, property. 
tax is levied only off lands-and ‘buildings’ 
not on ‘persons ’ and therefore séction-and’ 
‘'137-B does not apply” tó the levy of pro-' 
petty tax.’ ‘Reference’ is madelto sections- 
99, 100,102, 104 ‘arid’ 106 (4)' and’ rules t, 
3-A and 4 of-thé Taxation Rules/in which- 
tax isnot ‘assessed on persons’ but only on 
lands and buildings within the City.’ I 
am unable to accept this contention. ..The 
expression‘assessment’used in the Incomes, 
tax:Act has been: variously interpreted as 
having reference to the subject: of. taxa-, 
tion, the ground of liahility, the computa- 
tion of income, the levy of tax.and indeed. - 
the whole, „procedure. | laid down, iny the 


2. : (1929757 M.L:J.536: I.L:R:52 Mad. 866: 
30 EW 261 : A.I,R. 1930 Mad., 200, ,, 


ye? 


Inconie-tax -Act-for imposing liability en’ 


the: tax payer. The -meaning depends 
on the context-in which .the expression 
occurs, -Similarly the word ‘assessment, 


as used in the enacting part of the City, 


Municipal Act and the Rules framed there- 
under, varies in its: connotation according 
to the context as explained by my lord. 
It is, in my opinion, erroneous to proceed 
on any theory that property tax is levied. 
on ‘lands and buildings only and not on 
persons. and thereby : seek ta exclude the 
operation ‘of section 137-B on that basis.. 
It is the owner and in some cases the 
previous owner and in others the occupier, 
that is liable to pay the ‘property tax’ 
under the Act. This is inasense a tax 
on persons’ thou gh itis based on the annu- 
al value of the property and is further 
secured by a statutory charge on the pro- 
perty in order to avoid loss x revenue 
to the Corporation. . 
The further question is whether there can. 
be a retrospective assessment of property. 
tax under section 137-B unhampered by 
the limitations imposed by rule 3 part I-A. 
of schedule IV of the Act. Dr. John for 
the Corporation lays stress on the.c opening 
words of section 137- B which runs as 
follows? © 

“Notwithstanding anything contained, 
tó the contrary in this Act cr the -rules 
made thereunder, if for any reason, any. 
persori liable to pay any: ‘ofthe taxes” 
or fees leviable under this Act has escaped 
assessment in any half yar or year etc.. 


He also relies on decisions interpre ting sec- 
tion 34 of the Income-tax Act as justifying, 
the back assessment that has been sought 
to be made in this case. 


What theni is. the effect of section 137-B of. 


the City Municipal Act? This section 

should not be read. in jacto, but must be 

interpreted and applied with due regard 

to the rules in Fart I-A of schedule IV of 

, the Act. A conflict: between the enact- 

ing part and the rules should be avoided, 
J—10 


~ THE -MADRÀS- LAW -JOURNAL 


55- 
if possible.: Under fules: -1-G: and 1-D 
the Commissionér® is: “required i to: keep 
assessment baoks with the préscribed parti- 
ovlars among “which'“are -inchided“the 
description and name of each item-of land 
or buildizig in the city, itsarinual value'‘and 
the amount oftax payable thereon; ‘Rule 
J-E provides-that an ‘assessmeit - once’ 
made shall -continue in. force until ‘itvis- 
revised: and the revised ‘ assessment takes 
effect. The revision contemplatéd is ob* 
viously in accordance with the’ procedure 
prescribed -by rule-3.> This” rule” allows 
an “amendment. of ‘ the’ property ' tax 
assessment: books -between’- one general 
revision -ard :another: by: altering the 
valuation’ -of: any’ property: ‘or’ -the 
amount of ‘tax. payablebut -provides 
that the amended assessment shall take 
effect . from the first day of the half year, 
if a notice of dematidhad ‘been issued- 
before the amendment. During the 
relevant period there was no! revision of 
assessment ‘under rule 3'in the present. 
case.: ‘This-is not a case ‘where a property. 
liable to tax has not :come. within the 
notice. of the revenue. authorities of the 
Corporation atall.., Nor is ita case where: 
the property, > hag. been inadvertently 
omitted from the assessment books. Nor 
is ita case where the’ amount of tax. ‘has, 
by inadvertence, been entered at a lower 
figure in the assessment ‘books, ; Nor i is it. 
a case, ‘ofa new, building emerging into. 
existence and not caught within the net of 
taxation for a year or two, In such cases 
section 137-B might apply and a retros- 
pective assessment to property tax accord- 
ing tó the terms of that section might be 
permissible. Butitis not, in my opinion, 
a legitimate construction of section 137-B 
to hold that it Allows: a retrospective 


f enhancement of property tax for 3 years 


even ~in ‘casés where the‘ tax has been 
levied and collected according to.the rues 

above referred to and in strict conformity 
therewith, merely because the revenue 
authority of the Corporation, three years 
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after. the tax:had, been levied and collected 
according , tọ the -rules-above referred to. 
andi in Strict: -conformity - -therewith,. is. of, 
‘a hald. haye been entered at a higher 
figure in itsown assessment books during 
the previous period: ‘The assessee in this 
case has not -eluced the notice of the’ 

_Tevenue authority. He was caughtin the 
net of taxation. He was assessed to pro- 
perty:tax and assessed to the full amount. 
statu tory rules inforcerat the time. . Three 
years thereafter, the revenue, authority , 
happens to-entertain the opinion that the 
anpval value might have. been. fixed at.a. 
higher value., than that entered in the- 
assessment books: ofthe previous period. 
Can, it, be said, _that. in such:a case the 
assessee, has. _ ‘escaped assessment” ‘during: 
the previous period within the meaning of 
section 137-B?. :[:think not. ‘There can be: 
an ‘escape’ only from an: existing burden. 
or liability impased.by law. -There was 
no, sueh_ burdencor- liability. or. Tr 
of assessment in-this.casez;3 z,- 


Then’ by* section 55 of the Madias City 
ji Muniéipal - (Amendment) ' “Act,” 1961 

(LVI of L96t), thé ‘wordsfor has been 
` assessed in any hálf yar or year at a rate 
lower thaí the rate at- “which he is assess- 
able; or, in thé- casé'of property tax; has 
not beer duly assessed in any half -yzar òr 
year; consequent.on the bailding’’ or land 
eéncerned having escaped proper determi- 
nation ofits annual value, ' been ` intro- 
duced? >> > en E s 


The amendment of this power to. the Com- 


missioner is to assess notonly i inthecasesof ` 


complete escape ‘but alse. of partial 
escapè’ and. rectify, ths defect. . i 

There is another decision by. Justice K.. 
. Srinivasan in Smt. Nafisa Rakaren Begum 


v. The Gorporation of Madrast 3-34, in which, 


it was-ruled that . relevant notices under. 





13-14, (1965) 2 M.L.J. 157: 78 


L.W. 
269 A.I.R. 1965'Mad. 515." * E 
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Part I -A of schedule IV: should. be issued: 
and complied with, then ‘and. then. only. 
the Commissionercan. invoke the powers 
under section 137-B for the realisation of. 


_the tax. 


But with great respect to this decision; itis 

submitted that careful `- consideration 
should be given to construction òf secticn 
137-B of the Act. The section starts’ with 
these words, ‘notwithstanding ‘anything 
_ tothe-contrary contained inthis Actor the 
Rules-made thereunder’. It nevér says 
subject to. The difference between “fnot 
withstanding: to the contrary’? and. 
“subject to” should: be noted.’ We ‘can. 
read the section now as‘notwithétanding 
rule 3 Part 1-A of schedule IV to the con- 


‘trary contained in this Act or the Rules 
‘ thereunder. 


Therefore, there is no 
necessity for complying with rules’ under 
part I-A of schedule IV to invake powers 
under section 137-B. ; 
Therefore, to sum up" thé discussion’ supra, 
the following pointi are to fou borne” in 
rind, ` 

i Beforé the insertion of Section 137- B, 
theruling'in Prinaé af Arcot v. _ Corporation of 
Madias*®, was good law. ` 

(2) Thereafter only in cases of complete 


‘escape, section 137-B is applicable ie., 


with retrospective effect by virtue of the 
Division Bench ` decision in The Bombay 
Life Assurance Gorporation’ Ltd., by its Agents 
S.A. Rangaswami @ Brosh ers v. Gorporation” 
of Madras. 16 ` 


(3) Section 137-B will be applicable not. 
only to cases of comp. lete escape but also’ to > 
cases of partial’ escape ` 7 

- (4) Section 137-B may be brought into. 
pley even without resorting to rule. 3 ot 
part Í ( (a) of Schedule EV if proper ‘cons.’ 
truction of the sectionis made. 





“15s (1929) 57 .M.LJ. 536:: I. L.R. 52 Mad. - 
966; ALR. 1930 Mad., 200; `, 
16. (1951) 1 MLL-J. 220: LER. (1981) Mad. 


~ 907: 64 L.W. 229: A.LR. 1951 Mad. 725: 
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SUPERIOR COUNCIL OF THE 
JUDICIARY i 


By 
DR. JosrpH Munatrur, Barrister -at-Law. 


Of late the name Superior Cauncil of the 
Judiciary has become familiar to the read- 
ing public in India, mainly because an 
institution under that name has been re- 
commended for adoption in “* Some Sug- 
gestions for Constitutional reform” widely 
circulated during the past few months. 
Though the paternity of these suggestions 
is still a matter of opinion, it is generally 
believed they had the blessings of the elite 
in the ruling party. 


The Superior Gouncil of the Judiciary en- 
visaged in the suggestions’ consists of the 
President of the Republic as Chairman, 
the Minister of Law and Justice as well as 


the Chief Justice of the Supreme Courtas . 


Vice-Chairmen, two other judges of the 
Supreme Court, two Chief Justices of 
High Courts, four persons nominated by 
the President and four persons elected 
by Parliament. The Council is to be en- 
trusted with all administrative matters 
relating to the judiciary. The Council or its 
Committee formed for the purpose will be 
given authority to interpret the’ Consti- 
tution and all other Jaws as also to deter- 
mine the constitutional validity of any 
legislation. As the decision made by the 
Council or its Committée shall “be final 
and binding on all Courts”, the jurisdic- 
tion in such matters which now vests in 
the superior Courts will be ‘automatically 
taken away”. Further the Superior Goun- 
cilor its Committee appointed for the pur- 
pose will be empowered to review the con- 
duct of the Judges of the Supreme Gourt 
and the High Courts and may recommend 
to the President removal or even dismissal 
of any of the Judges. It may act upon 
complaints reccived, against the Judges or 


ji 
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` “may make inquiriês on its own initiative. 


. The Council or its Committee will ‘ensure 
the discipline of these Judges, their nde- 
pendence and the administration of the 

‘Courts’! The President of the Republic 

as Chairman of the Superior Council of 
the Judiciary will have power to punish 
for contempt of himself. If may also be 
mentioned that the President contemplat- 
ed in the suggestions will be clected directly 
by the ‘tens of millions of voters’ in India 
and will enjoy all the powers exercised by 
the President of the United States of 
America and all those exercised now by the 
Union Cabinet in India. “The President 
may, however, consult the Coutcil of 
Ministers (who are responsible to them) 
in such matters and in such manner as 
he may deem fit”. 


From the large number of articles quoted 
from the Constitution of France, it may be 
assumed that the inspiration for the pro- 
ponents of the suggestions was in the main, 
from that Constitvtion. It is, however, 
strange that the quotations are from the 
Constitvtion of the Fourth Republic under 
which the President was not much more 
than a figurehead 1-a. The President un- 
der the Fifth Republic is vested with much 
greater powers, though it is hard to say 
that the De Gaulle Constitution envisages 
a purely presidential system of Govern- 
ment. Article 20 of the Constitution of 
the Fifth Republic states : “ The Govern- 
ment is responsible to Parliament. ” 


Maurice Duverger, an eminent legal scho- 
lar of France has written that the 1958 
Constitution has ‘‘provided a novel com- 
bination of quasi-presidential and tradi- 
tional Parliamentary Government.* 
——<$<$<$<—<—<$—$ $< 
1. ‘This is quoted in the Suggestions from Article 
84 of the Constitution of the Fourth French 


Republic. ` : 

l-a. See Mawrice Duverger, The French Political 
System (Chicago, 1958), pp. 40-41. _ 

2. Inar Article in Le Monde, 26th November, 
1969, quoted in Dorothy Pickles, The Government 
and Politics of France, (1972), page 29. 


s 
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Pompidou himself has stated: Our Consti- 
.tution is half way between, a properly pre- 
sidential, regime: and a -properly parlia-~ 
mentary regime. The balance between 
the twa... has the advantage- ‘of mak- 
ing our political system capable of firm- 
ness, stability and at the .same time of 
fiexibility,3: 


Dorothy Pickles, an astute observer of the 
French political scene in recerit years has 
also ` ‘stated that the Constitution” of the 
Fifth Republic‘ provides for a democratic 
“and .Parliamentary system of Govern- 
t .The Prime Minister-appoints 
‘aud dismisses his colleagues and is respori- 
sible to ‘Parliament (in practice to: the 
National Assembly only.’)’’4. 


It would therefore be unfair to blame the 
de Gaulle Constitution for having sup- 
posedly inspired ‘the proponerits of thé pro- 
posal for setting up a presidential regime 
‘in India®, which, as-‘far as exercise of 
‘powers: is-concerned, will have a perfect 
‘combination of the powers of the U.S. 
President with those of the Union ‘Cabinet. 
It may also be recalled in this connection 
that’ these proponents indulge ina profu- 
‘sion of excerpts not trom the Constitution 
‘of the’ Fifth’ Republic, but:from that of 
the ‘Fourth Republic. We are, however, 

more concerned with ‘the Supéti ior Coun- 
cil of the Judiciary ir in this- re note than 





3, Press ‘Conference ‘of 2nd July, 1970, quoted 
in Dorothy Pickles, The Government and Politics of 
France (1972), page 30. 

“4, Dorothy Pickles, The Fifth French Republic, 
‘page 29. + 

5, Seethe Comments of Shri. Achutha Menon 

in his Article “Constitutional. Amendment: How 
‘and’ Why Pin Kalakaumudi; 26th January, 1976, 
pages 4-7. . 
The-main criticism of. the. de Gaulle Constitution 
generally .critered. ON two. € of its features,-(i) the 
emergency. “provision - ain ‘Anticlé, 16 -which -gàve 
wide p powers tô the President” during’ a period | of 
Crisis and. (Gi)}-theenumeration, of legislative powers 
vested in ‘Parliament Jeaving many subjects fo" the 
rule-making « «power. “of ‘the ‘Government, -which 
meant not ‘the, President, but ‘thie Cabinet reson 
sible to Parliament,” 
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with the; presidential -fornr: of -Govern- 


ment envisaged in the suggestions::.:.3 af 
It sf 
The Constitution of the Fourth 


»Republic provided forthe establishment 
of a Superior Council of the Judiciary 
entrusted with the task, among others. 
of making binding recommendations 
to the President of the Republic’ ih 
-regard to the eppointment of judges. 
It -was intended “to safeguard. judicial 
independence.”® Under the Consti- 
tution of the Fifth Republic, the Svperior 
Council of the Judiciary was retained ,but 
with its membership changed and. its 
powersrestricted in some respects, especi- 
ally in regard to the preparation of annual 
promotion lists’, The Superior Council 
now consists of eleven, members, with the 
President of the Republic as its ex-officio 
Chairman and the.Ministér of Justice. its 
Vice-Chairman, ‘It has also among its 
memberstwo Judgesand Advocate-General 
of the cour de cassation (Supreme Court), 
three Judges from other Courts, a mem- 
ber of the conseild’ Etat (Council of State) 
and, two members of the, general public. 
Though these members are formally ap- 
pointed by the President of the’ Republic, 
he must select the five Judges and the adq- 
vocate-general from a list of twelve persons 
submitted to him by the Supreme Court 
and the member of the Council of State 
must be chosen from a, list of, three sub- 
mitted by the Gouncil. The, Superior 
Councili(and not the Minister of Justice) 
is entrusted with the task of presenting 
nominations for appointment cf Judges. of 
the Supreme Court and Presidents (Chief 
Justices) of the Courts of. Appeal. ‘It: is 
also required to give its opinion,. -under 





6. Peter Herzog and Martha Weser, Civil Pro- 
cedure in France (1967), page 52. - . 

7. A Promotion Commission (Commissioned, 
Advancement) was established in-1958 with a view 
to reducing political influence in the promotion « 
all Judges + (Magistrates), 


Ey! 
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Conditions to be determined by an organic 
law, on proposals of the Minister of justice 
relative to the nomination of otherJudges. 
The Superior Council under the fifth Re- 
public, as under the Fourth, exercises cer- 
„tain disciplinary powers over judicial offi- 
cers. > Both, these Constitutions guarantee 
judicial independence, by stating that 
Judges are irremovable. This has been 
interpreted to mean that they cannot even 
be transferred, without their consent, to a 
similar or higher position than the one 
they are holding. They may, however, 
be transferred temporarily by the President 
of the Court of Appeal to adifferent Court 
in cases ofurgentneed ; such transfer may 
be for two.months-only but it may be ex- 
tended to four months with the consent 
of the Minister of Justice. In disciplinary 
procecdings against Judges the Minister 
of Justice, acts as the complaining party 
and neither he nor the President ot the Re- 
public may bé present when such proceed- 
ings are conducted before the Superior 
Gouncil which will on such occasions, be 
presided over by the President of the 
Supreme Court. .The Judge against 
whom complaint has been made as well 
as his counsel will be entitled to examine 
the complete dossier (filc) of the case. Fur- 
ther, the Judge will be entitled to be heard, 
In case the. Superior Council finds the 
Judge guilty, it may decree any .of, the 
disciplinary sanctions.such as' censure, 
transfer, downgrading, retirement, and 
dismissal with or without pension rights. 
Disciplinary: proceedings against Judges 
are; however, very rare 8, 


Under the Constitution of the Italian Re- 
public adopted in 1947, the judiciary 
(magistrature) constitutes “‘an order which 
is autonomous ‘and- independent of any 
other power8-a. In Italy the First Presi- 
dent and the Advocate-General of the 
Court: of Gassation. (Supreme Court) are 





B Peter. Herzog- and ae Weer o% cite, 
page 131.2" 
“g-a,” Ttalian Constitution, article 104, 


.of the’ Magistrature, 
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ex-officio members of the Superior Council 
two-thirds of the 
other members are elected for a period of 
four. years by ordinary magistrates (that is 
judicial officers)from among themembers of 
the various categories of the magistrature 
and one-third, also for a four-year period, 
by Parliament in joint-session --from 
University professors of law and lawyers 
with fifteen years of practice. -During 
their tenure of office, they may not be 
members of professional bodies or of 
Parliament or regional’ counsel. Under 
Article 105 of the Constitution, 

in accordance with the provisions of the 
judicial organisation appointments, assign- 
ments and transfers, promotions and 
disciplinary measures agaiast’ magistrates 
are the responsibility of the Superior 
Council of the magistrature. 


Somalia, now called Somali Democratic 
Republic®, appears to have adopted the 
institution from Italy. In Somalia the 
Superior Council of the Judiciary consisted 
of the President of the Supreme Court, 
the Attornery-Gencral, the members of 
the Supreme Court and three other mem- 
bers who were to be elected {or a period 
of three years by the National Assembly 
from among the deputies or practising 
lawyers. The Council was to exercise 
supervision through the President 
of the Supreme Court over the function- 
irg ‘of the Courts as well as over 
the members of the judiciary and auxi- 
liary personnel. It also exercised super- 
vision over competitive examinations in 
respéct of the members of the judiciary; 
it conducted disciplinary proceeđings 
against members of the judiciary and auxi- 
liary personnel and made binding recom- 
mendations on the penalties to be 
imposed.. Perhaps its most significant task 





9. For further details, See- Haji. N.A; Noor 
Muhammed, The Legal System of the Somali Demo- 
cratic Republic (Virginia, 1972), 
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was to advise the Minister of Justice re- 
garding administrative matters concern- 
ing members of the judiciary. Its recom- 
mendations were binding in regard to 
appointments, transfers, promotions and 
termination of appointments. 


An institution of this kind is not unknown 
in common law countries. Under the 
Nigeria (Constitution) Order in Council, 
1960, Nigeria adopted an institution 
known as Judicial Service Commission. 
All the Judges of the Federal Supreme 
Court with the exception of the Chief Jus- 
tice 1° were to be appointed on the ad- 
vice of the Federal Judicial Service Com- 
mission which consisted of the Federal 
Chief Justice, the regional Chief Justices 
anct the.Chief Justice of Lagos, the Chair- 
man of the Federal Public Service Commis- 
sion and a present or past superior Court 
Judge in some part of the Commonwealth, 
appointed by theGovernor-General on the 
advice of the Prime Minister.There were 
similar judicial service commissions in 
the régions with the regional Chief Justice 
as Chairman, and a Judge of the regional 
High Court designated by the regional 
Governor acting on the advice of the Pre- 
micr, a present’ or past Superior Gourt 
Judge in some part of the Commonwealth, 

appointed by the Governor on the ad- 
vice of the regional Premier and the 
Chairman of the regional Public Service 
Commission as members. The Commis- 
sion of zheNorthernRegion had the Grand 
Kadi also included in its membership. 
About ihe establishment of these commis- 
sions, a commentator has written : 


The niotivation for setting up these bodies 


was not only to'wrest app.intments ‘of . 


Judges from the hands of the Executive 





10. The Federal Chief Justice and the Chief 
Justice of Lagos were to be appointed by the 
Governor-General ‘on the advice of the Prime 
Minister. Similarly regional Chief Justice were 
appointed by the regional Governors on the advice 
of the regional Premiers, 
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butalso one believes, to leave appoints 
ments of Judges in the hands of their 
peerst1, 

Wt ’ 


It may be observed that in none of the 


-countries we have mentioned in relation 


to the existence of a higher judiciaryCoun- 
cil is provision made for judicial review of 
legislation by the Council. The Council 
in all these instances is intended to en- 
sure the independence of the judiciary by 
entrusting it with the task of recommend- 
ing persons for judicial appointments as 
well as vesting in it powers to take disci- 
plinary proceedings against refractory 
Judges. If powers of appointment and 
promotion of Judges of Superior Courts are 
taken away from the executive branch of 
the Government and entrusted to their 
own peers,it is bound tocreate in the mem- 
bers of the judiciary a sense of indepen- 
dence and a reasonable degree of inhibi- 
tion of any possible incentive to toe the - 
executive line. 


The fact that the sieo Council of the 
judiciary inother countries is not asked 
te review parliamentary legislation: is no 
reason why such a task should not be 
contemplated for the council in India, in 
addition to its work of making binding re- 
commendations for judicial appointments 
and decreeing disciplinary’ sanctions 
against Judges. Whether the Council 
could be entrusted with judicial review will 
depend; in the main, on its composition, 
If it consists of legislators they are being 
asked to be Judges in their own cause as 
they were party to the adoption of the law 
which is under scrutiny. If it is to be 
manned by the nominees of the executive, - 
they are likely to be biassed in favour of 
the piece of legislation, especially in a par- 
liamentary regime, as these tne executive 
andthe virtual legislator,are not different. 


"14. Abiola. Ojo, “ Judicial Administration in 
Nigeria ” Punjab ice, Law Review (1972 & 
73), page 30, ; 





1} 


In France, the Constitution of 1958 provi- 
ded for a Constitutional Council, modelled 
on the virtually ineffective Constitutional 
Committee of the 1946 Constitution, but 


greatly modified. ‘Ihe Council consist-. 
ing of all ex-presidents of the Republicand- 


nine members of whom three are appoint- 
ed by the President of the Republic and 


three each by the President of the two’ 


Houses of the Legislature, is entrustedwith 
a variety of duties, some of an advisory 
character, as for instance, when it is con- 
sulted if the President of the Republic 
contemplates: assumption of emergency 
powers: It also supervises the regularity 
of electicns of the President of the Re- 
public and members of Parliament. It 
controls the constitutionality of legislative 
acts, as it is empowered ‘to declare un-con- 
Stitutional newly enac.ed organic laws#® 
and rules nf procedure adopted by either 
House of the Legislature. ‘Thésc are ‘to be 
submitted to the scrutiny of the Council 
before their promulgation or before they 
are put into operation, Ordinary laws 
as well as international agreements may 
be referred to it by the President of the 
Republic, by the Prime“Minister or by the 
Presidents of the two houses of Parliament 
before their promulgation or ratification. 
If declared unconstitutional a statute may 
not be promulgated, a treaty may-not be 
ratified and a rule of procedure may not 
be put into operation. Normally the 
Council hands down a decision within a 
month, but in cases of urgency, it is re- 
quired to give a decision within eight days, 
The Council does not deal with a statut 
once it has been promulgated.. 


Italy, like the Federal Republic of Ger- 
many, has 4 Constitutional Court, consist- 


ing of fifteen distinguished personages; all ` 


of them are practising lawyers of long ex- 
perience, experienced Judges or professors 





12. Laws which deal with the organisation of 
the Government and which require a qualified 
majority; see Article 46 of the Constitution of 1958. 
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oflaw.13 The Court is the ultimate inter- 
preter ofthe Constitution and isempowered 
to ceclare both national and regional laws 
unconstitutional??, Perhaps it is much 
more interesting to look at a Constitutio- 
nal Court which functions close by in terms 


‘ of geography, and may perhaps provide us 


with a model for emulation. The Consti- 
tition of Sri Lanka adopted in 1972 has 
provided for a Constitutional Court con- 
sisting of five members tobe appointed 
by the President of the Republic. When 
any question as to the constitutional vali- 
dity of a provision in a Bill introduced in 
Parliament is referred to the Constitu- 
tional. Court foritsdecision by the Speaker 
or when he is unable, by- the Deputy 
Speaker of.the National State Assembly, 
three members chosen according to the 
rules of the Court, will determine the 
ma.ter, The Attorney General, the 
leader in the Assembly of a recognised 
political party or a sufficient number of 
members of the Assembly as would consti- 
tute_a quorum of the Assembly bya writ- 
ten'notice signed by them may request the 
Speaker to make such a reference to the 
Constitutional Court. The Speaker 
himself and if, he is unable, the Deputy 
Speaker may on his own initiative, refer 
the question to the Court: The Court 
itself on being moved by any citizen may 
advise the Speaker that there is a question 
of constitutional validity in a Bill, so that 
he mayreferit tothe Court for itsdecision. 


- The Courtis required to give its reasoned 


decision within two weeks of the reference, 
But when a Bill is considered by the 
Cabinet of Ministers to be urgent in the 


‘national interest the Court is expected to 


hand down its decision within twenty- 
four hours of the assembling of the Court. 
A dissenticnt member of the Court may 
eee 


13. Peter Herzog and Martha Weser, op, cit. 
pages 118-119, ne 
14. For some details, see Henry, J Abraham, 


301-302. 


The Judicial Process (Third Edition, 1975), pages 
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state his reasons for his dissent and these, 


will also be forwarded along with the deci- 
sion of the majority. The Attorney 
General is entitled to be heard on all 
matters before the Constitutional Court. 
The Court may in its discretion grant a 
hearing to any person before dealing 
with the question referred toit. It may 
not, however, permit a member of the 
Natior.al State Assembly to appear before 
it as an advocate or proctor. It may 
surnmon: and. hear witnesscs ‘and 
order the production of any document or 
other thing.- If the Constitutional Court 


advises the Speaker that the Bill referred 


to it or a provision in the Bill is inconsist- 
ent with the Constitution or if it enter- 
tains a doubt about its consistency with 
the Constitution the Bill will not pass into 
lawexcept with the special majority requi- 
red for amending the- Constitution +5. 
“No institution administering justice, and 
likewise no other institution, person or 


authority shall have the power or jurisdic- ` 


tion to inquire into, pronounce upon cr 
in any manne! callin question a decision 
of the Constitutional Court.” 16 


It seems there is much to be said in favour 
of judicial review whatever be its form, 


e~ 
X% 


15. Constitution of Sri Lanka, Article 55° ay 


16, Jbid, Article 54 (4). ie te 
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before the promulgation of a statute, for. 
not conducting reguiar adversary pro- 
ceedings when deciding the constitutional 
validity of a piecc of legislation and also. 
for handing down a single opinion by the 
Court which may be taken to be ‘unani- 
mous, if dissenting views, if any; are not 
made known to the public. Perhaps this 
is not the occasion to dwell upon ` these. 
points. Pah Carthy GSAT oe 


Whether a Superior, Council of the 
Judiciary is here established or not and 
whether, when established it is entrusted 
with the task of jucicial review of legisla- 
tion or not, it is essential, if maintenance 
of judicial independence in the Indian 
contcxt is desired, that the powers. of 
appointment, _ transfer, promotion etc, 
of the members of the higher judiciary,, 
if not of the entire judiciary, are left in 
the hands of an independent and impar- 
tial body of persons, preferably their..own 
peers, to the total exclusion of the exc- 
cutive whose concepts.of right and merit 
may he basically _ politically-oriented. 
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PURCHASE BY COMPANY OF 
SHARES OF OTHER COMPANIES : 
SCOPE OF SECTION 372 (2): 

MEANING OF “SUBSCRIBED 
CAPITAL.” eee aac 


By 
‘x, f z 
O. V. NARAHARI RAO, M.A., B.L., A.G.S. 


Section 372 of the Companies Act puts 
some restrictions ` on the “investing” 
company before it invests its moneys in 
acquiring the shares of any other body 
corporate. which has been called by the 
Company Law Board as the investe” 
company. 
on certain percentages of the “subscri- 
bed capital”. of the investing company 
as well as the “investee” company, and 
both the categories of restrictions have 
to be honoured by the investing com- 
pany. - On the question of the computa- 
tion of the “subscribed capital” for this 
purpose, there seems to be.a want of 
proper: understanding. 


To understand the position in a_true 
perspective, the relevant sub-sections (1) 
and (2) of section 372 must be -before 
us. They read: 


“372..(1) A company (hereafter ‘in 
this section and section’ 373 referred to 
as the investing company) shall not be 
entitled to subscribe for, or purchase 
(whether by itself, or by any individual 
or association of individuals in trust for 
it or for its benefit or on its account) 
the. shares of any other body corporate 
except to the extent and except in ac- 
cordance with the restrictions and condi- 
tions specified -in this section. 


(2) The Board of Directors of the 
investing company shall be entitled to 
invest in any .shares of any other body 
corporate upto ten per cent. of the subs- 
scribed capital. of such ome body cor- 
porate :- 


Provided that ‘the as of the 
investments so made by the Board in 
all other bodies corporate shall not 2x- 
ceed thirty per-cent of the . subscribed 
capital of “the investing company: 


jo ° 


The restrictions are based - 


fession and even lawyers, 


Provided further that the aggregate of 
the investments made in all other bodies 
corporate in- the same group shall not 
exceed twenty per cent of the subscribed 
capital of the ivepdng: company.” 


And by a communication, No. 48 (50), 
C. L. IV of 1961, dated 12th February, 
1962, the Company Law Board has 
given a number of clarifications about 
section 372 for the guidance of all con- 
cerned. But it is sufficient here to quote 
only the following clarification : 

C. L.. B’s. clarification, . 

“For purposes of calculating the pre- 
scribed limit of 20 per cent. or 30 per 
cent: of the: subscribed capital of the 
investing company, the actual cost of 
the investments. (and not the nominal 
value of the shares to be purchased or 
subscribed) is to be taken into account; 
the limit of: 10 per cent. of the subscri- 
bed capital of the “‘investee” company is, 
however, to be computed on the basis 


` of the full nominal value of the shares 


of that company proposed to be pur- 
chased or- subscribed.” . 


The scope of the above clarification 
too appears to be not well comprehend- 
ed by some members of the audit pro- 
because of 
their- failure to note the basic and more 
comprehensive meaning of “subscribed 


-capital”. 


Let us take a concrete case for illus- 
tration. The investing company A has 
a subscribed capital of Rs. 200 lakhs. 
So, according to sub-section (2), it can 
invest in the aggregate for shares in 
other bodies of the same group upto 
20 per cent. of Rs. 200 lakhs Les, Rs. 40 
lakhs, or upto 30 per cent. ie, Rs. 60 
lakhs in the aggregate in other “bodies 
corporate including the bodies corporate 


‘in the same group. 


According to the first para of the 
Company Law  Board’s clarification 
(supra) if the investee company, say 
“X belongs to the same group as A, iben 


-the investment by A in company X 


should not exceed Rs. 40 lakhs when 
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computed with reference to A's subscri- 
bed capital. According to the words 
within brackets in the above clarifica- 


tion of the Company Law Board, this . 


Rs. 40 lakhs should be the actual cost 
of the investment including the premium, 
if any, payable on the cost of acquiring 
the shares of X company. Suppose the 
nominal value of an equity share of X 
company is Rs, -10 and-its subscribed 
capital (actual or proposed to be subs- 
cribed) is Rs. 600 lakhs. Then, normal- 
_ly for Rs. 40° lakhs, 4,00,000 equity 
shares of company X could be acquired 
by A company. But if a premium of 
Re. 1 per-share has to be paid on every 
Rs. 10. per equity share, then for Rs. 40 
lakhs only 3,63,636 equity shares of 
of Rs. .10 each of company X could be 
acquired by A company. Anyway, for 
our purpose, even in this-first part of the 
clarification of the Company Law Board, 
it is to be noticed that the words “to be” 
“to be purchased or subscribed” are 
significant. They mean without doubt 
that the purchase or subscription is yet 
to be completed or it is only a proposal 
at the moment, without any money hav- 
ing been paid on-the shares. 


Second Patt, - 


The second part of the clarification, 
however, says that when observing the 
restriction with regard to the subscribed 
capital of the “investee” company X, it is 
` not the actual cost of sale by X com- 
pany at Rs. 11 per equity share of face 
value of Rs. 10 that is to be taken into 
account but only the nominal value of 
Rs. 10 per share at which the company 
A will purchase the shares of X com- 
pany. Here again we find the words 
“Proposed to be purchased or subscrib- 
ed”. instead of merely “purchased or 
subscribed.” It obviously means again 
in the context of section 372 (2) that in 
calculating the 10 per cent. of the “subs- 
cribed capital” of X company, the total 
amount of the proposed subscribed vapi- 
tal of company X has to be taken into 
account, not necessarily what has al- 
ready been standing in the books of X 
company as subscribed capital. 


There is a difference between the first 
and second parts of the clarification 
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(supra), but that difference relates only 
as to whether the actual cost or the 
nominal cost of the acquisition has to - 
be taken into account. But it has been 
clearly stated in both the parts that the 
“subscribed capital” of the investee com- 
pany will include what is proposed to be 
subscribed as capital“of the investee 
company. 


Even this clarification by the Company 
Law Board does not- appear to have 
been properly understood or appreciated 
in the manner explained above. i 


-Take a concrete case of company B, 
as an ińvestee company (hereinafter -re- 
ferred to as the instant case). If its 
subscribed -capital (proposed)-is Rs. 300 
lakhs, then company A (supra) could 
invest, that is, -purchase . or subscribe, 
upto Rs. 30 lakhs (nominal value) of the 
shares-of company B, but it cannot-in- 
vest upto Rs. 40 lakhs or Rs. 60 lakhs 
‘on the basis of the 20 per cent. and 30 
per cent. of its own already subscribed . 
capital (actual) as we have seen supra. 
Company B is a new company whose 
issued and subscribed. capital of Rs. 300 
lakhs has been sanctioned by the Con- 
troller of Capital Issues and the Govern- 
ment of India also has sanctioned the 
“scheme of finance”, which included this ' 
Rs. 300 lakhs as issued and subscribed 
capital, before the- company was given 
an industrial licence for its project. A 
foreign collaboration has also been ap- 
proved by the government afi this agree- 
ment provides for the participation 
(subscription) by the foreign collaborator 
to the extent of Rs. 75 lakhs in the 
Jssued and Subscribed Capital of com- 
pany B. The promoters, their friends 
and associates have agreed to subscribe 
for Rs. 60 lakhs and for the balance of 
the Issued Capital viz, Rs. 165 lakhs, 
company B has made agreements with 
financial institutions and banks and 
others for underwriting this entire 
amount. The arrangement as above has 
been approved by the government, the 
Controller of Capital Issues and the 
financial institutions too, some of which, 
in addition to underwriting the shares 
have also agreed to lend some term 
loans for the company for implementa- 


Tj “THE MADRAS TAW JOURNAL - 63 


tion of its project. Rs. 300 fakhs is to 
be the issued capital and it is the same 
for the proposed subscribed capital. 


Among the promoters, company A is 
one and it has agreed to subscribe for 
the shares of B company only for Rs. 20 
lakhs, though it could subscribe upto 
Rs, 30 lakhs (see supra). The other 
promoters will be (as agreed) subscrib- 
ing for Rs. 40 lakhs, so that the aggre- 
gate of all the Promoters’ subscriptions 
would be Rs. 60 lakhs. : 


Promoters begin. 


Company B starts its collection of 
. Share subscriptions from the promoters. 
Company A starts first to subscribe. 
Obviously there is no subscribed capi- 
tal already existing in company B when 
company A makes its application for 
subscribing for B company’s shares. 


Therefore, if sub-section (2) of section 372 | 


is strictly followed, company A cannot 
calculate on the basis of a zero subscribed 
capital of company B. Only if the 
clarification of the Company Law Board 
(2nd part) is followed, A could make any 
investment at all at the moment in com- 
pany B. Accordingly it applies for 
Rs. 20 lakhs worth of shares with an 
accompanying payment of 25% (or Rs. 5 
lakhs) as application money. The ques- 
tion is whether company A has exceeded 
the limit set in section 372 (2) even 
technically, according “to an opinion 
seriously put forward 


Or suppose, company A does not 
begin, but other promoters make their 
subscriptions. If the other promoters 
too are other bodies corporate C, D, 
E and F each of which has agreed to 


subscribe (or invest) for Rs. 10 lakhs in . 


the shares of company B, so that A, C, 
D, E and F would in the aggregate con- 
tribute for Rs. 60 lakhs as agreed, then 
none of the 5 bodies corporate can make 
any beginning of their investments at all 
before any other, as there would be no 
existing “subscribed capital” (actual) of 
company B on which the 10 per cent. has 
to be reckoned. When C, D, E and F 
subscribe (in the first instance) for Rs. 10 
Jakhs in B’s “Subscribed Capital”, each 


of them would have exceeded the 10 per 
cent, limit because there would have 
been no “subscribed capital” at all. How 
are the promoters’ obligations to be ful- 
filled and how is B to collect these pro- 
mised shares from the Promoters? The 
more comprehensive definition of “subs- 
cribed capital” andļor the clarification of 
the Company Law. Board is tħe only re- 
course to help all concerned ta get out of 
the dilemma or difficulty. 

Suppose instead of all the Promoters 
being bodies corporate there are some in- 
dividuals also among them. Suppose in- 
dividuals have promised Rs. 15 lakhs in 
the aggregate. Company A has agreed 
for Rs. 20 lakhs, Company C for Rs. 10 
lakhs, company D, E and F each- for 
Rs. 5 lakhs. Assuming that all the indivi- 
duals have, subscribed, the subscribed 
capital of B would then be Rs. 15 lakhs. 
10% of it would be Rs. 1.5 lakhs. So, 
at that stage, none of the companies 
A, C, D and E could subscribe for more 
than Rs. 1.5 lakhs each if “subscribed 
capital” meant only the actual subscribed 
capital and not also capital proposed to 
be subscribed. 

If A, C, D, E and F each subscribed 
for Rs. 1.5 lakhs (all at the same time) 
then there would be a total of Rs, 22.5 
lakhs (Rs. 15 lakhs Rs, 7.5 lakhs). 
Thereafter each of them could again 
subscribe for further Rs. 75,000 all at 
the same time again so that each raises 
its subscription to Rs. 2.25 lakhs. In 
this or like manner, only by stages could 
they contribute more and more towards 
the promised subscription. Is this what 
section 372 (2) means? That is where 
the clarification will come in to serve the 
need. 

Subscription incomplete. 

Supposing that the individuals and 
bodies corporate (excepting company A 
for Rs. 20 lakhs) have completed their 
subscription for Rs. 40 lakhs. Even at 
that stage company A could subscribe 
for 10% of Rs. 40 lakhs i.e., Rs. 4 lakhs 
but not for Rs. 20 lakhs, if “subscribed 
capital” meant only actual subscribed 
capital. Assuming also that the foreign 
collaborators have also subscribed for 
the promised Rs. 75 lakhs (in the instant 
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case) and paid at least the application 
money, therefor, before A subscribes, only 


Rs, 115 lakhs (40 + 75) would have been ` 


subscribed and A could then sabscribe 
for 10° per cent. of Rs. 115 lakhs or 
Rs, 11.50 lakhs, but not upto Rs. 20 
lakhs. After it has subscribed this first 
instalment of Rs, 11.50 lakhs the aggre- 
gate would be a subscribed capital of 
Rs. 126.5 lokhs. Then A could again 
raise its subscription to 12.65 lakhs from 
Rs, 11.50 lakhs. The limit “has been 
reached and there A should stop. It 
will yet have to subscribe for Rs. 7.5 
lakhs, which it cannot do unless the 
public subscription also opens and at 


least Rs. 200 lakhs have been collected ~ 


in the aggregate as actual subscribed 
capital. 


But it is always the practice to statc 
in the Prospectus to be issued before the 
public issue is made that the promoters 
have already subscribed andlor what the 
foreign collaborators have subscribed 
andlor what is ‘reserved for any one 
and what is left of the proposed issued 
capital which is offered for public subs- 
cription. How could the Prospectus 
come out in the instant case if com- 
pany A‘as one of the promoters is allow- 
ed to subsctibe for only Rs. 12.75 lakhs 
and the balance of its intended subscrip- 
tion of Rs. 7.5 lakhs could not be subs- 
cribed at all before the public 
opens, all because of the reason that the 
actual subscribed capital as distinct from 
proposed or agreed to be subscribed 
capital is to be regarded as the basis of 
calculation for computing the 10% 
subscribed capital of the investee com- 


pany ? 
Financial Institutions’ conditions, 


Another interesting feature of the ins- 
tant case may also be noted. The Indus- 
trial Development Bank of India, Indus- 
trial Finance Corporation of India, Life 
Insurance Corporation of 
such other financial institutions which 
made agreements with company B for 
the underwriting of its shares in the pub- 
lic issue also incorporated a clause in 
their agreements to the following or like 
effect: “B shall raise in a manner satis- 
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factory to the Industrial Development 
Bank of India, a total equity capital 
of Rs. 300 lakhs of which the promoters, 
their friends and associates shall subs- 
cribe a minimum amount of Rs. 60 lakhs 
and the foreign collaborators shall subs-. 
cribe for shares to the extent of Rs. 75 
lakhs. Except as the Industria] Develop- 
ment Bank of India may agree, the share 
capital of Rs. 135 lakhsfo be subscribed 
by the Indian promoters and the col- 
laborators—as stated above—shaill be 
subscribed for and paid-up in full before 
any shares are offered to the public and 
the loan from Industrial Development 
Bank of India becomes effective.” 


If the words “subscribed capital” of 
company B meant only what has actual- ~ 
ly been subscribed by the company’s 
promoters their friends and associates 
and the foreign collaborator, then A at 
best could only subscribe, as we have 
seen supra for 10 per cent. of Rs. 115 
lakhs before the public issue is opened. 
That is, with that subscription by A the 
aggregate subscribed capital of B would 
then be only Rs. 126.5 lakhs. At that 
stage A could subscribe upto Rs. 12.65 
lakhs instead of Rs. 20 lakhs. How is - 
B then to honour its obligation to the 
Industrial Development Bank of India 
and other financial institutions that A - 
would have subscribed for the intended 
Rs. 20 lakhs, leaving alone the question 


‘of paying in full for those shares before 


the public issue ? 


It seems to me that when the financial 
institutions insisted upon a provision in 
the _underwriting agreement about the 
promoters fully subscribing for the shares 
of B for what they had proposed to 
subscribe, they were well aware of the 
full meaning of “subscribed capital” 
andjor the clarification of the Company 
Law Board dated -12th February, 1962 
that by subscribing on the basis of the 
proposed or ultimate subscribed’ capital 
of B, the investing companies would not 
be doing so in excess of the limit pres- 
cribed in section 372 (2). They were 
well aware that the promoter companies 
could well make their conttibution to 
the subscribed capital at any one time 
as cach wants to do or has agreed before 
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the public issue on the basis that the 
proposed subscribed capital of B would 
be Rs. 300 lakhs ultimately. The reserva- 
tion made for allotment to collaborators 
is also to be included in the’ subscribed 
capital. i or 
Plain meaning. 7 
If we give a plain meaning to the 
words “proposed to be purchased or 
subscribed” in the Company Law: Board’s 
clarification, -these words mean that out 
of the proposed issued (subscribed). capi- 
tal the total amount that has been agreed 
to be subscribed under the underwriting 
agreements or consent letters of the finan- 
cial institutions etc., is also included in 
the “subscribed capital” for purposes of 
section 372. In the instant case, such 
proposed subscribed capital is Rs, 300 
lakhs, } 


It is to be noted that the Government 
must have well visualised the eventualities 
and so issued the clarification referred to, 
giving special meaning for “subscribed 
capital”, not in a general way, but for the 
practical purposes of séction 372 (2) and 
especially for the benefit of new com- 
panies which are “investee” companies. 


Let us have a look at the clarification 
again. The words used:‘are “to be pur- 
chased or subscribed” and “proposed to 
be purchased or subscribed”. They 
denote something to be completed in the 
future by payment of ‘a part of. the 
subscription. . If the words quoted are 
to mean any shares “purchased already” 
the words “or subscribed” are unneces- 
sary. . ' 
~ It is also argued that the word ‘or’ in 
“to be purchased or subscribed” or “pro- 
posed to be purchased or subscribed” 
has a conjunctive sense. If that were 
so, the order of the words should have 
been different, say, “subscribed or pur- 
chased”, meaning thereby that mere subs- 
cribing is not sufficient but actual pur- 
chase should have been made, that is at 
least application money should have been 
paid. But the words “purchased or 
subscribed” have been deliberately used 
in contrast to the natural order “subs- 
cribe for, or purchase” as it has been 
used in sub-section (Í) of section 372 


itself (see infra). By such use it is meant 
that for the purposes of section 372: (2) 
the Company Law Board considered 
that, even though there might have been 
no purchase completed, it is enough if at 
least there was a proposal for the subs- 


cription. The underwriting agreements 


by the financial institutions and banks 
are binding on them and such proposals 
to subscribe are sufficient to make 
the amount concerned to be included in 
the “subscribed capital” for purposes ‘of 
section 372 (2). The promoters’ pro- 
posals to subscribe is also for similar 
reasons to be included in-the “subscrib- 
ed capital”. The collaborator’s proposal 
to subscribe is also to be included in the 
eea capital or proposed subscribed 
chase.” 


If that wese not the meaning, the 
clarification would have used the words 
“shares purchased” and nothing more, in- 
keeping with the heading of section 372 
“purchase by companies of shares, etc., 
of other companies”, and not used the 
phrase “shares to be purchased or subs- 
cribed.” As already indicated, the word 
“or” in “purchased or subscribed” has 
no conjunctive meaning which is also to 
be gathered from sub-section (1)—-quoted 
supra. It says, “A company.......... 
shall not be ‘entitled to subscribe for, or 
purchase the shares, etc.” A comma 
separates “subscribe for” from “pur- 
chase.” f a 


Not only the leading financial institu- 
tions have construed and followed the 
clarification in .the manner indicated 
above, a learned . commentator of the 
Companies Act, Mr. A. Ramaiya, has also 
stated similarly in his book “A Guide to 
the Companies Act”, 7th Edition p. 57 
as follows: “Out of the issued capital, 
the total’ amount actually subscribed or 
agreed to be subscribed is known as the 
subscribed capital.” This author too 
Should have taken his authority: from 
standard works andlor the Company 
Law Board’s clarification of 12th Febru- 
ary, 1962. He has stated it as a general 


“proposition, not even-in the context of 


section 372 (2); -see infra for more 


authorities similarly. _ 
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Support is also derived from -sub-sec- 
tion (3) in section 372 itself. .It reads: 
“In computing at any time the percent- 
ages specified in sub-section (2) and the 
provisos thereto, the aggregate of the 
investments made by the investing com- 
pany in other body or bodies corporate 
upto that time shall be taken 
into account.” It will be noted that 
this, (including the words “upto - that 
time”) refers only to the investing com- 
pany and not the investee company. It 
seems to have been realised by Parlia- 
ment that it is possible to take into ac- 
count merely the investments: already 
made only in the case of the investing 
company but not in the case of the 
investee company, which may be a new 
company just starting its collection: of 
share capital. It is implied in sub- 
section (3) that only the 20 per cent. and 
30 per cent. limits have to be applied 
or observed by the investing companies 
concerning their own ‘subscribed capital 
upto the time when the proposal is made 
to invest in the investee company. There 
is no date upto which time only the 
subscribed capital of the investée com- 
pany is to be reckoned. -- But, as) how- 
ever, the main part of sub-section (2) 
will have to be observed regarding ihe 
10 per cent. limit, the clarification be- 
came necessary to say that in the com- 
putation of this percentage the proposed 
subscribed capital of the investee com- 
pany could be taken into account. 
Hence the words “purchased or subscrib- 
ed” have been used. If that were not 
so, as we have seen a deadlock would 
be created and new companies cannot 
at all collect their shares as proposed 
and as approved by the Governinent, the 
Controller of Capital Issues andlor the 
financial institutions. It is also to be 
observed that in the second part of the 
clarification the word “proposed” is 
used as distinct from the word “to 
be (purchased or subscribed)” which 
latter denote mere futurity. There -is 
therefore greater emphasis on the word 
“proposal” in the - second part of the 
clarification. ee 

However, it will be seen from: the 
clarification of the Company Law Board 
of 12th February, 1962 that in computing 


[1976 


the 20 per cent. or 30 per cent. limits 
of its subscribed capital, it is also stated 
that the value of the “shares to be 
purchased or subscribed” has to be taken 
into account. For example if company 
P has already a subscribed capital of 
Rs. 500 lakhs at the time of its proposed 
investment of say Rs. 30 lakhs in com- 
pany Q (investee company), then sub-sec- 
tion (3) will apply and therefore P has 
to reckon the 20% or 30% on its al- 
ready subscribed capital of Rs. 500 lakhs. 
But in the case of application of the 
10% limit, since sub-section (3) is not 
applicable, if Q is a new company its 
subscribed . capital. (as proposed) should 
be ‘at least Rs. 300 lakhs so that the 
investment of Rs. 30 lakhs could be 
made in its shares by P company. If Q 
is not a new company and has already 
some subscribed capital, say Rs. 200 Jakhs . 
and it proposes to increase its subscribed 
capital by another Rs. 100 lakhs, then, 


‘since sub-section’ (3) regarding “subs- 


cription upto that time” will not apply, 
it is possible for P company to invest 
upto 10 per cent. of the aggregate of the 
actually subscribed and proposed ta be 
subscribed (additional) i.e., 10 per cent. 
of Rs. 300 lahs in company Q, so that 
ultimately P would have invested not 
more than 10% of Q’s subscribed capi- 
tal, provided; however, that thereby the 
limits of 20% and 30% of its own actual 
subscribed capital upto the moment- of 
the investment are not transgressed. 


There are also other authorities which 
leave no doubt that “‘subscribed capital” 
includes not only what has been actual- 
ly subscribed but what has been agreed 
to be taken up or subscribed. See J. C. 
Bahl’s “Secretarial Practice” 10th Edn., 
p. 114, where it is stated “That part of 
the capital which the public agrees to 
take up or subscribe for, is called the 
Subscribed Capital. M. J. Sethna has 
also defined subscribed capital as “That 
part of the issued capital which has been 
taken up or agreed to be taken up by the 
purchasers of. shares of the company”- 
vide “Indian Company Law” 3rd Edn., 
p. 77. Further, in defining “Paid-up 
Capital” also, he says it is “The moneys 
whiçh the company has received from 
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the shareholders in respect of the shares 


purchased or agreed to be. purchased by. © 


them.” ‘These definitions are generally 
true for all cases. Ranking & Spicer’s 
Company Law, .11th Edn.,. by. Perrins -& 
Jeffreys gives a definition of.“‘subscribed 
capital” on p. 105 as follows: “The 
total number of shares which have been 
taken up, or agreed to be taken up, 


whether. actually‘ paid-up or not.” It 
must be noted that this is also stated 
generally and not even in the context of 
investments by companies in shares of 
‘other ‘companies. Thus it is seen that 
there can be no reason for any confu- 
sion at all. 
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WELCOME IN COURT TO THE 
CHIEF JUSTICE. 


Welcoming the Hon’ble the Chief Justice 
on 8th April, 1976, : Mr. S. Govind 
Swaminathan, the Advocate-General 
said :, 


- May it please your Lordships, 


My Lord the Chief Justice, today, I have 
very great pleasure on behalf of the Bar 
to welcome you as our new Chief Justice 
as from today. 38 years ago, you joined 
a gang of Advocates in Chamber No. 4. 
I deliberately call it a gang of Advocates 
because I was one of the gang. Never 
at that time did I, anyway, first of all, 


expect to last more than ten years at the 


Bar, and, certainly, never. did I expect 
to be in this position wher I would be 
welcoming you as the Chief Justice of 
this Honourable High Court. My Lord, 
after civil and criminal practice, which 
your Lordship had, you became the Pub- 
lic Prosecutor and then your Lordship 
was elevated to the Bench—that is the 
phrase we use—in the year 1960. My 
Lord, for the last 15 years—for which I 
think you deserve a medal—you have been 


sitting as a Judge-of this Honourable 


High Court. 


For the last 38 years, we have seen many 
many changes. We have seen the ap- 
proach between the Bench and the Bar 
before Independence and we have seen 
the approach between the Bench and the 
Bar after Independence. Your Lord- 
ship may well remember that in the old 
days when Judges used to go on inspec- 
tion to the Districts, they were forced 
: to go in a coupe, all by themselves, and 
they remained more or less throughout 
their career as a-separate breed altogether 
in a world of their own. We saw them 
in Court and we saw them nowhere else. 
But some of us took up tennis and so 
we saw them in another Court. But 
that was all. Today, I am sorry to say 
that the word ‘approachability’ is a dirty 
word in this High Court. My Lord, we, 
members of the Bar—who are only a 
family here today—occupy a very strange 
profession. All day long and every day, 


we come to this building. Only a very 
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‘legs arguing a case. 
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small percentage of us is actually on their 
Another small ten 
per cent. is waiting for the next case to 
reach. What is the rest doing? The 
rest is .wandering in the corridors or 
staying in the various associations and 
we gossip. We run down Judges. We 
run down senior lawyers and we talk 
about all the various things which have 
happened, which is all right. There is 
nothing wrong in that. But, what is 
wrong and strange today is.what we talk 
about in the Association at 11 O'clock, 
the Judges seem to know at 4 O'clock. 


.Now is that not strange? That is why 


I say that we must do something about 
this. Iam in all seriousness. My Lord, 
we have really gone to the bottom. We 
are at the bottom. This High Court, 
which was once at the top has to get to 
the top again. My Lord, I can frankly 
confess that the greatest amount of blame 
must be thrown on the bar. We cannot 
get away from our responsibility there. 
Otherwise, why is it said today by the 
man in the Teynampet bus that it is very 
simple to get a case admitted. “Only you - 
have to engage X. Very simple thing to 
do. V will do it. Don’t worry. 
There is no difficulty at all”. That is 
“what is said and what is now being writ- - 
ten in letters to Advocates. Is it some- 
thing, My Lord, that we should be proud 
of? We should be absolutely ashamed 
of the way they talk about us, and it. 
ig the man in the Triplicane bus that 
matters. Justice must not only be done, 
but it must seem to be done, and, as 
far as the.man on that bus, or the man 
in the street is concerned, My Lord, the 
respect that he has to the High Court 
today is absolutely nil. My Lord, that 
is why I have not said the usual words 
that you will get ‘full co-operation from 
the Bar’. Those words are utterly meau- 
ingless. What do you mean by ‘full co- 
operation from the Bar’? It is not bow- 
ing to the Court and saying ‘Yes, My 
Lord’ and ‘No, My Lord’, the whole 
time. That is not co-operation. My 
Lord, the co-operation that your Lord- 
ship must get from the Bar is that we 
ourselves must improve our own beha- 
viour, stop public talking about our beha- 
viour towards the Judges and start afresh. 
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When we can do that, then, your Lord- 
ship can say “At least the .Bar is cer- 
tainly trying to help”. Adjournments 
can be got in.Chambers today without 
the other side knowing anything about ‘it. 
All these things have to stop. My Lord, 
may I confess that it-is.our. fault, -my 
fault and nobody else’s? We are all. in 
a family today, all the High Court con- 
sisting of Judges and Advocates, and, un- 


less we pull ourselves and stop ali the © 


loose talk that is going on, there is abso- 
lutely no hope for us. -My Lord, you 
will forgive me on this occasion when we 
should be rejoicing, I am speaking in-this 
frame of mind. I never for one moment 
expected to be here when your Lordship 
becomes the Chief -Justice I'am glad, 
for many reasons, I am here. I am 
glad we have been friends for the: last 
38 years. My Lord, even though we 
have’ been friends for the last 38 years, 
you are now a Judge of the High Court 
and I am an Advocate, and it has to re- 
main like that with a line between us. 


We must not have 
gatherings of Judges and Advocates and, 
if there are to be gatherings, let them be 
open to all the Advocates. These exclu- 
sive gatherings have been the downfall 
of this Court. My Lord, as I said, if 
we can improve on these things from 
this side of the Bar, I think, your Lord- 
ship will get the full co- operation from 
the Bar. May F also mention just two 
other things? The other day, a junior 
member of-the Bar said:..When are we 
going to start addressing the Judges ‘Mr. 
Judge’? T'said “Do it tomorrow”. 


The Hon’ble the Chief oe You start 
it NOW. - . 


Advocate General: He asked me whether 
the Judges would object? I said “Cer- 
tainly not”. He asked “Why dont you 
start”? I said for the last 38.years J 
have been calling my wife by ‘her name. 
Do you suddenly want to change the 
name of my wife? It comes naturally. 
That is the only reason. I have no other 
excuse at all. It may- be a very lame 
excuse. When we prepare our cases and 
when we are thinking on our feet—some 
of us do not even think on our feet— 
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those exclusive. 


when we are in that position—we having 
used the expression for the last 38 years 
or 41 years or whatever it is, we find it 
difficult: to. call our wife by a different 
name. _ That does not mean that if the 
younger junior wants to-éall your Lord- 
ship “Mr. Judge”, he cannot do so. 
What -I told him was“ “Don’t call ‘Mr. 
Judge’ in Court, and ‘My Lord’ iri the 
Chambers, because I know the Bar of 
this Court only too well. Don’t do that.” 


My Lord, one more thing. There used 
to be the. tradition of this High Court 
that when new Judges were sworn in; 
they were sworn in full ‘Court in Court. 
It was not a family affair, and the entire 
Court ‘should be present. You must take 
us into consideration. In those days the 
entire Court was present and the Judges 
were sworn’in Court. I, for my part, 
have always thought that it was an ex- 
cellent thing to do. . My Lord, I do not 
know what your Lordship thinks about 
it: May I commend ‘that to yoúr Lord- 
ship? ` Everybody would ‘like to see. 


The Hon’ble the Chief Justice : We have 
made a start already. 


Advocate-General:- I ‘always ‘ thought 
that it would be- nice to see the Judge 
on the dais for the first time and to hear 
his voice. We like to hear him saying 
“Without affection or illwill”. Ninety. 
percent of us will be discussing it in the 
Associations ‘later on.’ As I told your 
Lordship, we have nothing else to do. 
The profession is like that. We all come 
here to work. But we’wait and, while 
waiting, we are talking.’ There is noth- 
ing wrong in that. I only hope that now 
that P.T.I. have gone and Reuters have 
also gone and Samachar being a bit slow, 
news to the, Judges will not go so quickly 
as- to’ what -transpired in either of the 
Associations or in somebody’s Chambers. 


My Lord, take it from me that we are 


_extremely happy to be here today and I 


only hope that, by the time your Lord- 
ship lays down office, the few of the 
things I mentioned, we must reform from 
this side first. I am not: making any 
bones about it. It'is the Bar that has 
spoilt the Bench and I am not saying 
whether the Bench allowed themselves to 
be spoilt or not. So, My Lord, if you 
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are able to see some improvement in that 
respect, then what I have said on behalf 
of the entire Bar today that you will have 
their full co-operation and you are get- 
ting their co-operation in every way will 
come true. - a RAY 


Replying, the Hon'ble the Chief Justice 
said: i 


Mr. Advocate-General, Brother-Judges, 
Members of the Bar and Friends: k 


I am overwhelmed by the great affection 
you are showing me and the great confi- 
dence reposed in me by the Advocate- 
General, as shown by his frank expres- 
sion of his views this afternoon, though 
not orthodox. My endeavour will be to 
prove worthy of the affection and confi- 
dence he has reposed in me. 


Mr. Advocate-General, your fame in 
making speeches, farewell speeches when 
the Judges retire, is well-known. It is 
said that it is poetic and, if it is poetic, 
you'are entitled to flights of imagination 
and some inaccuracies, are justifiable. 
Mr. Govind Swaminathan, I am calling 
you that way because I literally entered 
` into this building vie your chambers in 
the year of grace 1937. From that time 
onwards, we have been good friends and 
your affection to me, a junior to you, is 
abounding. That explains, I suppose, 
-the few things, which you said, and I 
take it, as a well-wisher and as a senior, 
you expect-me to live up to them. On 
behalf of myself and my. colleagues, I 
assure you and other members of the Bar 
that I will leave no stone unturned to 
give a good account of myself, 


‘Well, you touched upon something, which 


is not very pleasant. . But, certainly, it is 


not wrong to touch upon things, -which 
are not pleasant, for there is no point in 
sweeping the rubbish down the carpet. 
It is better it comes out. If a man in the 
Triplicane bus, or some omnibus, has got 
@ poor opinion about us, that means our 
stock is poor, and without going into 
the question whether we are really bad or 
. not, we better avoid it. The mere fact 
that the people have a poor opinion it- 
self is bad-enough to condemn us and we 
should really take it at that and try to 
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reform ourselves. -It is natural in: the 
history of an institution or the lifetime 
of a man that there are ups and downs 
and perhaps this institution is at-a low 
ebb now and if itis .so,. with. your pro- 
mised co-operation and with your assu- 
rance on behalf of.the Bar,.I can tell you 
that, as a team,-all of us-will try.to do 
our best. z ae E a, i 


4 


Frankly speaking, I had my hesitations _ 
when this job came my way. But then 
you know full well I am a religious man, 
‘Well I said God has. willed this way. 
In Chapter XI of Baghavad Gita, Lord 
Krishna to the hesitant Arjuna said 
“Why are you hesitating? I have already 
slain all your enemies. _ Al that is needed 
is you stand up and ‘fight. He used the 
word “gis S wT gs Hr th” You do it 
for form’s sake, Ihave dóne everything”. 
Well, I have faith in it. That gives me 
courage. Again, in Chapter II, the Lord 
says: “Who are you to worry about the 
future and the results Your job is to 


-do your work and the fruits are with me. 


So do not hesitate”. Well, in complete 
trust in God, I am taking this job.. ` T 


Coming down to. the mundane earth, 
who am I to worry about this. What is 
the High Court and the judiciary? Cer- ` 
tainly, not the Chief Justice. The Con- 
stitution says, it is the Chief Justice and ` 
the Judges of the High Court. The 
judiciary does not in fact. consist only 
of the Chief Justice and the Judges of ' 
the. High Court. It. consists of every 
member of the Bar and the staff. .Every- 
one has something to do with the judi- 
ciary and why should I think that I alone 
am' going to do this job. I had the im- 
mediate assurance of my brothers, the 
lawyers and the staff that they would do 
their best. It is their job as- well. 
When they promised co-operation, I said 
‘no’. It is no co-operation. It is your 
job. So it is not my own responsibility, 
It is the responsibility of everyone of 
you. You know about the festival which 
we had a few days back in Mylapore, 
the pulling of the Ratha of the Lord. 
What does it signify? When you see 
the Ratha, you feel that humanly it is not 
possible to pull it. But, when so many 
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people apply their energy, the Ratha 
moves. That is the significance of the 
Ratha and we are now placed in the same 
position. If all of us could give a hand, 
there would be no difficulty in solving 
our problem and cleansing this High 
Court. 


Mr. Advocate-General, it is indeed coura- 
geous of you to have brought to the 
notice of everyone the difficulty in which 
we are. Now you have talked on be- 
half of the Bar. We have been assured 
of the fullest co-operation of the Bar. 
Everyone of us is very anxious to keep 
aloof and avoid mixing with people un- 
necessarily. In the meantime, may I, 
on behalf of my brother Judges and the 
Court request the Bar to avoid the many 
things which you so plainly and bluntly 
talked about. So far as the work is con- 
cerned, the juniors and the seniors should 
try to prepare their cases well and pre- 
sent their points and help the Court to 
. dispose of the work that is before it: 
There is a very long queue of litigants 
waiting. Well, they are all losing 
patience and losing confidence in us. So 
the bounden duty of the Bar is to prepare 
well. It will help their clients and help 
the Court’ and help the administration 
of justice. 


- Advocate-General. 
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We have the fullest co-operation from 
the Bar. But we come across instances 
where without realising one’s duties and 
responsibilities, rights are insisted upon. 
I am very happy that these instances are 
rare and need not be taken note of. We 


. have found unstinted and unanimous co- 


operation from the Bar. We call upon 
you and we request you as members of 
the Bar to help us, to help your clients 
and to help the administration of justice. 
So far as we are concerned, we assure 
you that you will have the most courteous 
hearing. It is well-known that, if the 
Bar does not prepare well, the Courts 
cannot produce good judgments, 


Well, I am happy we have had a frank 
talk though, of course, in an unusual and 
unorthodox manner. I thank you Mr. 
It is only a man of 
your status that can do a bit of frank 
talking. I thank the members of the 
Bar and everyone that is present here. 
It may be, for a short period, I will be 
occupying this high office, but with the 
grace of God and your blessings and the 
co-operation’ of the Bar, the work which 
I am starting on this auspicious day, Sri 
Rama Navami Day, will be a success. 


{END or Votume (1976) 1 M.L.J. 
(Journat).] 


Ramanvjam, F. . a ae 
Cc. M. Janardhanam v. 
The Deputy Registrar of 
Co -operative Societies, 
ai Madras 
and March, 1976. W.P. No. 3744 of 1975. 


Tamil Nadu Go-operative Societies Act (LUI 
of 1961), section 28—Co-operative Bank— 
Member of the Executive Committee—Obtain- 
ing overdraft from a Bank—Not repaid in 
time—Permission granted for repayment in 
instalments— Whether member afed dis- 
qualification. 


obtained overdraft from another Co- 
operative Bank for one year. This was 
further extended upto zoth August, 1973. 
The member did not repay it on that 
date. The creditor Bank served a 
demand on 3rd October, 1973 and the 
member paid a sum of Rs. 400 on 10th 
October, 1973 and for the balance. he 
requested for repayment in instalments. 
The creditor Bank granted this by 
its letter dated gth November, 1973. 

the question’ whether the member 
suffered a disqualification únder section 
28 of the Tamil Nadu Co-operative 
Societies ' Act, ; 


Held, A default presupposes a demand by 
the creditor and non-compliance of that 
demand by the debtor. On these facts, 
there had been no default for more than 
three months in this case. The default 
commenced on the service of demand, 
by the Bank on grd October, 1973. By 
the Bank’s permission granted on gth 
November, 1973 the earlier default ceased 
though the liability as such continued to 
exist. There was no default in pay- 
ment for a period of three months so 
that it could be said that the member 
suffered the disqualification. 


T. S$. Ramaswamy, for Petitioner. 
S.J. Petition dismissed. 


M—N R O 
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Ramanujan, Je s l 
. The Management of 
Prakash Mills (P.) Ltd. 
u 


The Presiding Officer, 
at Labour Court, Coimbatore 
8th March, 1976. W.P. No. 934 of 1976. 


Industrial Disputes Act (XIV of 1947), 
Section 11-A— Punishment of Workmen by 
Management—Reference to Labour Gourt— 
Scope of enquiry by Labour Gourt. 


Section 11-A of the Industrial Disputes 


: . Act, is wide enough to make the Labeur 
A member of the executive committee - 


Court to interfere with any order of 
punishment imposed by the Management 
on the ground that it is too severe, even 
if'it is not motivated or vindictive. The 
section does not say that the Labour Court 
can interfere with the order of punishment 
only in cases where the order passed by the 
Management is an act of. victimisation. 
It is true that the Labour Court must 
give reasons for the interference with the 
order of penalty imposed by the Manage- 
ment. Section 11-A gives the power to 
the Labour Court to set aside the order of . 
discharge or dismissal and direct reinstate- 
ment of the workmen or to award a lesser 
punishment on such terms and condi- 
‘tions as it may think fit if it was satisfied 
that the order of discharge was not justi- 
fied on the material. 


King & Patridge, for Petitioner. 


S.J. 


Petition dismissed. 


[END or Vo.tume (1976) 1 M.L.J.(Nores 
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IN THE HIGH COURT ỌF JUDICA- 
TURE AT MADRAS. | | 


ot 


PRESENT :—T. Ramaprasada ‘Rao: and 
3. Ratnavel Pandian, FF. ` 

Ponnuswamy Nadar ` Appellant* 
De l 
Nèrayinan Nadar isa Respondent. 


(A) Benami-—Burden of proof—Tests of. 


The burden of proof lies heavily on the 
person who claims agdinst the tenor of a 
deed, that is, ` the alleged benéficiary, to 
shaw that the -ostensible owner was a 
mere name-lénder and- the property was 
in’ fact purchased only for -his’ benefit. 
The burden would be discharged by 
satisfying the well-kaown cyiteria viz.: 
{1) the source of purchase-money relating 
to the transaction; (2) possession of the 
property ;-(3) the position of the parties 
and their relationship ta one another; 
(4) the circumstances, pecuniary or other- 
wise, of the alleged-transferee; (5) the 
motive for the transaction; (6) the custody 
and ‘production of the title-deeds; and 


(7) the previous and subsequent conduct’ 


of the parties. Each of the abovesaid 
circumstances, taken by. itself, is’ of no 
particular value and. affords no conclu- 
sive proof:of the intention to transfer the 
ownership from one person to the other. 
But, a combination-of some ar-all of 
them and a proper weighing and appre- 
ciation of their value would go a long way 
towards indicating whether the owner- 
ship- has been really transferred or where 
the real title lies. - In every benami' trans- 
action, the intention of the parties: is 
SE a Se 
* Appeal No, 194 of 1971... i E 

i o Tth March; 1975. 


the essence. The true test to determine 
whether the transaction is benami or 
not is to look to the intention of the 
parties viz, Whether it was ihtendéd to 
operate as such or whether-it was meant 
ta be colaurable ; if colourable, the trans- 
action is benami, otherwise the transac- 
tion is not benami. On the other hand 
if the parties intended that it should take 
effect, the transaction cannot be said to 
be benami. The issue cannot be disposed 
of by a mere ‘conjecture or suspicion as 
to the various circumstances surround- 
ing the transaction, since the very object 
of a benami transaction is secrecy. 


[Paras. 7 and 8.] 
(B) Evidence Act (I of .1872), section 101. 


Section 101 of the Evidence Act. provides 
that any one who desires a Court to give 
judgment as to any legal right or liability 
dependent on the existence of the facts 
which he asserts, must prove that the fects 
exist. The evidence adduced in cases 
of this character should ‘stand the test of 
strict scrutiny and ‘satisfy the tests. In 
other words the ‘evidence must be reli- 
able and acceptable, impelling the Court 
to take a view contrary to the recitals 
in the’ impugned document. The -con- 
sideration of such evidence-should be in a 
proper manner and in the right pers- 
‘pective. [Para, 8.] 


In order to determine the benami nature 
of a transaction, reliance must not only 
be placed on the surrounding circums- 
tances and the position of the parties and 
other relations to one another, but also 
‘on the motive which. governs their 
actions and subsequent conduct. In fact, 
the absence of motives does not decisively 
negative the benami nature, but it plays 
ah important role. ~~ i 

e ig A e oo [Para. 15] 


~ 
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Cases referred to :— 

Minakumari Bibi v. Bejoy. Singh Dudhuria, 
(1917) 1.L.R: 44 Cal. 662 ; Surasatba- 
lint v. Phanindra Mohan, (1965) I I.T]. 
526: (1965) 1. S.CJ. 583 : ATR. 1965 
S.C. 1364; Abdul Lanf Kaziv. Abdul Hug 
Kazi, (1925) 28 C.W.N. 62. . 
Appeal against-the decree of the Court 
of the Subordinate Judge of Nagercoil in 
Original Suit No. 43 of 1968 dated 30th 
June, 1970. 


I. Chellaswamy, for Appellant. 


P. Anantha Krishnan Nair, for Respon- 
dent. 

The Judgment of the Court was delivered 
by ahs 


Ratnavel Pandian, 7.—This appeal has been 
preferred by the unsuccessful plaintiff 
in O. S. No. 43 of 1968 on the file of the 
Subordinate Judge, Nagercoil. The 
said suit was filed by him for declaration 
of his title to and possession of the plaint 
schedule property and a permanent in- 
junction restraining the defendant from 
interfering with his possession, and if the 
defendant managed to get possession by 
force and was found to be in possession for 
directing him to deliver possession of the 
property to the plaintiff with mesne pro- 
fits after giving declaration of title, and 
for costs. 

2. The plaint allegations were as fol- 
lows : The plaint schedvle property is a 
portion of S. No. 1398/65-A in Kaliel 
Village, the total extent of which is 250 
acres. The said 250 acres belonged to 
one Mr. Mohamed Mustaffa, son of- Mas- 
than Rowther. He executed an agree- 
ment of sale dated 16th September, 1957 
in favour of the plaintiff in respect of 
the said 250 acres, for a total considera. 
tion of. Rs. 62,500 and the plaintiff also 
paid an advance of Rs.1,801 to Mustaffa. 
From the time of the said agreement, the 
plaintiff was requesting Mustaffa to 
give the property on sale for a total con- 
sideration of Rs. 50,000 which request 
Mustaffa also promised to consider, and 
it was under the said circumstances the 
consideration was recited as Rs. 62,500 
in the agreement. The defendant was 
an intimate friend of the plaintiff and 
he was also a lessee of Mustaffa. While, 
so, upto 25th September, [958 the plain- 
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tif had paid to Mustaffa total sum of 
Rs. 27,876. Sometimes, the plaintiff had 
sent amounts to Mustaffa through the 
defendant. By that time, Mustaffa 
also was pleased to reduce the sale amount 
to Rs. 50,000. Because of the confidence 
in Mustaffa, the plaintiff also did not get 
any receipts, excepting a few receipts 
Obtained in the name of the defendant 
and those receipts are with the defendant. 
‘The plaintiff is-a Government servant 
and he retired on 7th December, 1967. 
So, he requested Mustaffa ta execute a 
sale deed ostensibly in. the name. of the 
defendant. So, on 29th September, 1958 
Mustaffa executed a sale deed in the name 
of the defendant. On the date of sale, 
the plaintiff made three separate pay- 
ments of Rs. 1,600, Rs.2,000 and Rs. 524. 
After the date of sale, the plaintiff has 
also paid to Mustaffa various sums, 
totalling Rs. 18,000. While so, in Octo- 
ber, 1958,when the plaintiff met Mustaffa, 
he wanted to verify the account 
regarding the. amounts paid till then. On 
reconciliation, it was foundthat asum of 
Rs.524 had not been credited by Mustaffa. 
Mustaffa promised to rectify the accounts. 
Even regarding the payments made after 
29th, September, 1958, the plaintiff had 
paid some amounts through the defen- 
dant. Even after the agreement of sale, 
the plaintiff had begun negotiations with 
various persons to sell various portions 
of the property. Even on the date of 
sale executed by Mustaffa, the plaintiff 
made the defendant execute a sale in 
favour of one Joseph Muthian with 
regard to an extent of g acres. On the 
same day, the plaintiff caused a formal sale 
to be _ executed by the defendant in 
favour ot the plaintiff himself in respect 
of 25 acres. In the said 25 acres, the 
plaintiff had already planted in June, 
1958 rubber, with the knowledge and 
consent of Mustaffa. The said 25 acres 
were taken in order to enable him to make 
an application for licence. Apart from 
the -two sale deeds abovementioned, 
the plaintiff caused the defendant to 
execute five more sale deeds in that year. 
In the year 1959, the plaintiff brought 
about altogether ten sale deeds and 
according to the directions of the plaintiff, 
the defendant executed those sale deeds. 
In 1960, as per the plaintifi’s directions, 
the defendant executed three more sale 
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deeds. An-extent of 45 acres 20 cents, 
described in the plaint schedule,. stands 
ostensibly in the pame of the defendant. 
Because of confidence, the plaintiff did not 
take care to have the sale deed dated 29th 
September, 1958 obtained from Mustaffa 
and the tax receipts, with him. The 
plaintiff has also spent a lot of money on 
the plaint schedule property for planting 
rubber. Through the defendant also, a 
lot of money has been spent. In addition 
to the above, the plaintiff has-also paid to 
the defendant moneys for the friendship 
and work done by him for the plaintiff. 
The defendant had not spent any money 
of his own for getting the-sale or for im- 
proving the property. While- so, the 
plaintiff had reason to suspect some bad 
motive in the defendant.: He -asked the 
defendant to execute a formal deed ack- 
nawledging the benami nature of the docu- 
ment of sale of the year 1958, but the de- 
fendant refused. On 16th January, 1968 
the plaintiff issued notice to the defendant 
demanding him to execute a formal deed, 
for which the defendant replied on 3{st 
January, 1968 raising false and untena- 
ble contentions. Hence the suit. The 
plaintiff also alleged that the plaint sche- 
dule property would yield a profit of 
Rs. 2,000 per annum at the time of the 
presentation of the plaint. |, 


3- The defendant filed a written state- 
ment contending as follows: The 
defendant purchased the entire pro- 
perty from Mustaffa on 29th September, 
1958 with his own money and has become 
the owner thereof. The plaintiff acted 
only as a broker and on the same date 
29th September, 1958 the defendant exe- 
cuted’a sale deed in respect of 25 acres 
for Rs.2,000 in lieu of the work done by the 
plaintiff as a broker. The defendant is 
not aware of any transaction between the 
plaintiff and Mustaffa. He never took 
any money to Mustaffa for the plaintiff. 
The plaintiff did not make any payment 
to Mustaffa and he had nothing to do with 
the sale in favour of the defendant: On 
2oth September, 1958, the defendant sold 
g acres of land to a Joseph Muthian for 
Rs. 1,500. The plaintiff is estopped from 
denying the defendant's title. . The _de- 
fendant has executed various sale deeds to 
various parties out of his own yolition and 
had received moneys therefore, and he is 


in possession of 45 acres 20 cents as owner 
‘and: the plaintiff has no right-over the 
same. ‘The defendant planted rubber in 
about 25 acres and he has put up building. 
In the remaining area he has planted 
other trees and has spent more than Rs. 
75,000. The plaintiff wanted the defen- 
dant to sell property and the defendant 
refused and so the plaintiff has filed this. 
suittoblackmailhim. The plaintiff is not 
entitled to any relief. The defendant de- 
nies all the other allegations made in the 
plaint. . 


4. On the abave pleadings, the following 
issues were framed : 


1. -Whether the-defendant is a benamidar 
for plaintiff of the suit-properties ?. 


2... Whether the agreement with Moha- 
med Mustapha pleaded in paragraph 3 is: 
true ?. er : 


3." ‘Whether Mustaffa agreed to reduce: 
the sale price to Rs. 50,000 at the request: 
of plaintiff P : f : 


4. Whether the consideration for the 
sale was paid by the plaintiff ? 


5. Whether the sale deeds were executed. 
by the defendant at the behest of plain- 
tif? 


6. Whether plaintiff is estopped from 
denying the title cf defendant ? 


7. Whether the improvements in the 
suit property were effected by plaintiff 
or defendant ? ; 


8. To what relief is plaintiff entitled ? l 
g. ‘What is the order as to costs? - 


5. On a consideration of all the docu-. 
ments filed in the case and the evidence 
adduced by the parties, the learned Sub-. 
ordinate Judge found all the issues against: 
the plaintiff and dismissed the ‘suit. 
Hence, the plaintiff has filed this appeal.. 


6. Mr. Chellaswami, learned counsel for: 
the appellant, mainly contends that the 
purchase of the properties-was only benami 
in. the name of the respondent for his bene-- 
fit, and that he obtained Exhibit B-1, the 
sale deed dated 29th September, 1958... 
from—Mohamed Mustaffa, the vendor, in: 
the name of the respondent. According, 


4 ee: . 
to the appellant, he paid the. sale price to 
the vendor and as such the respondent 
has no manner of right. over the suit pro- 
perties. Therefore, the crucial . question 
or the crux of the case is whether Exhi- 
pat B-I is a benami transaction or not. 


7. In Minakumnari -Bibi v. Bejoy Singh 
Dudhuriat. Sir Lawrence Jenkins, has ob- 
served that though in cases of alleged bena- 
mi transactions,there may be a ground for 
suspicion yet a Court’s decision must rest 
not On suspicion or conjecture, but upon 
Jegal grounds established by legal testi- 
mony. In casés.of this character, the 
determination of the question depends not 
only on direct oral evidence but also upon 
circumstances and surroundings of, the 
case concerned. Tt has been held Tepea- 
tedly that the burden of proof lies heavily 
on the ‘person -who ‘claims against . the 
tenor of the deed, that is, the alleged bene- 
ficiary, to show that the ostensible vendee 
was a mere nathe-lendér:and the property 
wasn fact purchased only for his benefit. 
Such burden would be dischargéd by such 
a plaintiff by satisfying the well-known 
criteria viz.: (1). th source, of purchase 
money relating to the transaction; (2) 
possession of the property;, (3) the posi- 
tion of the parties and their relationship 
to one another; (4) the circumstancés, 
{pecuniary or otherwise, of the alleged 
transferee; (5) the motive for the trahsat- 
tion; (6) thé custody and production of 
the title deeds; and;(7) the previous’and 
subsequent ‘conduct of the parties. Bach 
of the above-said circumstances, taken by 
itself, is of no particular value and affords 
na conclusive proof of the intention to 
transfer. the ownership.from One person to 
the other. Buta combination of some or 
all of them and a proper weighing and ap- 
preciation of their value would go a long 
way- , towards indicating 
the ownership has been, really transferred 
or, where the real title lies. ,In every 
benami transaction, the intention of the 
parties is the essence. The true test to 
determine whether the transaction is 
benami or not is to look to the intention of 
the parties viz., whether’ it was intended 
to operate as such or whether it was only 
meant to be colourable; if pcolcnrable: thie 
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transaction is benami, otherwise the tran- 
saction is nat benami. On the other hand 
if the parties intended that it should take 
effect, the transaction cannot be said to 
be benami.. 3 


8. In Surasaibalini v. Phanindra Mohan L it, 
has-been held as follows : 


“ The Court will presume an ostensible 
title to,be the real title uniess a plaintiff 
who seeks to assert the contrary pleads 
_ and proves that the ostensible owner 
- ig not the real owner... In other words, 
. the onus is on the person who alleges 
_a transaction ta be benami ta make it 
aut., Of caurse, the source of’ the 
; funds, from which the purchase is made, 
‘coupled with the manner of its enjoy- 
- ments, would be a real material factor 
._ for ‘establishing the case of benami, but 
- the mere proof of the source of the pvr- 
. chase-money Would not finally establish 
_ the benami nature of the defendant’s 
_ title. Even where a plaintiff purchases 
property with his own funds in the name 
- of B, the surrounding: circumstances, 
the mode of enjoyment, might still indi- 
. cate that it was intended to be a gift to 
_ B, and it would then. not be a case of 
_benanii notwithstanding that the pur- 
chase money did nat proceed from the 
defendant. °? 


The- principles ‘relating to a benami 
transaction have been clearly laid down 
in Abdul Lang Kazi v. Abdul Huq Kazi? 
From the principles laid down in the deci- 
sions, it is clear that the person whc im- 
pugns the’ ‘apparent character of the tran- 
saction, viz., thé appellant herein, must 
show something or other by letting in legal 
evidence establishing that the transaction 
in question is a benami one, and the issue 
cannot be disposed of by a mere conjecture 
or suspicion as to the-various circumstance 
surrounding the transaction; since ` thel 


very object of a benami transaction is sec- 


recy. Section 101 of the Evidence At, 
provides that any one who desires a Court 
to give judgment as to any legal right or 
liability dependent on the existence of 
facts which he asserts, nrust prove that 
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those facts exist. The evidence adduced 
in cases of this ‘character should stand ‘the 
test of strict scrutiny and satisfy the tests 
mentioned above. In other words,’ the 
evidence must be reliable and acceptable, 
impelling the Court to take a view còñ- 
trary to the recitals in the impugned docu- 
ment: The consideration öf such evi- 
dence should be in a proper manner and 
in the right perspective. ` Now, “having 
the principles in mind.we shall-discuss the 
evidence, oral and’ documentary, under 
the various heads’: 


9. (1) Source of purchase-money:—Exhibit 
B-I is the sale deed dated 29th September, 
1958 executed by Mohamed Mustaffa,the 
vendor, examiried herein as P.W. 1. in 
favour of the defendant, who, according 
to the plaintiff, is only an ostensible ven- 
dee. This Exhibit B-l recites that the 
tatal consideration Rs. 20,000 has been 
paid by the defendant himself, Exhibit- 
A-21, the entry at page 81 of the ledger 
for the year 1133 M.E: (Avani) to 1135- 
Panguni, stands in the name‘of defen- 
dant. The vendor Mohamed Mustaffa 
has been examined as P.W. 1 on behalf of 
the plaintif.. He was examined: on 
commission on 7th September, 1969 first 
and then on 23rd October,, 1969 and 
subsequently on various other dates: While 
he was examined on 7th September, 1969 
in the chief examination he would state 
that he and the plaintiff entered into an 
agreement Exhibit A-1 dated 16th Sep- 
tember, 1957, by which P.W..1 agreed to 
sell the property for Rs. 62,500 and he 
received an advance of Rs. 1,801. In 
Exhibit A-1 it is stipulated that the 


plaintif should ‘pay the entire amount: 


within six months from the date of the 
agreement and obtain receipts then and 
there and should register the sale deed 
within the stipulated time. It may be 


noted that this:document Exhibit A-1 is 


signed only by Mohamed Mustaffa and 
not by the plaintiff. According to P.W.1’s 
evidence, on 7th September; 1969, he 
received Rs. 30,000 after the date of the 


agreement and he executed Exhibit B-1 . 


in favour of the defendant as required. by 
the plaintiff. Subsequently, the sale con- 


sideration was reduced from Rs. 62,500°. 
to Rs. 30,000 which he received. At this . 
stage, P.W. 1- wanted to look into the ~ 


‘accounts and . so the case was adjourned, to 


23rd October; 1969. On 23rd October, 
.1969. when his chief examination was con- 
tinued with reference .to the documents, 
he -would state that the entry dated 29th 
September, -1958 for Rs. 2,000 in Exhibit 
A-19, the day:book; refers to. the amount 
mentioned in the ssale.deed.. In Extibit 
.A-21, which is the entry at page 81 of the 
ledger, there is a debit entry.in the name 
of the.defendant for Rs. 2,000., But there 
is no corresponding entry inthe day hook 
for that amount. Then on the same date 
of 23rd October, 1969: since the witness 
-was -not ‘supporting the case of the 
plaintiff, -the _plaintifi’s counsel, 
sought the permission of the Court 
to treat the witness as hostile and the 
permission was granted. We. are not 
able to understand: under. what provision 
of the Evidence Act the permission was 
granted to treat the witness as hostile, and 
allowing the plaintiff’s counsel to cross- 
examine him. ` There. was no previous 
statement of the witness from which he 
had resiled so as to grant such permission. 


10.`- Then, while’ he was cross-examined 
on 7th December, 1969 by the ‘plaintiff’s 
counsel; he would state that the moneys 
received from the defendant were credited 
in his account and to a suggestion put by 
the learned counsel, he would state that 
“It is‘not correct to say that Rs. 2,000 
creditéd to the’ defendant’s account on. 
the date of sale was received from’ the 
plaintiff, but it was received only from the 
defendant °?. In the course of the cross- 
examination by the defendant’s counsel,. 
his evidence is that he knew the plaintiff’ 
for the last 25 years and that there were no 
money transactions’ between him and the 
plaintiff and thosé transactions were en- 
teréd in his account. On 22nd June,1134-. 
H.E., the plaintiff had borrowed Rs. 2,000 
from him and he has returned the 
same. According to him, he has written 
letters to the defendant, demanding the 
sale consideration subsequent to the exe- 
cution of the sale deed in his favour. He 
had also issued receipts for the amounts 
received. ` Exhibit B-4 dated 7th Decem- 
ber, 1958 for Rs. 3,000, Exhibit B-5 dated 
22nd January, 1959 for 2,000 and Exhibit 
B-6 dated 9h March, 1959 for Rs. 7,000 
are all receipts for the said amornts 
received by him fromthe defendant tOo- 


= : 
D seek 


-wards the sale consideration.. Exhibit B-7 

is the last receipt issued by: him to the 
defendant in fullsettlement of the amount. 
Further, he would swear that as per. the 
recital in Exhibit B-1 he had also been 
asking. the defendant orally and through 
letters, to make the payments and. that he 
is aware of the fact that the defendant had 
sold portions of the property purchiased 
from him, to various other persons. Speak- 
ing about his accounts, he admits that he 
had not produced the accounts before the 
Income-tax authorities. But, he has pro- 
duced some other accounts before those 
authorities and the accounts so produced 
-do not contain anything about the plaintiff 
transaction and he would admit that he 
has not produced those accounts into the 
‘Court now. It is admitted by P.W. 1 
that he gave possession.of the property 
‘under Exhibit B-1 tothe defendant and 
that he (P.W. 1) was-in possession of the 
property till then and that there is. no 
connection between the agreement Exhi- 
pit A-1 and the sale deed Exhibit B-1. 
‘Therefore, P.W. 1 himself has given a. 
go-bye to the case-of the plaintiff that the 
sale consideration was paid by him. But, 
on the other hand, he himself admits that 
he received the sale consideration as per 
Exhibits B-4 to B-7 only from the defen- 
dant. 


11. The plaintiff, examining himself as 
P.W. 3, in the case, would reiterate his 
plaint allegations and state that he was 
the village officer during the period when 
Exhibits A-1 and B-2 came into existence 
and he retired from service only on Sth 
December, 1967, that as he was a Govern- 
ment servant he purchased the properties 
in the name of the defendant benami,and 
that the defendant executed a sale deed in 
his favour in respect of 25 acres of land. 
When cross-examined as to the source of 
income for purchase of these lands, he 
states that he had one acre of his Tama- 
rind tope as his family property. He 
purchased a property in 1120 M.E. and 
sold it in the year 1953 for Rs. 17,000 and 
that he gave this amount as loan for 
interest and thus it accumulated in 1958 
to Rs. 25,000. He admits that there is 


no promissory note or any ather account , 
relating to them and according to him,’. 
these money-lending transactions “weré' 


only oral. Up till 1960 there was no bank 


THE MADRAS. LAW JOURNAL. REPORTS - 


[1976 


account in his name. Further, he states 


that he got Rs. 15,000 about four months 
prior to the transaction from variovs per- 
sons and Rs. 45,000 from one Peer Kannu, 
Muthiah, P. Muthian, P. Sinian and K. 


-Ponmuthu. But, none of these persons 


has been examined in this case. No re- 
ceipt has been produced by him for tbe 


‘alleged payments to Mustaffa. So the 


evidence given by P.W. 3 is not at all ac- 
ceptable to hold that he gave the money 
to P.W: 1. D.W. 9 is the defendant. He 
states that the plaintiff was only a broker 
and he gave 25 acres of land under Exhi- 
bit B-13 to the plaintiff, which the plaintiff 
sold for an exorbitant price of Rs, One 
lakh-in the year 1968 under Exhibit B-15. 
According to him, he has got properties 
both in Kaliel and Arumanai, beside cash. 
On the other hand, P.W. 3 himself admits 
in his evidence that he was receiving 4 
salary of Rs, 24 per month in 1118 M.B., 
and that it was subsequently revised to 
Rs, 125 per month, The entries in the 
ledger and the day book are marked as 
Exhibits A-2 to A-44. Exhibit A-2 is in 
the plaintifi’s name and Exhibit A-21 is 
in thë name of the defendant. The en- 
tries Exhibits.A-5, A-6, A-9 to A-12, A-14 
to A-18, A-20; A-23 to A-27, A-29, A-32 
A-33, A-43 and A-44 are in the name o {Í 
the plaintiff. The entries Exhibits A-17 
and A-32 standing in the name of the 
plaintiff would show that the amounts 
noted therein were received through one 
Nannan who is none other than the de- 
fendant. Exhibits A-38, A-39, A-41 and 
A-42 are in the name of the defendant. The 
amounts received under Exhibits A-39 
and A-41 were through one Swamikkan. 
Exhibits A-37 and A-40 are entries show- 
ing the receipt of the amounts through one 
Wilson, to whom the defendant had sold 
some properties. Since, as I have al- 
ready mentioned, there were separate 
money transactions between P.W. 1 and 
the plaintiff, it cannot be conclusively, 
held that the ledger and the day book 
marked in this case relate to the transac- 
tion under Exhibit B-1. The ledger has 
two separate folios for the transactions of 
both the parties, which would show that 
P.W. 1 was having transactions with both 
the plaintiff and the defendant separately. 
We also scrutinised carefully the entries in 


Exhibit A-19 the day book. All the en- 


s 
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tries appear as though they are made by 
the same hand. As pointed out above, on 
7th September, 1969 P.W. I has not proa 
duced the account and after the case was 
adjourned and he, was further examined 
in continuation of the chief examination 
on 23rd October, 1969 P.W. 1 has pro- 
duced the accounts. This creates a sus- 
Picion that these accounts could have 
been prepared by him during the interval. 
This suspicion is strengthened by his ad- 
mission in,the cross-examination by the 
defendant’s counsel, that he has not 
produced the accounts to the Income-tax 
authorities. So, we are of opinion that 
the accounts produced by P.W. 1 in sup- 
Port of the case of the plaintiff, are only 
self-serving evidence. The evidence of 
P.W. 2 also does not support the case to 
any extent on this aspect. From the fore- 
going discussions, we hold that the pur- 
Chase-money was paid by the defendan 

and not by the plaintif. . i ; 


12. (2) Possession of Property :—P.W. 1 
the original owner of the property, has 
stated, as méntioned supra, that till the 
date of registration of Exhibit B-1 he was 
in possession of the property and that he 
handed over the same to the defendant. 
The recital in Exhibit B-l also would 
show that from the date of the execution of 
the docunient the said Mustaffa, the ven- 
dor, had handed over absolute possession 
of the properties to the defendant, the 
vendee. The plaintiff himself has ad- 
mitted that the patta has been transferred 
only in the name of the defendant but he 
would add that he paid the kist. It has 
been admitted by P.W. 3 that the patta in 
respect of the lands purchased by him un- 
der Exhibit B-13 dated 29th September, 
1958 2.e., on the date of Exhibit B-1 itself 
has been transferred in his name and that 
he paid the kist for the same'till he sold the 
properties to another. If-really P.W. 3, 
the plaintiff had paid the entire sale consi- 
deration under Exhibit B-1 and paid the 
kist, nothing would have prevented him 
from getting the sale executed in his fa- 
vour especially when he had purchased 
25 acres of land on the same date from the 
defendant, the alleged benamidar, Exhi- 
bits B-27 to B-39 are the revenue tax re- 
ceipts standing in the name of the defen- 
dant. The explanation given by P.W. 3 
that he paid the kist, but handed over the 
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kist receipts to the. defendant, is. ridicu- 
lous. Exhibit B-26 dated 18th March, 
1959 is the licence:issued by the Rubber 
Board to the defendant. After the pur- 
chase of the properties, the defendant had 
also sold various portions of the properties 
to.D.Ws. 1,3, 4,5, 6, 7 and 8 and one Rev. 
Father Efram O.C.C. under Exhibits B-14, 
B-19, B-21 to B-25 and B-r5 respectively. 
The plaintiff has not made any objection 
in respect of the sales made by the defen- 
dant to those persons. The suit notice 
in this case under Exhibit A-50 was given 
only on 16th January, 1968 to which the 
defendant sent a rezly notice under Exhi- 
bit A-51 on 30th January, 1968. There- 
fore from the date of Exhibit B-] upto 
the suit notice Exhibit A-50 in 1968, 1.6., 
for nearly a decade, the plaintiff has not 
taken any action to get the properties 
fromthe defendant. The cumulative 
effect of all these circumstances would un- 
equivocally prove that the defendant has 
been and is in possession of the property, 
erjoying the same from the date of Exhi- 


` bit B-l. 


13. (3) Position of the parties and their te- 
lation with one another:—Admittedly the 
parties are not elated. P.W. 3 the 
plaintiff’, would state in his chief-examina- 
tion that he was having confidence in the 
defendant and so he purchased the suit 
properties in the name of the defendant 
since the plaintiff was a Gavernment 
Servant. Apart from that, there is no 
satisfactory evidence to prove any other 
relationship between the plaintiff and the 
defendant, so as to appreciate the case 0 
the plaintiff that because of confidence in 
the defendant he gat the sale deed in the 
name of the defendant. 


Circumstances 


14. (4) 


pecuniary or 
otherwise, of the alleged transfer and, 
(5) the motive for the transaction :— 


The suit properties are of an extent of 
40 acre» 20 cents, camprised S. No. 1398/ 
65-A in Kaliel Village. The entire area 
of the suit survey number is 250 acres, 
which originally belonged to one Seethan- 
kan and others. P.W. 1 purchased these 
properties under Exhibit B-3 dated [6th 
July, 1106 M.E., from the original owners. 
P.W. 1 executed an agreement for the’sale 
of the properties on 16th September, 
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-1957 under Exhibit A-I, with a condi- 
tion that the sale -must be. completed 
within a period of six months. It cannot 
be disputed that the plaintiff did not pur- 
chase the said properties within the said 
period of six months. Then only Exhi- 
bit B-1 came into existence.. As I have 
already discussed above’ ‘under the head- 
ing “source of purchase-money?” :there is 
no satisfactory and reliable evidence -to 
‘show that the plaintiff was having suffi- 
cient income to purchase the properties. 
The plaintiff relies only on his ipse -dixit 
which is nothing but a self-serving piece of 
evidence, on which no Court could place 
any reliance. P.W. 3 would explain his 
not having purchased the properties in 
his own ‘name, by saying that he was‘a 
village officer, t.e., a Goverrment-servant 
and retired from service only on 5th 
December, 1967. From the above answer, 
he wants the Court to believe that he being 
a Government servant was prevented from 
purchasing properties without obtaining 
the permission of the Government. How- 
ever, it is admitted by him that on the 
very same date of the execution of Exhibit 
B-I he has purchased 25 acres of land in 
the same survey number from the, defen- 
dant under Exhibit B-13. He has also 
purchased properties in the name of his 
wife and children. Then, he: sold the 
properties for an exorbitant price. In the 
cross-examination he admits that he did 
not get any permission from the Govern- 
ment for the purchase of 27-90 acres of 
land while he was in service. Exhibit 
A-1 dated 16th September, 1957 has been 
cxecuted while he was in service. He, 
being a village officer, would have been 
definitely thorough with the procedure 
adopted by Government servants while 
purchasing properties, the mode of transfer 
of pattas, payment of kist etc. If really 
the plaintiff had paid the amount for 
the purchase of the properties, he would 
have definitely got some receipts or some 
agreement from the defendant, to secure 
his rights. Thus, the evidence on each and 
every aspect belies his case that the pro- 
perty was purchased in the name of the 
defendant benami. f 


I5. In order to determine the benami 
nature of a transaction, reliance must not 
only be placed on the surrounding cir- 
cumstances and the position of the parties 


‘the absence of motive does not decisively 


-an important role. --The motive ‘alleged 
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‘and -their relations to one another, but- 
-also on the motive which governs their, 


actions and subsequent conduct. In fact, 


negative the benami nature ; but it plays 





by the plaintiff viz., that he being a 
Government servant, it was not open to 
him to purchase properties in his name 
and therefore he got them in the name 
of the defendant, is not quite satisfactory. 
Whatever may be the reasona bleness of the 
motive alleged by the plaintiff, it is belied 
by the very -conduct of’ the plaintif in 
purchasing 25 acres of land from the-de- 
fendant himself under Exhibit B-13 on the 
same day-as-Exhibit B-1. P.W: 3 alleges 
motive for the defendant to réfuse to re- 
transfer the properties in his name, stat- 
ing that he gave the properties to the de- 
fendant on lease for some time and then 
he took possession of the properties, and 
that, due to this disputes arose between 
them and the defendant is creating trou- 
ble and then only he came to know the 
mind of the defendant. No lease deed, 
adangal extract or any other scrap of 
paper -has been produced by the plaintiff 
to evidence that the'defendant had taken 
the properties on lease from the plaintiff. 
The plaintiff has not examined any other 
witness to speak that the’ defendant: had 
taken properies on lease from him. 


(6) Custody and production of title deeds :— 
The defendant has “produced Exhibit 
B-1 and the prior documents, Exhibit B-2 
patta and Exhibit B-3 the sale deed in the 
name of P.W. 1. The patta also stands 
transferred in the name of the defendant. 
The important point to be noted is that in 
benami transactions,’ the real beneficiary 
would be in possession of the title deeds. 
The plaintiff has merely alleged that he 
asked the defendant to execute a resale of 
the properties in his name. It is highly 
improbable that a village officer would 
have permitted the defendant, the alleged 
benamidar, to keep’ the sale deed with 
him, if really the plaintiff was the real 
purchaser. 


16. (7) Previous and subsequent con- 
duct of parties :—As already mentioned, 
the suit sale deed Exhibit B-1 was execut- 
ed in the year 1958. The suit notice 
was issued in the year 1968, after a de- 
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cade. Even when the defendant sold 
the properties to various persons, ‘the 
plaintiff had not raised-any objection. 
Even on the very same date of Exhibit B-1, 
the plaintiff himself has purchased. 25 
acres of land from the defendant: The 
kist receipts also stard in the name of the 
defendant. The explanation of P. W:-3 
that he paid the kist amounts and handed 
over the- kist receipts to--the defendant, 
is rather ridiculous.. If a person: pays 
the kist amount on behalf of another, the 
kist receipts would clearly show that fact. 
In this case, when the kist receipts stand 
only in the name of the defendant, the 
explanation given by the plaintiff is not 
acceptable. ee nee . 


The explanation that he paid the kist am- 
ounts and handed over the kist receipts to 
the defendant, is too big,a pill to swallow. 
The defendant has also obtained 2 
licence under Exhibit B-26 from the Rub- 
ber Board even in the year 1959. Thus, 
the previous conduct: of the parties 
also supports the case of the defendant 
and belies the case of the plaintiff. f 


17. Thus, viewing the case from each 
and every angle, there is not even an 
iota of evidence! to support the claim of 
the plaintiff. On an overall apprecia- 
tion of the entire evidence adduced by 
both parties, in thé light of all relevant 
and surrounding circumstances, we have 
no hesitation to hold that the impugned 
sale deed Exhibit B-l. is not a_benami 
transaction. - 


18. We accordingly confirm the findings 
of the lower Court and dismiss the appeal 
with costs. - ` ane 
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IN THE HIGH: COURT OF JUDICA- 
TURE AT MADRAS, 


PRESENT T. Ramaprasada Rao, J. 


S. -Krishna Nair and another 

oa : i Petitioners* 
Rugmoni Ammal aljas `Valiaimma 
Pillai | _ Respondent. 
Tamil Nadu Gourt-fees and Suits Valuation 
Act (XIV of 1955), section 40 (1) —Fudg- 
ment of Division Bench relating to’ immo- 
vable property—Suit to set aside judgment— 
Parties not the same—Proper court-fee to be 


paid. : 


t 


Where the- plaintiffs effectively seek to 
set aside a judgment of the High Court 
relating to immovable property, it is 
obligatory that they should value the 
subject-matter of the suit. as on the date 
when the fresh suit was filed by the parties 
who were not the same parties who agi- 
tated in the earlier proceedings and the 
suit has to be valued under section 40 (1) 
ofthe Tamil Nadu-Court-fees Act giving 
the market valuc of the properties covered’ 
by the judgment of the High Court in the 
earlier suit as on the date of the plaint. 

` [Para. 1] 


Cases referred to :— - 


Sengoda Nadar v. Doraiswami Goundar, 
(1970) 83 L.W. 728 : (1970) 2 M.L.J. 


640: ALR. 1971 Mad. 380; Kutumba 
Sastri `v. Sundaraman, 1.L.R.° (1939) 
Mad. 764: : (1939) 


1 MLJ. 702: 
A.LR. 1939 Mad. 462. 


Petition- under section 115, Civil Pro- 
cedure Code, praying the High Court 
to revise the order of the Court of the 
Subordinate Judge, Padmanabhapuram, 
dated 20th November, 1973 and made in 
Check Slip No. 85 in O. S. No. 13 of 
1973, °- ` 


V. Ganapathi Subramania Iyer, for 
P. Ananthakrishnan Nair, for Petitioners. 


V. Manivannan, the Additional Govern- 
ment Pleader, for State. ` 
*C.R.P. No. 70 of1974. 26th August, 1975. 
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The Court made the following 


ORDER :—The lower Court has rightly 
appreciated the position, Having re- 
gard to the circumstances stated by it 
in an elucidatory order, the suit ought 
to have been valued under section 40 (1) 
of the Tamil Nadu Court-fees and Suits 
Valuation Act. This is a suit in which, 
effectively, the plaintiffs are seeking to set 
aside a judgment of a Division Bench of 
this Court passed in L.P.A. No. 68 of 1966 
on 24th October, 1972. The question is 
whether the lower Court was right in 
having directed the plaintiffs to evaluate 
the property as on the date of the filing 
of the suit or should it have said that the 
market value should be on the basis of 
the value of the property as disclosed 
in the earlier proceedings. In the earlier 
proceedings, the first plaintiff was not a 
party. It was the second plaintiff who 
was conducting the litigation as purchaser 
of the property from the first plaintif. 
This distinguishing feature has to be 
borne in mind. The plaintiffs, therefore, 
have come to Court though conjointly, 
to set aside, as I said effectively, the judg- 
ment of this Court which relates to im- 
movable property. In these circums- 
tances, it is obligatory that they should 
value the subject-matter of the suit as on 
the date -when a fresh suit is filed by 
parties who are not the same parties 
who agitated in the earlier proceedings. 
For the reason that the parties to the pre- 
sent suit were not the parties in-the earlier 
proceedings and also on the ground that 
the relief asked for in the present action 
is primarily for setting at naught the 
judgment of the Division Bench of this 
Court inthe L. P. Appeal mentioned 
above, I am of the view that the suit 
has to be valued vnder section 40 (1) 
of the Court-fees Act. The next corol- 
lary iz, as to whatis the value to be adopted 
by the plaintiffs. The learned counsel 
for the plaintiff-petitioners would say that 
it is enough if the value as disclosed in 
the earlier proceedings is adopted in the 
present action. But, as I said, the dis- 
tinguishing feature in this case, is,the 
plaintiffs in the present suit are not the 
same parties who participated in -the 
earlier proceedings. This apart, I am 
inclined to follow the judgment of Sada- 
sivam, J., in Sengoda Nadar v. Doraiswami 
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Gounder!, which in turn, referred to 4 
full bench decision in Kutumba Sastri v- 
Sundaraman® , and held that the suit has to 
to be valued by giving the market value 
of the properties covered by the jrdg- 
ment of this Court in the earlier suit as 
on the date of the plaint. Tle lower 
Court, therefore, was right in having come 
to the conclusion that, in the circums- 
tances of the case, the property has to be 
valued under section 40 (1) and not under, 
section 25 (b) and that it has to be evaluat- 
ed as on the date of the plaint. There 
is no reason to interfere with the said 
conclusion. The civil revision petition 
is dismissed. There will be no order as 
to costs. The petitioners are granted two 
months’ time to pay the Court-fee. 


R.S. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Mohan, F. 
Krishnamurthi Iyer 
v. 


Sethurama fyer and another 
.. Respondents, 


Tamil Nadu Agriculturists Relief Act (VIII of 
1973), section 23 (c)—Execution—Property 
brought to sale on 13th February, 1973— 
Sale confirmed on 21st March, 1973—Applica- 
tion to set aside sale on 30th April, 1973— 
Application—W hether maintainable. 


Tamil Nadu Act VIIL of 1973 came into 
effect on 24th January, 1973. The sale 
sought to be set aside took place on 13th 
February, 1973, in other words after the 
coming into effect of Tamil Nadu Act VII 
of 1973. To such a case section 23 (c) of 
the Act cannot be applied at all in view 
of section 19. Itis open to the judgment- 
debtor to seek scaling down of the decree ` 
if he satisfies the requirements of section 
19. 

Held, that the application under section 
23 (c). by the judgment-debtor is net 
maintainable. [Para, 3.] 


Petition dismissed. 


.. Appellant” 





1. (1970) 2 M.L.J. 640 : (1970) 83 L.W. 728 : 
A.LR. 1971 Mad. 380. 
2. LLR. (1939) Mad. 764 : (1939) 1 M.LJ. 
702 : A.LR. 1939 Mad. 462. 
* A.A.A.O. No. 12 of 1974. 
5th September, 1975. 


I] DORAISWAMY GOUNDER J. PARAYAMMAL 


‘Gase referred to :— 
EB. Dharmalingam v. Nagalinga Kandiar, 


(1975) 2 M.L.J. 34. 


Appeal against the order of the Court-of 
the Subordinate Judge, Thanjavur dated 
22nd December, 1973 and made in 
‘G.MLA. No. 278 of 1973 E.A. No. 336.0f 
1973 in E.P.No. 291 of 1972 (O.S. No. 535 
of 1969 of The District Munsif’s Court, 
Mannargudi dated 30th April, 1973.) 


M. Ramachandran, for Appellant. 


K. Subramaniam and G. 


Jagadisa Iyer, 
for Respondents: 5 


‘The Court made the following 


“ORDER .«—The short facts relating ta the 
-civil miscellaneous second appeal are as 
follows. In execution of a decree in 
‘O.S.Noa. 535 of 196g on the file of the Dis- 
trict Munsif, Mannargudi the properties 
‘covered under this appeal were brought 
to sale on [3th February, 1973. The sale 
‘was confirmed on 2Ist March, 1973. An 
application under section 23 (e) of the 
‘Tamil Nadu Act VIIL of 1973, was filed 
on 30th April, 1973 invoking the provisions 
‘of the said Act and seeking to set aide the 
‘sale. The executing Court held that the 
petition wasnot maintainable. However 
‘on appeal in C.M.A.No. 278 of 1973 the 
learned Subordinate Judge, Tanjore, set 
aside the order on the ground that the 
order of the executing Court was laconic. 
In his view, this was a case to which sec- 
tion 20 (c) would apply and on that rea- 
soning the sale was set aside. 


2. The learned counsel for the appellant 
Mr. M. Ramachandran, contends before 
me that the reasoning of the lower ap- 
pellate Court is incorrect in law in view 


of the decision of N. S. Ramaswami, J.,- 


in R. Dharmalingam v. Nagalinga Kandiar?, 
while the learned counsel for the res- 
pondent would submit that having re- 
gard to the 90 days time limit prescribed 
under the said section, the application 
was competentand therefore no exception 
could be taken to the order of the lower 
cappellate Court. 


3. I have absolutely no hesitation in 

holding that the judgment of the lower 
a 
1, (1975) 2M.LJ. 34. © l 


H 


appellate. Court is incorrect. Tamil 
Nadu Act VIII of 1973 came into effect 
on 24th January, 1973. This is a case 
in which the sale which is sought ta be set 
aside took place on the 13th- February, 
1973, in other words after coming 
into effect of Tamil Nadu Act VIIL of 
1973. To such a case ‘ection 23 (c) 
cannot be applied at all since, there is 
section 19. Itis open to the judgment- 
debtor to seek scaling down of the decree 
if he satisfied the requirements of the 
said section 19. I find the judgment off 
N. S. Ramaswami,J., is a clear authority 
on this point. Applying the said deci- 
sion, I set aside the order of the lower 
appellate Court and hold that the applica+| 
tion under section 23 (c) of the judgment-! 
debtor is not maintainable. However, 
it is made clear that if he satisfies the! 
requirements of either section 19 or 20; 
of the Act it is open to him to invoke thei 
provisions of that sections. i 


4. This civil miscellaneous second appeal 
is allawed. No costs, No leave. 


RS. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Sethuraman, F. 


Doraiswamy Gounder and another 
Petitioners* 





v 


Parayammal Respondent. 
Evidence Act (1 of 1872), section 45—Suit 
on promissory  note—Endorsement showing 
payment—Genuineness of endorsement dis- 
puted—Application for sending promissory 
note to - Government expert—Proper pro- 
cedure to be followed. 


Unless it is not possible for the Govern- 
ment expert to examine the genuineness 
or otherwise of the endorsement on an 
original document without taking it 
from the custody of the Court, it would 
not be desirable to allow the document 
to be kandled by him outside the Court. 
In the circumstances of the instant case 
itis desirable to have the endorsement 
examined by the Government expert, but 
he will do it in the presence of a Court 





*C.R.P. No. 575 of 1974. 
26th August, 1975. 
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official. If he fecls it necessary he may 
be permitted to take photographic 
copies of the document. ~ [Fara. 7.] 


Cases referred to :— 


Narasimhan v. Narayanan Ghettiar, (1968) 
2 M.L.J. 48; Ramaswami Konar v. Karuppa 
Konar, (1971) 84 L.W. 348 ; Nagara- 
thinammal v. K. V. Rangaswamy Ghettiar, 
and others, (1973) T.N.L.J. . 241. 


Petition under section 115-of Act V of 
1908 praying the High Court to revise 
the order of the Court of the District Mus- 
sif, Salem, dated 16th February, 1974 
and made in I. A. No. 374 of 1974 in 
O. S. No. 2393 of 1972. ` 

S. Palaniswamy, for Fetitioner. 

The Court made the following - 
ORDER :—This civil revision petition has 
been filed by the defendants in O. S. 
No. 2395 of 1972. The petitioners exect't- 
ed a promissory note in favour of-the 
respondents. There is an endorsement 
in the promissory note on.10th March, 
1971, showing payment of Rs. 10. This 
endorsemént is impugned ‘as not geruine 


and therefore the “pétitiorers wanted ' 


the documents to be sent to a handwriting 
expert. The learned District Munsif 
relying on the decision in Ramaswamy 
Konar v. Karuppa Konar? dismissed the 
application. 


2. Subsequently another application was 
filed for sending the promissory rote to 
Government handwriting expert. ‘This 
application was also dismissed on 16th 
February, 1974 on the ground that an 
earlier application had been dismissed 
and that the subsequent application was 
only a ruse to avoid irial. Hence this 
revision petition. 


g. The learned counsel for the revision- 
petitioners submitted that the decision 
relied on by the learned District Munsif 
would only be applicable “if the docu- 
ment is required to be sent to a private ex- 
pert and if the dcecument is to be exa- 
mined by the Government handwriting 
expert, there could be no such bar. He 
placed before me the relevant decisions. 





1. 84L.W. 348. 
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4. In Narasimhan v. Narayanan Chettiar® 
Ramamurti, J., condemned the practic® 
of sending the original documents in the 
custody of the Court’ to handwriting 
experts asi being highly objectionable. 
It was pointed out by him that under no- 
circumstances should a’ Court per- 
mit or allow the documents to go out of” 
its custody, as such an evil practice is 
attendant with various risks, and that 
the proper procedure in such cases would 
be only to permit the handwriting expert 
to inspect the documents in the Court pre- 
nises itself in the presence of some, res- 
pensible officer of the Court and also if 
mecessary to permit the expert to have 
photographic copies’ of the documents 
in the preserce of the responsible officer 
of the Court. Any lapse in taking neces- 
sary safeguards ‘in this direction, may, 
in his view,result in miscarriage’ of iustice,, 
besides creating complications. ‘The 
learned Judge has also deprecated the 
practice. of making belated and repeated 
applications for examination of docu- 
ments by handwriting ‘experts in order to 
protract and delay the trial. 


5. This judgmext was followed by Rama- 
nujam, J. in Ramaswamy Konar v. Karuppe- 
Konar®, where an application was filed to- 
send the promissory note to the finger- 
print expert at Vellore. The learned © 
Judge held that the proper procedure in. 
such cases would be only to allow the 
handwriting expert to inspect the doċv- 
ments in the Court premises itself in the 
presence of some responsible Court official 
and also, ifnecessary to permit the expert. 
to have photographic copies of the same. 


6. In WNagarathinammal v. K. V. Ranga- 
swamy Chettiar and others®, the’ same ques- 
tion came up for consideration before 
Raghavan, J. The learned Judge had to 
consider the prayer for sending the docu- 
ment to the State Forensic Science Lec- 
turer for opinion. It was held that there 
was no harm in sending the original docu- 
ment to Government expert for opinion. 


7. The question for consideration is 
whether the document could. be parted. 
with in favour of a finger-print expert, 


1. (1968) 2 M.L.J. 48. 

2. (1971) 84 L.W. 348. ` i 

3. (1973) T.N.L.J. 241 (C.R.P. No. 2137 of 
1972). 
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whether a private or a Government one. 
The decisions of Ramamurti, J., and 
Ramanujam, J. which have been referred 
to are clear on the point that it is unsafe 
ta part with the documents in the course 
of the trial. The learned Judges did not 
make any distinction ‘between private 
and Government experts. It is true that 
Raghavan, J., has permitted the handing 
aver of the documents to Government 
expert. I do not know the circumstances 
under which the learned Judge felt it 
possible to part with the document in 
favour of the Government ‘expert. The 
consideration that weighs in not allowing 
the document to be handled by any 
other person is only for the purpose of 
ensuring the safety of the document or 
prevent its being tempered with. It will 
have to be considered if there will-be no 
undue risk if the document is parted with 
in favour of a-Government expert. As far 
as private ‘experts are’ concerned, the 
decisions are uniform. As far.as Govern- 
mentexpert is concerned unless it is not 
possible for- the expert to examine the 
genuineness or otherwise of the’ endorse- 
ments without taking it from the cus- 
tody of the Court, it-would not be desi- 
rable to allow the document to be handled 
by him outside the Court. I think 
that in the circumstances it is proper 
and desirable to have the endorsement 
|éxamined by the Government expert, 
zbut he will do it in tne presence of a Court 
lofficial im the’ District Munsif’s Court, 
‘Salem. If he feels it necessary, he may be 
ipermitted to take photographic copies 
‘af the document. Subject to the above, 
the civil-revision petition is allowed. 
There will be no order‘as ta costs. © 
RS. m 


Petition, allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


Present :—M. M. Ismail, F. 
The Velraveli Weavers’ Co- -operative 


Production and Sales Society Ltd., 
Velraveli Vlae Erode Taluk by 


its Pre sident . Appellant* 
we 3 , 
R. Perumal Naidu Respondent. 


Limitation Act (XXXVI of 1963), section 14 
—Time spent in prosecuting previous pro- 
ceedings bona fide - Exclusion. 


In a suit for reinstatement . and arrears 
of pay upto the date of the suit and salary 
‘from the date of the-suit till reinstatement, 
the termination of service was held ta be 
illegal and reinstatement was ordered ; 
but the plaintiff was directed to file a 
fresk suit for future salary. In the second 
suit, for arrears of future salary the plair- 
tiff is entitled to the benefits of section 14 
of the Limitation Act and no portion of his 
claim is barred by limitation because he 
was bona fide ‘prosecuting his claim in a 
previous proceeding. 


eee: : Paras, 6 87] 
E S R to :— f 


Rabindra Nath. Samuel Dawson v. Sivakami 

and ` others, ` (1972) 2 S:C.J.. 30: (1972) 

2 MILJ. (S.Č) 38r (1972) Z An. W.R. 

(S.Q) 38: AIR. 1972 S.C. 730 ;- India 

Electric Works Ltd. v. A. James Mantosh- and 

another, (1971) 2 8: ak 117: AIR, 1971 
S.G, 2313. .- 


Appeal against the deces of ‘the Court 
of the Subordinate Judge, (Principal) 
of Erode in Original Suit No. Gi o 
1968. l 

N. Sivamani; Ñ. Krishnamitra and V. 
Narayanaswami, for Appellant. ka an 


K. Sarvabhaumen and T. R. Man, 
Respondent: | 


The’ 


for 


Court : delivered the fallowing 


jJupement »— The defendant i in O. S. No. 


289 of. A9 on he file of the, Court of 





$ Appeal No. 32 of 1972. ` : “18th August, 1975, 
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the Subordinate- Judge of Erode. is the 
appellant herein. The facts are not in 
controversy at all. The respondent here- 
in was employed as a clerk in’ the zp- 
pellant-society from 1951 and his appoint- 
ment was, made permanent- in 1952. 
On 23rd’ January, 1957, he was served 
with a notice dated 7th January, 1997 
terminating his service with effect from 
12th December, 1956. Thereupon he 
instituted a suit against the appellant 
herein in O. S. No. 284 of 1957 on the 
file of the Court of the District Munsi 

of Erode for a declaration that his dis- 
missal by the appellant-society was illegal, 
for a mandatory injunction directing the 
appellant-society to reinstate him in the 
old post as a clerk, for arrears of pay up 
to the date of suit with interest thereon 
and for future salary from the date of 
suit till reinstatement ofthe respondent 
and for other- incidental reliefs. The 
trial Court passed a decree declaring that 
the dismissal af the respondent by- the 
‘appellant was wrongful and directing the 
appellant to reinstate the respondent in 
his original job; giving liberty to the 
appellant to call for fresh explanation from 
the respondent and to hold an enquiry 
and directing the appellant to pay a sum 
of Rs. 134.84 being the arrears of pay from 
12th December, 1956 to dst January, 1957. 
The respondent preferred ‘an appeal in 
A. S. No. 146 of 1962 on the file of 
the Court of-.the Subordinate Judge 
of Erode against that portion of 
the decree of the trial Court’ which 
refused to give-him the relief af arrears 
of salary and against the direc- 
tion given to the appellant for mitiating 
proceedings once again. The appel- 
lant also preferred an appeal, A.S. No. 133 
of 1961 on the file of the same Court. 
Both the appeals were tried together and 
a common judgment was pronounced 
on 24th November, 1962. The learned 
Subordinate Judge dismissed the appeal 
preferred by the appellant and allowed 
the appeal preferred by the respondent 
in part holding that the respondent was 
entitled to arrears of salary and setting, 
aside that portion of the decree which 
directed a fresh enquiry. A second 
appeal, S.A. No. 1770f 1963, on the file of 
this Court was preferred by the appellant 
against the-judgment of the learned -Sub- 
ordinate Judge and that second appeal 


“. THE MADRAS LAW: JOURNAL: REPORTS 


[1976 


was allowed in part by this Court in 
2nd January, 1967, a certified copy of the 
judgment therein having been marked 
as Exhibit A-3 in these proceedings. 
This Court, while upholding the finding 
of the Courts below that the dismissal 
was illegal, held that.the respondent 
would have to file a separate suit for the 
salary due to him after the date of the 
plaint in: the earlier suit, namely, O.S. 
No. 248 of 1957. This Court observed: 


“The result of holding that the dis- 
missal of the plaintiff. is invalid in 
law would be that he should be deemed 
to be in service all through and the 
result would also be that month after 
month, he would -be entitled to his 
salary. If the salary is not paid as 
and when,due, urder Article 7 of the 
first Division of the Schedule to the 
Limitation .Act, 1963, he would have 
a period of three years within which 
he could file a suit- - for arrears of the 
salary. A suit for a declaration that 
the dismissal of the plaintiff is invalid 
in law and for -arrears -of salary till 
the date of suit cannot be converted 
into a suit enabling him to” recover 

. arrears.of salary due to-him without 

. any limit of time till he is restored to 
his old post.’ 


It is thereafter the present suit was insti- 
tuted by the respondent herein claiming 
salary for a period of 119 months at the 
rate of Rs. 110 per mensem, that is, for 
the period Ist April, 1957 to the end of 
February, 1967. The svit was resisted 
by the appellant herein. With regard 
ta the period of limitaticn, by an amend- 
ment to the plaint, the respondent 
claimed that he was entitled to the benefit 
af section 14 of the Limitation Act. 
The appellant had filed two additional 
written statements, one of which related 
ta this claim of the respondent tc 
the benefit of section 14 of the Limitation 
Act. 


On the pleadings of the parties, the fol- 
ldwing issues were framed for trial : 


1. Whether the plaintiff is entitled 
to the decree ? 


2. Whether the suit is not maintain- 
able ? 


H VELRAVELI WEAVERS’ CO-OP. SOCIETY D. PERUMAL NAIDU (Ismail, J.) 


3. Whether the suit is barred by 
limitation ? l 


4. Whether the plaintiff is entitled 
the arrears of salary? _ 


5. Whether there is cause of action 
for the suit? a 


6. To what relief ? 


Whether the plaintiff is entitled 
of exclude the period under section 14 
of the Indian Limitation Act ? - 


8. ‘Whether the suit is barred by res- 
judicata, - 


2. By judgment and decree dated 20th 
December, 1971, the learned Subordi- 
nate Judge of Erode held that during the 
period for which the respondent claimed 
salary, he was employed elsewhere and 
earned a sum of Rs. 2,663 and deducting 
that amount, for the balance he was en- 
titled to a decree. Consequently the 
suit was decreed for a sum of Rs. 10,427 
with subsequent interest. It is against 
this decree and judgment that the pre- 
sent appeal has been preferred by the 
defendant in the suit. 


3. Though the issues detailed by me 
above were repetitive, the only question 
that really arose for consideration before 
the lower Court and which was arguec 
before me ir the appeal, having regard 
to the earlier proceedings, was, whether 
the respondent herein was entitled to 
claim salary for the entire period of 119 
months, deducting the sum of Rs. 2,663 
which he earned by employment eleswhere 
or he was entitled only to the salary for a 
period of three yearsimmediately preced- 
ing the institution of the svit; in other 
words, whether the respondent herein 
was entitled to the benefit of section 14 
of the Limitation Act, and if he was sa 
entitled, whether any part of the claim 
made by the respondent was barred by 
limitation. 

. As I have pointed out already, the 
second appeal, $.A.No.177 of 1963, was, 
disposed of on 2nd January, 1967 and 
the present plaint itself was presented on 
7th March, 1967. Therefore, there was no 
question of any delay after the disposal of 
the second appeal and before the filing 
of the present suit. Mr. N. Sivamani, 
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learned counsel for the appellant brought 
ta my notice a decision of the Supreme 
Court in Rabindra Nath Samuel Dawson 
v. Sivakamt and others’, for contending 
that. the respondent herein cannot claim 
the benefit of section 14 of the Limitation 
Act, because he could not be said to have 
bona fide prosecuted his claim for future 
salary in the earlier suit. Before I refer 
to this decision, I must make- one paint 
clear. I have already extracted a portion. 
of the judgment of this Court in $.A.No. 
177 of 1963 and that portion proceeds on 
the assumption that the plaint in the 
earlier suit, namely, O.S. No.284 of 1957 
did not ask for a decree for payment of 
salary subsequent. to the date of the 
plaint. That assumption is not correct 
and having regard to the pleadings in 
the earlier proceedings, both-sides agree 
that the plaint in O.S.No.284 of 1957 did 
contain a prayer fora direction to the 
appellant herein to pay future salary 
to the respondent till the date of his rein- 
statement. Therefore, that portion of 
the observation of this Court in the judg- 
ment ir S.A.No.177 of 1963 referred to. 
above cannot be said to be accurate. Tt 
is against this background, I am con- 
sidering the decision relied on. by the 
learned counsel for the appellant. 

5. In the decision referred to above, a 
suit was filed for a declaration that the 
orders setting aside certain revenue sales 
were without jurisdiction and void for non- 
conformity with section 50 of the Travan- 
core Revenue Recovery Act and om 
certain other grounds. The defendants 
took up a preliminary objection to the 
effect that the suit was not maintainable 
without making the Government a party. 
That contention was negatived by the- 
learned ‘District Munsif. Against that 
decision, a'revision petition was preferred. 
to the Higk Court and when the matter 
came up for hearing before the -High 
Court, the learned counsel for the plaintiff 
in that svit stated that the Government 
was not a necessary party to the suit, that 
the plaintiff was not prepared to implead 
the State as a party and that he was pre~ 
pared to take the risk of not impleading 
the State asa party. On that representa- 





1. ` (1972) 2 S:C.J. 30 : (1972) 2 M.L.J. (8.C.) 
38 : (1972) 2 An.W.R: (S.G.) 38 r ALR. 1972 
S.C. 730. l 
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tion by the plaintiff that he-was prepared 
to the take risk of.nat impleading the State 
as a party, the High Court dismissed the 
revision petition. After the case was 
remanded, the District Munsif tried the 
suit, passed a decree in favour of the 
plaintiff and that decree in the suit 
was confirmed by the District Court on 
appeal. However, when the matter was 
taken up in second appeal, a Full Bench of 
the Travancore-Cochin High Court held 
that the Government was a necessary party 
and that by reason of tre failure of the 
plaintiff .ta .implead. the Government, 
the suit was not maintainable, with the 
result the second appeal was allowed and 
the suit was dismissed. Thereafter, the 
plaintiff issued.a notice under section 
80, Code of Civil Procedure, tothe Gove- 
rnment and filed a fresh suit. The question 
that came up for consideration was, 
whether for the purpose of filing the 
fresh suit, the plaintiff could claim benefit 
of section [4 cf the Limitation Act. The 
High Court held that having regard to 
the facts stated above, the plaintiff therein 
could not be said ta have prosecuted his 
earlier suit bona fide and therefore he could 
not get the benefit -of section 14 of the 
Limitation Act. The High Court in that 
case Observed: i 


“From what we have stated above, 
_ it will be plain that the appellant 
took objection to the non-impleading 
_ of the Government as a party at the 
earliest possible opportunity. The 
respondents warid not take note of 
that objection. They persisted in their 
attitude till ultimately the High Court 
- of Travancore-Cochin held that the 
suit will have to fail for the non-im- 
pleading of the necessary party. A 
request was made te the High Court 
to permit the respondents herein to 
_ remedy the defect. The ` learned 
_Judges held that they cauld not accede 
to that request and that the suit has 
to be dismissed ‘as in spite of timely 
objection raised by the defendant on 
. the ground of non-joinder of parties 
- the plaintiff persisted in. proceeding 
. with the suit undertaking to bear the 


The Supreme Court, after extracting the 
above portion of the judgment observed: 


“ The reasons given by the High Court 
are in our view cogent. Section ]4 
of the repealed Limitation Act which 
is applicable to this case gives benefit 
to a party who has been prosecuting 
with due diligence another civil 
proceeding whether in a Court of 
first instance or in a Cout of first 
appeal against the defendant, where 
the proceeding. is founded upon 
the same cause of action and is 
prosecuted in good faith in a Court 
which from the defect of jurisdicticn 
or other cause of like nature is unable 


` to entertain it. The appellant’s advo- 
. cate points Out that-under section 2 (7) 


nothing shall be’deemed to be done in 


~- good faith which is not done with due 


care and attention and that.in this case 
the appellant was bona fide in purchasing 


_‘tne suit. properties from an auction- 


purchaser who also purchased them in 
revenue sales bona fide and - that -without 
notice to either of them, the sale hzs 
been set aside which is totally without 
jurisdiction and injuriously affects the 
appellant. That the appellant was 
caught in this predicament may be 
unfortunate butin se far as the question 


- whether he bona fide prosecuted the 


earlier suit and appeal there covld be 
na, two opinions on the undisputed 
facts which have been clearly and 
forcefully stated by the High Court. 


. It is clear that no suit for- declaration 


and possession could have been filed 
against the defendants in respect of the 
revenue sales which. was (sic) set aside 
without impleading the Government. 
The objection as to the maintainability 
of the suit was taken at the very initial 
stage but that was resisted and the 
appellant invited a decision by tte 
District Munsif. Even at the stage of 
revision against that order in the High 
Court, he took the risk of proceeding 
with the suit.. This was, therefore, 
not a case of prosecuting the previous 


. proceedings bona fide.” 


risk of not impleading the sircar’. This 
_ attitude on the part of the respondents 
. is sufficient to dispose of the questio 
of bona fides against them.”? 


I am cf the opinion that the above decision 
of the Supreme Court can have na 
application whatever to the facts of the 
present case. In the present case, no 


$ 


abjection whatever was taken to the claim 
of the respondent for a decree for future 
salary till the date’ of reinstateníent either 
before the trial Court or even before’ the 
first appellate Court, notwithstanding the 
fact that the respondent and the ‘appellant 
each. preferred. appeals before the \first 
appellate Court against the portions of the 
decree ‘passed against them. ` The objec= 
tiori was taken only before this Court in 
S.A.Na.177 of 1963 and that is admitted 
in the additional written statement filed 
in the’ present’ case. ‘Therefore, ‘unlike 
the case before the Suprenie Court where 
the plaintiff expressed his’ determination 
not to implead the Government es a party 
and stated that he was prepared to take 
the risk of not impleading the Governnient 
as a party, in the present case, there was 
ra such conduct on the part of the respon- 
dent herein; from which it could be said 
that the respondent was not bona fide 
prosecuting .his claim for future salary 
from the date ot plaint till the date of 
reinstatement. - f 


6:°.On the ather hand, another decision 
of the Supreme Court in India ~ Electric 
Works Lid. v. James Mantosh and another}, 
would appear to be in favour of the res- 
pondent herein, with regard to the “scope 
of section 14 of the Limitation Act. In 
that case, in al money suit for recovery of 
damages for illegal occupation, a decree 
had been ‘passed by the trial Court ‘in 
favour of plaintiff for the entire clair 
including the claim for future damages. 
The High Court in appeal negatived the 
claim for future damages on the ground 
that no decree could be granted for re- 
covery. of compensation after the date of 
the suit or after the date of the decree in a 
pure money suit. The ‘plaintiff there- 
after filed a suit for damages for the period 
subsequent to the period covered by the 
earlier suit. For the period beyond 
three years of the suit, protection from 
limitation was claimed under section 14 
of the Limitation Act and on the general 
principles of suspension of limitation owing 
to the pendency of earlier suit. The 
Supreme Court. held that the plaintiff 
therein was entitled tothe benefit. of 
section 14 of the Limitation Act. The 
oO Iaa Iaa 

1. (1971) 2 SGJ. 117 : ALR 1971 S.C. 
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Glaimin the present case is similar because 

the plaintiff claimed not only the arrearg 
of salary with interest till the date of plaint 

but alsa future “salary from the date 
of plaint till the date of reinstatement. 
I have already held that the prosecuticn 
of that claim was bona fide. 


7. - Hence, the conclustion of the trial 
‘Court that the respondent hereii was 
entitled to the benefit of section [4 cf the 
Limitation Act and that therefore’ no 
portion of the claim was barred by limita- 


tion is correct. 
‘8. No other' point was urged before me. 


9. Under these circumstances, the appeal 


fails and,is dismissed. There will be no 


order as ro costs. 
RS. | 


_ Appeal dismissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. © Soe 
Present :— M.M. Ismail, JF. 0 
The Commissioner for Hindu Reli- 
gious and Charitable Endowatents 
Madras‘ eas ore 


eee 


` a Abpellant™ 
v. bs ait E . ` : 
The Meligai and Shop Varthagar 
Sangam, Shevapet, Salem 2, by its 
Secretary A. Peran Chetty and others 
ee .. Respondents. 


(4) Madras Hindu Religious and Charitable 
‘ndowments Act (XXH of 1959), section 6— 
Hereditary trustee—Definition of.. 007, 


(B) Temple—Dilapidated—Renovation - by 
Sangam’ and providing permanent’ source of 
income—Whether Sangam ‘is hereditary 
trustee. = a A : 


The definition of the term” “ hereditary 
trustee?’ contained in section 6 (11) of the 
Madras Hindu Religious and Charitable 
Endowments Act, 1959 contemplates three 
possibilities : The first, is, the succession 
to the'office of the trusteeship must.devolve 
by hereditary right; the second is, 
the ‘succession to the . office - of 
-trusteeship must be regulated: by usage; 


aaa aaae 


* Appeal No. 141 of 1971. ` 31st July, 1975. 
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and the third is, the’ succession to thé 
office of trusteeship’ must be specifically 
provided for by the founder. The common 
feature to all these three situations is that 
there is a succession to the office of trustee- 
ship.: “Usage’’ can have relevancy, mean- 
ing and significance only if a particelar 
„method of succession has been praved to 
be in existence aver a long period during 
which more than one ‘succession had 
‘taken place. , + [Para 2.) 


Appeal ‘against the decree of the Court 
of the Subordinate Judge (Additional) 
at Salem in Original Suit No. 24 of 1963. 


_ The Government Pleader, far Appellant. 


‘K. Paraséram, P. Narasimhan and P. Jaya- 


ramen, for Respondents. 


The' Court: delivered the following 


Jupamenr, —The third- defendant in 
O.S.No. 24 of 1963 on the file of the Gourt 
of the Subordinate Judge of Salem is the 
appellant herein and the appeal lies in a 
very narrow compass even though 
much judicial time has been spent on 
‘matters which are not strictly relevant 
for the resolution of the controversy raised 
before the trial Court. The facts which 
are admitted or established by the evi- 
dence and which are not disputed before 
me are as follaws: From time immemorial 
there-had been a temple for Sri Gana 
Dhandayuthapeniswamy situated in the 
hillock ‘called Kariaperumal Karadu, 
situated in Nethiedu, a suburb of Salem. 
The temple became a dilapidated one 
and its renovation was done about 50 
years back by the brother of P.W.1, one 
Nagappa Chettiar. From 1924 onwarsds 
there had been a sangam called The 
Maligai and Shop' Varthagar Sangam, 
Shevapet. The said Nagappa Chettiar, 
was the moving spirit behind this Sangam. 
For the purpsoc of renovating the temple 
in question, he spent considerable moneys 
of his own and he also collected dona- 
tions -fram others. In addition to re- 
novating the temple, a site was purchased 
‘from the Municipality whereon buildings 
were constructed for the purpose of 
deriving income for the maintenance of 
the temple. The . Sangam which 
was an unregistered body came ta 
be registered under the Societies 
Registration Act, in 1957. When the 
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Area Committee functioning under the 
Hindu Religious and Charitable. „En- 
dowments Act, 1951,took steps for appoint- 
ment of non-hereditary trustees for the 
temple ‘in question, the Sangam filed an 
application, namely O,A.No.125 of 1958, 
before the Deputy Commissioner, Hindu 
Religiaus-and Charitable Endowments to 
set aside the appointment of the “Area 
Committee and for declaring it as heredi- 
tary trustees of the temple in question. 
That petition was dismissed and the appeal 
preferred by the Sangam against that 
order was also dismissed, and thereafter 
the present suit was instituted under sec- 
tion 70 of the Hindu Religious and Chari- 
table Endowments Act, 1959 for setting 
aside the order of the Commissioner con- 
firming-the order of the Deputy Commis- 
sioner, and for declaring the first respon- 
dent as hereditary trustee of the temple. 


2. The suit was resisted by the appellant 
herein as well as the non-hereditary trus- 
tee appointed for the temple by the 
authorities functioning under the Act. 
Though several questions as ta who effect- 
ed renovation, whether the first respondert 
Sangam was functioning throughout ‘at 
all and whether it managed the temple 
have been considered, I am of opinion 
that’a finding on allthese question is not 
strictly relevant for the disposal of the 
appeal in view of the statutory definition of 
the term ‘hereditary trustee’. Section 
8 (11) of the Hindu Religious and Charita- 
ble Endowments Act, 1959, defines the 
expression ‘hereditary trustee’as meaning: 


“ a trustee of a religious institution, the 
succession to whose office devolves by 
hereditary right or is regulated by usage 
or is specifically provided for by the 
founder, so long as`such scheme of suc- 
cession is in force. ”’ 


The term ‘ trustee’ has been defined in sec- 
tion 6 (22) of the same Act as meaning : 


“any person or body by whatever desig- 
nation known in whom or in which, the 
administration of a religious institution 
is vested, and includes any person or 
body wha or which is liable as if such 
person or body were a trustee. °? 


It is in the light of these definitions, the 
question has ta be considered whether the 
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first respondent herein can be said te be a 
hereditary trustee of the temple in question. 
For the purpose of deciding this contro- 
versy, I am assuming that the first tes- 
pondent herein renovated the temple and 
was in management of the temple. As a 
matter of fact, the learned Subordinate 
Judge in paragraph 17 of the judgment 
states that the Sangam had been managing 
the suit temple for the past about 33 years 
prior to the suit. In fact, this statement 
of the learned trial Judge cannot be strictly 
correct. AsI pointed: out already, the 
Sangam was registered under the Societies 
Registration Act, in the year 1957, even 
though the unregistered body might have 
been in management prior to that date. 
Notwithstanding this assumption, still 
the question is whether the first respon- 
dent Sangam can be said to be a heredi- 
tary trustee within the statutory definition. 
T am clearly of the opinion that it cannot 
be called a hereditary ‘trustee. From 
the definition of the term ‘ here- 
ditary trustee’ contained in. section 6 
(11)-of the Act, it is clear that three possi- 
bilities are contemplated. The first is, 
the succession te the office of the trustee- 
ship must devolve by hereditary right; 
the second is, the succession to the office 
of trusteeship must be regulated by usage ; 
and, the third is, the succession ta the office 
of trusteeship must be specifically provid- 
ed for by the founder. The common 
feature to all these three situaticns is that 
there is a succession to the office of trustee~ 
ship. As far as the present case is con- 
cerned, from the very nature of the case 
_ the first respondent could not claim that 
the succession to the office of trrsteeship 
devolved on it by hereditary right. Equal- 
ly, since the temple was an ancient 
temple and it is not known who founded 
the temple,and all that the first respondent 
could claim was that it renovated: the 
temple,the third contingency contemplated 
also does.nat arise in the present case be- 
cause there is nothing to show that succes- 
sion to the office of trusteeship was spccifi- 
cally provided fo. by the founder. ‘There- 
fore, if at all, the first respondent could 
claim to come within the scope of the 
second contingency enumerated by me al- 
ready, namely , the succession to the office 
of trusteeship is regulated by usage. In 
this case, there is absolutely no evidence 
as to who. was the trustee before the San- 


gam tock over the renovation work and 
therefore the first respondent Sangam it- 
selfis not ina position to szy that it suc- 
ceeded, to the office af the trusteeship by a 
particular method or manner. As far as the 
Sangam itself is concerned, it is still in 
existence and it isin management of the 
trust property and therefore there is nc 
question yet ofthe succession to the office 
of trusteeship being regulated: by usage. 
The “usage” can have relevancy, meaning 
and significance only if a particular 
method of succession has been proved tol 
be in’ existence over a long period during 
which more than one succession had been 
taken place. In this case, as I pointed out 
already, all that has been established is 
that the first respondent Sangam, before 
its’ registration, having renovated’ the 
temple, continues to be in management 
of the temple even after the registration. 
From this alone it is not possible ta hold 
that the succession to the office of trustee- 
ship is regulated by usage, and by such 
usage the first respondent Sangam has 
become the trustee and therefore it is 
the hereditary trustee of the temple: in 
question. In view of this conclusion of 
mine it is immaterial whether the first 
respondent was a registered body or an 
individual because the definition of: the 
term ‘trustee’? also included a body of 
persons, but so far as the present case - is 
concerned, even-on the basis that a body 
can be hereditary trustee, still the crucial 
requirement; namely that the succession 
to thé office Of the trusteeship must be 
regulated by usage, has not been esta~, 
blished in the present case. In view of 
this the first responder t Sangam cannot be 
said to be a hereditary trustee of the svit 
temple within the meaning of that expres- 
sion occurring in section 8 (11) of the 
Act, and consequently the first respondent 
was not entitled ta the declaration it 
prayed for. Unfortunately, the learned 
Subordinate Judge has not borne this 
aspect in mind. In paragraph 17 of his 
judgment he has considered this question 
and appears to have proceeded merely on 
the basis of equitable considerations with- 
out reference ta the statutory provisions 
themselves. In., that paragraph, the 
learned trial Judge extracted the definition 
of the term ‘hereditary trustee’ occurring 
in section 6 (11) of the Act and zlso 
stated that it could nat be said that,the 
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office of trusteeship devolves by heredi- 
tary right in this case and that the founder 
of the suit temple was not known and so 
there was no provision by any 
founder for succession to the office of 
trusteeship. Notwithstanding this con- 
clusion, he proceeded, to state : 


“ But it can be said that in the present 
case, the right to the office of trustee- 
ship is regulated by usage, because 
for a very long period of 33 years the 
plaintiff Sangam through its Office- 
bearers has been managing the affairs 
of the suit temple. As mentioned 
earlier when the suit temple was in a 
ruined condition, uncared for by any- 
body, the plaintiff, Sangam had taken 
the ‘pains of renovating it and had 
provided a permanent source of income 
for the upkeep of the suit temple by 
purchasing a site and bv constructing 
buildings thereon and utilising the 
rental . income therefrom for that 
purpose. There is no evidence on 
record to show if the suit temple has 
any other source of income excepting, 
the buildings put upon through -the 
efforts of the plaintiff Sangam, in the 
site purchased from the Municipality. 
Even the third parties who had, provid- 
ed some buildings in that site purchased 
from the Municipality had left them 
with the plaintiff Sangam to utilise 
the income therefrom for the upkeep 
‘of the suit temple which is evidenced 
by Exhibits A-134 and A-135. There- 


fore it is just and equitable that the, 


plaintiff Sangam should be recognised, 
as the hereditary trustee of the suit 
temple, in the interest of the suit 
‘temple. °’ 


Thus it is clear that the learned trial 
Judge ‘proceeded merely on the basis of 
equitable consideration, but I am of the 
opinion that such consideration are 
foreign ‘ta the scope of the suit because it 
is a statutory -one‘instituted under section 
70 of the Act XXII of 1959 for the pur- 
pose of setting aside the order dated 7th 
September, 1962, in Hindu Religious and 
Charitable Endowments. Appeal No. 6 
of 1962 passed by the trial Judge exerci- 
sing the powers of the Commissioner and 
for declaring the Sangam as the “hereci- 
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tary trustee” of Sri Gnana Dhandayutha- 
pani Temple within the, scope of the 
expression contained in the Act itself. 
In these circumstances the conclusion 
of the trial Court cannot be sustained and 
the appeal is therefore allowed and the 
judgment and decree of the learned sub- 
Ordinate Judge are set aside and the'suit 
instituted by the first respondent will 
stand dismissed. 


3- Having. regard to the fact that the 
first respondent Sangam had taken the 
pains of renovating the templé and had 
provided a permanent source of income 
for the upkeep of the suit temple by 
purchasing a site ‘and by constructing 
buildings thereon and managing the 
temple without any complaint, I think 
this is a fit and proper case in which I 
should direct the parties to bear their 
respective costs both ir this Court as well 
as in the trial Court. 


RS. 





Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. ; 


Present :—M.M. Ismail, 7. 


M. Sundaresan Chettiar .. Appellant® 
A. Muthuvelavendan Nadar 
~ Respondent. 


Madras Agriculiurists Relief Act (IV of. 
1938), section 3 (11) proviso (A)—Agri- 
cullyrisi—Person having saleable interest in 
agriculturist land—Burden of proof. 


It has been settled by the Privy Council 
as well as by this Court that the burden 
of proving thata person who has a saleable 
interest in agricultural land comes within 
the scope-of one or the other of the pro- 
visos to section 3 (11) of Madras Act-IV 
of 1938 is on the creditor. Para. 1.] 


Cases referred to :—. 


Veerayya v. Sivagami Acki,(1949) 2 MLJ 
688: 62 L.W. 819: AIR. 1949 P.G. 


`* Appeal No, 402 of 1970, - 5th March, 1975, 


Íj SUNDARESAN CHETTIAR 0. MUTHUVELAVENDAN NADAR (Ismail, J) 


319; Pertasami Pillai v. Sivathia Pillai, 
(1940) 2 M.L.J. 498: A.I.R. 1941 Mad. 
112; Suryanarayanamurti v. Satyanarayana- 
mutrthi, (1946) 1M.L.J. 54:59 L.W. 36: 
A.LR. 1946 Mad. 264. 


Appeal against the decree of the Court 
of the Subordinate Judge of Coimbatore 
in Original Suit No.299 of 1968. 


9. Neinarsundaram and V. Natarajan, for 
Appellant. 


M. Chinnappan Nair and J. Ramalingam, 
for Respondent.~ 


The Court delivered the following 


Jupament.—The plaintiff in O.S. No. 
299 of 1968 an the file of the Court of 
the Subordinate Judge of Coimbatore is 
the appellant herein. The appellant 
instituted the suit against the defendant 
for recovery of the sum due under Exhibit 
A-1 promissory note, dated [7th April, 
1964 for Rs. 10,000 executed by the res- 
pondent in favour of the appellant. The 
suit was decreed as prayed for with casts, 
but with interest as per the Madras Act IV 
of 1938. In the appeal the only ques- 
tion that is raised is whether the respon- 
dent was entitled to the benefits of the 
Madras.Act IV of 1938. This question 
has been dealt with by the learned Sub- 
ordinate Judge in paragraph 10 of his 
judgment under additional issue. This 
question was raised. by the respondent by 
way of an additional written statement 
filed by him. The learned counsel for 
the appellant relies on an affidavit filed 


ty the respondent herein on 26th August, 


1969 wherein-he stated that he had been 
given notice of assessment in which the 
income fram his wife’s property was 
included and that he had’ appealed 
against the same and he was likely to suc- 
ceed. The learned counsel for the appellant 
contends that in the light of this admis- 
sior of the're:pondent he was not an agri- 
culturist within the meaning of the Madras 
Act IV of 1938 and he was not entitled to 
the benefits; of the Act. I. am unable to 
accept his argument. The defenition 
of the term “ agriculturist ’’ is to be found 
in section 3 (11) of the Act: Under, sec- 
tion 3-(11) (a) a person having a saleable 
interest in any agricultural or horticul- 
tural land in this Statė will be an agricul- 
turist, Jt is nat disputed in this case 


2) 


that the’ respondent had a saleable 
interest in agricultural land in the State. 
However, the question is whether the res- 
pondent falls within the scope af praviso 
(d) to section 3 (11) of the Act and there- 
fore he was not entitled to the berefits of 
the Act. Proviso (a) states that a person 
shall not be deemed to be an agriculturist 
if he had been assessed to income-tax 
under the Income-tax ‘Act for certain 
periods, For the purpose of the rate of inte- 
rest, what is relevant is the actual proviso 
to section 13 of the Act. According to that 
proviso the person should have been asses- 
sed to income-tax under the Irdian 
Income-tax Act for both the finan- 


cial years ending with 31st March, 
immediately: ` preceding the date 
on which the debtis incurred. In this 


case, the date of the promissory note 
is 17th April, 1964 and therefore urless 
it is established * that the respondent 
was assessed, to income-tax for both the 
financial years ending on 3{st March, 
1964, the proviso (2) will not apply to the 
respondent’s case. In this context it is 
necessary to refer to what the respondent 
stated in his affidavit referred to already. 
In paragraph 3 thereof he stated, “I. have 
not been assessed to any. income-tax 
after 1961. This year I have been given 
notice of assessment in which the income 
fram my wife’s property is included. I 
have appealed against the same and I am 
likely to succeed.’ Thus, the above aver- 
ment in paragraph 3 of the affidavit of the 
respondent would not bring the case with- 
in the scope of the proviso to section 3 (11) 
ofthe Act. It isnot disputed that there is 
no other evidence ta show that the res- 
pondent came within one or other of the 
provisos to section 3 (11). It has-been 
settled bythe Privy Council as well.as by 
this Court that the burden or proving that, 
a person who has a saleable interest in| 
agricultural land comes within the!scope 
ofone or the other of the provisos is on the 
creditor. The Privy Council ‘in. enya 
v. Sivagami Achi+, stated as follows : 


“ Some discussion took place before the 
Board as ta'thé burden of proof, and 
the Judges of the High Court seem to 
. have considered’ thet the burden of 





"1. (1949) X MCL.J. 688 : 62 L.W, 819 : ALR. 
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proving that they were agricultwrists 
entitled to relief under the Act lay upon 
the appellants. . In the first instance na 
doubt the burden was upon the appel- 
lants ta show that they were agricul- 
turists. But having shown that they 
fell within the general definition of 
that term they would be entitled to 
relief unless they were deprived of the 
privilege by one of the provisos and 
tke burden wauld lie upon any one so 
asserting ta prove his case.” 


The same view was taken by the Court 
in an earlier judgment viz., Periasamt 
Pillai v. Sivathia Pillai}, The Bench of 
this Court stated as follows : 


“ With reference to the question: of the 
burden of proof under section 3 (11) of 
Madras Act IV of 1938 and its provisos, 
it seems to us clear that the applicant 
has first to establish a prima facie case that 
he falls under one of the categories enu- 
merated in section 3 (11) (a) to (4). Then 
the burden shifts to the respondent to 
show prima facie that the applicant is 
exclvded by one or other of the provi- 
sas. When this has been done the burden 
again shifts to the applicant to 
adduce materials which are specially 
within his knowledge and have a bear- 
ing on the applicability of the provi- 
sos,?? 


The same view was reiterated in another 
judgment of this Court in Suryanarayana- 
murthi v. Satyanarayanamurthi®. This Court 
again pointed out as follows: ` 


`“ Tt has béen held by this Court that 
when once a person is shown to have a 
saleable interest in any agricultural 
land the burden of provirg that he is 
disqualified under one or other of the 
four provisos to section 3 (11) lies upon 
the creditor. Here, the debtors would 
undoubtedly be agriculturists unless 
they come within the mischief of one 
ar other af the provisos, because the 
mortgage in question ‘includes agri< 
cultural land. -The burden, therefore, 
of showing that the debtors were dis- 
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qualified fram claiming the benefits of 
the Act lay upon the creditors...... 


2. Under these circumstances, it is clear 
that the appellant had not discharged his 
burden and it has not been established that 
the respondent is not entitled to the benc- 
fits of the Madras Act IV of 1938. Corise- 
quently the appeal fails and it is dismissed 
with costs. ' 


RS. 


—— Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—T. Ramaprasada Rao and S. 
Rainavel Pandian, FF. Z 


V.R.S.RM. Ramaswami Chettiar and 
another ny «e Appellant® 


a. 


Sri Devi Talkies by partner K. Rama- 
krishnan and others Respondents. 


Negotiable Instruments Act (XXVI of 1881), 
section 118—Presumption as to passing of 
consideration—Burden of proof. 


Until the contrary is proved, every nego- 
tiable instrument which is duly made or 
deemed to have been made should ‘prima 


facie be held to -be one supported by 


consideration. Presumption under sec- 
tion’ 118 of the Negotiable Instruments 
Act, shifts the burden of proof in the se- 
cond sense, that is, the burdén of estaklish- 
ing a case shifts to the deferidant, the de- 
fendant may adduce direct evidence ta 


‘prove that the promissory note was not 


supported by consideration and if he 
adduccd acceptable evidence, the burden 
again shifts: to the plaintiff, and so on. 
It is therefore clear that the burden is 
ambulatory; at One time it is on the plain- 
tiff, and according ta the proof and cir- 
cumstances, it shifts on ta thé shoulders 
of the defendant. ' ` [Para, 18.] 


Case referred to :— 


Narasamma v. Veeraraju, 1.1..R. 58 Mad. 
841: A.I.R. 1935 Mad. 769. 

Appeals against the decrees of the: Gourt 
of ‘the Subordinate Judge (Principal) 


* Appeal Nos, 260 and 533 of 1971.: on 
ai 7th February, 1975, 


hs 


dated the 29th day of March, 1971 and 
passed in O.S. No..290 of 1970 (in 
Appeal No. 260 of 1971) and in O.5.'No. 
299 of 1970 (in Appeal No. 533 of 1971) 
respectively. 


NC. Raghavachari and N.S. Varadachari, 
for Appellant. 


V. Shanmugham, for Respondent. 


The Judgment of the Court was delivered. 


by = 

Ramaprasada' Rao, 7.—These two appeals 
arise out of two original suits, O.S. Nos. 
290 and 299 of 1970, on the file of the 
Court of the Subdrdinate Judge of Madu- 
rai. They are connected in the sense 
that the plaintiff in one suit (O.S. No. 290 
af 1970) is the husband of the plaint‘ff in 
the other (O.S. No. 299 of 1970) and the 
defendants are’ common. For the pur- 
pose of'convenience, we shall take up Ap- 
peal No. 260 of 1971 which is against the 
judgment and decree in O1S. No.’ 290 of 
1970. - The plaintiff’s case that defen- 
dant’s 2 and 3, partners of the first defen- 
dant, Sri Devi Talkies, borrowed a sum 
of Rs. 55,000 on 26th February, 1970 gave 
a bearer cheque on the Thanjavur Per- 
immanent Bank limited for the said amount, 
undertook to repay the amount within a 
few days thereafter and gave an assurance 
to the plaintiff that the cheque (Exhibit 
A-1) given by them could be presented 
for encashment after seventeen days. In 
furtherance of the assurance, as alsa in 
evidence of the borrowing, the defendants 
executed a letter Exhibit A-3, which also 
bears the same date as the bearer cheque. 
Under Exhibit A-3 the defendants un- 
conditionally acknowledged that they 
had discounted the cheque for Rs.-55,000 
for cash received, less discounting com- 
mission of Rs. 421.50. They also re- 
quested the plaintiff to present, the cheque 
for payment on 15th March, 1970. The 
defendants undertook that, if the cheque 
was dishonoured for any reason, they 
would pay the said amount of Rs. 55,000 
on demand together with interest at 
eighteen per cent. per annum till the date 
of payment. According ta the plaintiff, 
though the thavanat period expired on 15th 
March, 1970 at the request of the defen- 
dants, the plaintiff did not present the 
cheque for payment until 4th May, 1970. 
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When ultimately the cheque was sent to 
his bankers (Indian Bank, Town-hall 
Road Branch) for collection on 4th May, 
1970, the same was” dishonoured, and 
was returned with the endorsement 
“Refer ta the drawer. °? ` 


2. Thereafter the plaintiff sent the: sujt 
notice (Exhibit A-5) dated 8th May, 1970 
claiming the amount, together with in- 
terest. The reply (Exhibit A-6) given 
by the defendants is couched in dubiays 
language. No doubt, the defendants deny 
the borrowing, but: would say that the 
purpose for which the cheque had been 
issued had been suppressed by the plain- 
tiff. They did not, however, disclose the 
so called purpose for which the- cheque 
was issued by them. They would further 
maintain that due to some- misunderstand- 
ing the. notice was sent by the plaintiff 
and they reseived -thcir right to file a 
‘‘detailed statement’’, disclosing all the 
particulars .in respect of all the transac. 
tions they had with the plaintiff and.also 
the purpose of -which the cheque was issu- 
ed. At the end, however, they wauld con- 
clude by saying that they were making 
arrangements ta settle the plaintiff’s ac- 
count. As the 1eply did not apparently 
satisfy the plaintiff, he instituted the pre- 
sent suit for the recovery of a sum of 
Rs. 58,025 with subsequent interest on 
the principal amount and the casts of 
the action. - 


g. Defendants Í ta 3 in their commen 
written -statement denied the suit claim 
anddenied that the bearer cheque was 


‘given by them in consideration of the 


borrowing of cash-made on 26th February, 
1970. ‘They would attribute mative to 
the plaintiff in the matter ofthe presenta- 
tion of the cheque and the resultant en- 
dorsement obtained by him from his 
bankers, and would categorically allege 
that the plaintiff cheated them, on ac- 
caunt of same ill-feeling and misunder- 
standing. According to them, the plain. 
tiff was not possessed of sufficient funds 
on 26th February, 1970 to lend the sum of 
Rs. 55,000 on that day. They would re- 
fer ta the other svit filed by the pleintiff’s 
wife, which is the subject-matter of Ap- 
peal Na. 533 of 1971, which in turn arises 
from the judgment and decree in O.S. No. 
299 of 1970 on the file of the same Court 


bå 


and would say that it was in connection 
with their dealings with the, plaintiff ’s wife 


that they gave the bearer cheque. They. 


would incidentally state that the claim of 
the plaintiff’s wifein O.S. Na. 299 of 1970 
is also ta some extent false, and that the 
present suit has been filed only ta harass 
the defendants and to support the claim 
of the plaintiff’s wife. They have invent- 
ed in their written statement a defence 
which was not disclosed in their earlier re- 
ply notice, but which they would whisper 
in a telegram given (Exhibit B-7) at or 
about the time when the suit-was about 
ta be filed, and would reiterate it in their 
written statement. According ta the de- 
fendants, in February, 1970 the plaintiff 
was. in need of money for the marriage of 
his daughter, that he demanded repay- 
ment of the moneys due by the defendants 
to his wife, that though they had liquid cash 
with ihem, they could not accommodate 
the plaintiff and that it was at the sugges- 
tion of the plaintiff that they issued the 
cheque for Rs. 55,000, so that he wauld 
discount the same with third parties,realise 
whatever amount he could and give cre- 
dit for the same towards the debt due by 
the defendants. to the plaintiff’s wife. 
These were the circumstances, according 
to the defendants, which led to the draw- 
ing ofthe bearer cheque and therefore they 
would urge that no consideration passed 
under the cheque and.that the suit based 
on such a negotiable instrument was not 
sustainable. 


In the reply statement filed by the 
plaintiff, he reiterated that the cheque 
Exhibit, A-1 was supported by consi- 
deration and that the dealings which the 
defendants had with the: plaintiff’s wife 
were totally independent and distinct 
fram the suit cheque on.which the present 
action was based. The plaintiff further 
denied every one of the allegations made 
by the defendants in their written state- 
ment. eo 


i 


‘The following issues were framed in that 
action by the trial Court. 


d 


1. Whether the cheque for Rs. 55,000 
on 26th February, 1970 and the discount 
letter were given by the defendants ta the 
plaintiff for the reasons stated in the 
written statement ? 
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2. To what relief, if any, is the plaintiff 
entitled ? A 7 


5- The learned Subordinate Judge, after. 
hearing the parties,. and: particularly 
basing his inference on conjecture, was 
of the view that the cheque of Rs 55,000 
was not supported‘ by consideration and 
that therefore na action could be laid on 
it. While dealing with it, the learned 
Subordinate Judge admitted that the 
onus of proof lay heavily on the defendants 
under the provisions of the Negotiable 
Instruments Act to dislodge the presump- 
tion which would usually arise on a nego- 
tiable instrument which ex facie did not 
suffer from any material defect, which 
ought to be taken judicial notice of, 
He would also find that the defendants 
had similar dealings with the plaintiff 
on prior occasions, but he would not 
countenance the plaintiff’s theory that 
the suit cheque was one which was also 
given by the defendants in the usual 
course of such. discounting transactions. 
According to the learned Judge, the 
onus was on the plaintiff to establish 
that he had sufficient-funds on that day 
ta lend the money, and, in order to fortify 
his finding that the plaintiff was not pos- 
sessed of such funds, the learned. Sub- 
ordinate Judge inspects the account 
books produced by the plaintiff, Exhibit 
A-16, et seq and found that there was a 
shortage of Rs, 934.45 on the date of 
the alleged borrowing and that this cir- 
cumstances by itself was sufficient to come 
to the conclusion that the plaintiff did 
not have the entirety of the sum of 
Rs. 55,000 on the date of Exhibit A-1. 
Incidentally it became necessary for him 
to examine the accounts produced by the 
defendants so ‘as to find out whether the 
burden which lay heavily’ on them had 
been discharged, to avaid the suit claim, 
On more than one occasion in the course 
of his judgment the learned Svbordinate 

udge found that the account books pro- 
duced by the defendants (set out in para- 
graph 24 of his judgment) were defective 
and contained many . serious defects, 
Tt is unnecessary for us to repeat the 
opinion expressed by the learned Sub. 
ordinate Judge about thé accounts 
produced by the defendants and the in- 
herent ` defects which were prima farie 
demonstrated therein. But, for reasons 
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not very clearly given, he would say that, 
though there. were. defects; and .seiious 
defects, in the account books, they-did not 
necessarily show that-the entire- accounts 
should’. be-_ disbelieved.. He -theréfcre 
accepted the contenticn-of the deféndants 
that, in-the absence of any entry ree 
garding. the borrawing of the sum ‘of 
Rs. 55,000 on or about the date when Ex- 
hitit A- was-issued-the conclusion, ac- 
cording to-the - learned Subordinate 
Judge,-was irresistible that the suit‘ claim 
was false? He therefore dismissed the 
suit.-: Hence the appeal (Appeal No. 260 
of ISTE) o e EET ge he ig 


6. Inthe other.suit (O S. No. 299 
of 19,0 the pleadings are simple and the 

defence alsa: is equally - simple.. The 

suit was . laid.by:the plaintifs . wife for 

the recovery of'a sum of:Rs. 1,20,000 
representing the principal on a promissory 
note dated 18th August, 1968 (Exhibit 
A-4) together with interest thereon; which 
amounted ‘ta Rs. 32;600.'The total claim 
was for the recavery of Rs. 1,52,600 prior 
to the institution of the suit, the plaintiff’s 
wife gave a counsel’s natice’(Exhibit A-7) 

which was also duly replied by the defen- 
dant’s counsel, under Exhibit: A-8.-In the 

reply ` notice ‘the. defendants admitted 
the . execution of the promissory ‘note, 

but would ‘add, without any particulars; 

and without: any explanation thereto, 
that, “‘it is not correct to say that the in- 
terest has been paid up tal6th S:ptember, 
1968”. After referring to the various prior 
transactions had: by them with the plains 
tiff, they would say that they weré making 
arrangements to pay the entire amourt 

within three months from the ` date of 
the reply notice. As we said, the defen- 
dants did not*set out in the reply notice. 
any payment or plead partial’ discharge 

of the amount payable on the suit prot 
missory note. Whilst this was the position 

in theit written statement, they: would 
plead ‘partial discharg:. They would. 
refer to a payment of a-sum ‘of Rs. 29,690 
said to bave been paid -by’them . from’ 
2Ist August, 1968 till'15th March; 1970 

(both days inclusive) ‘as per the statement 
of accounts praduced: by‘them along with: 
their Written -stdatement. Here again, the’ 
manner in which the amounts’ were paid 
or the persons through whom the amounts 
were sent- dre not set out, either in-the’ 
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body of the written statement or ir the 
accounts produced by them. They weuld 
baldly claim credit for a sum of Rs, 
‘29,690 paid by them’ towards the prin- 
cipal and interest ` and praycd tkat the 
necessary decree might be passed with 
proportionate ‘casts. i 


7. We have already referred to the 
fact-that the learned -Subordinate Judge 
tried both the suits together and 
rendered a common judgment. He 
framed the following issues on the plead- 
ings as abave:. ee Bows 

1. -Whether the suit promissory . note 
dated, 18th August, 1968 is in renewal 
of the prior promissory notes ? ` 
2. ‘Whether’ the interest- has been -paid 
only up ‘to 18th September, 1968 ;. 

3. Whetker the payment of Rs. 29,690 
on various occasions pleaded by the de- 
fendants is true ? onan 

4. What is the amount due to the 
plaintif? © > -> : 

5. "To what relief, if any, is the plaintiff 
entitled ?- ted 


‘The [earned Subordinate Judge found 


thatthe ‘suit’ promissory > note Ww?s 
executed by the defendants and that it was 
supported .by consideration. He. ac- 
cepted tke'‘stary developed by the defen- 
dants in the. witness box through their 
witnesses. that the sum of Rs. 29,690 had 
to be given credit for to the ‘defendants 
by the plaintiff.” Here against he not only 
relied upon the testimony of the witnesses 
examined’ òn the side of the de‘endants 
but also once again placed reliance upon 
the accounts which - were characterised 
by him as containing defects, and seriors 
defects, and decreed the svit ‘claim less 
Rs. 29,690 with proportionate costs om 
concessional scale, It is ‘as against this, 
Appeal, No. 533.of 1971 has been filed. 


8. We shall first take up the. account 
books produced by the respective parties 
so that it-weuld-not be necessary for US 
to refer to’ them once -again m the 
course cf our judgment... The dcfende nts 
have produced their accounts.. Exhibits 
P-6310-B-98 are ertire in -their legger. 
filed by‘ the deféndants. -The ..learncd 
Subordinate Judge himself admite thet 
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a perusal of the entrics in Exhibit B-63 
along with those in Exhibit B-84 clearly 
showed that not only was the ink 
different, but also was the handwriting 
different. He was not preparedto accept 
the theory ofthe defendants spoken to in 
the witness box by D.W.3that they had 
been written by one and the same persori. 
He would alsa condemn D.W. |, who 
was anxious ta support the deferdants 
and was prepared to swear that it was the 
same persons who wrote all the entries. 
On a further examination of all the re- 
levant entries andthe pages inthe ac- 
count books the learned Subordinate 
Judge was constrained to find that cer- 
tain papers in the ledger were moving 
up and dawn and were not closely stit- 
ched. He would however, explain it 
away by saying that, on account of fre- 
quent. ‘user, the paper might have, be- 
come loose. It is difficult ta believe that 
the crucial paper alone, which is relevant 
ta the instant case, was moving up and 
down, whils: the other papers were m- 
tact, in the account book. There is 
trerefore something very strange about 
this paper. We have already referred 
to the fact that this was written by some 
one and not by Sundararejulu Naidu, 
as claimed by D. W. 1 and supported by 
D.W. 3. Against in the so-called re- 
gularly kept account book, there is no 
continuity in the mimberirg cf pages. 
Pages 610 to 631 have been corrected 
to 510 to 531. Thereafter from pages 
532 to 541 the figure ‘5’ has been written 
in pencil at the top of the figure ‘6’ This: 
curious account book is explained away 
by the defendants by the gullible ex- 
planation that there wes defect in the 
numbering of the pages of the original 
ledger itself. This apart, the learned 
Subordinate Judge. himself discovered’ 
a serious defect, in that the entries in 
Exhibits B-63 and B-75 appeared to be in- 
different handwritings and that -the 
entries subsequent thereto were written- 
by the same person, but his manner of writ-, 
ing the word “u bm was different. A 
stale explanation was given by the de- 
fendants which went home ta the learned 
Subordinate Judge. But. we’ agree with- 
him that: this is.one of the many serious 
defects which he discovered, but which: 
he tolerated , and ultimately excused. . | 
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9. On the other hand, the account 
books produced by the plaintiffs have 
no such defects. But the reason why 
the learned Subordinate Judge did not 
place any reliance on the account books 
of the plaintiff, Exhibit A-16 et seq., was 
that on totalling up the amount avail- 
able with the plaintiff on the date when 
the suit transaction took place their cash 
fell short ofa sumofRs. 943.45, He 
would not accept the explanation of P.W. 
3 that they had to borrow a sum of 
Rs. 1,000 from a third party to make up 
this amount which was given in cash ta 
the defendants. We are referring to this 
aspect at this stage only to reiterate that 
in our view, the account books of the 
plaintiff’s case that, on the date when 
the cheque was issued by the defen- 
dants, asum of Rs. 55,000 was lent by 
the plaintiff to the defendants as evidenced 
by the entries in the account books. 


ro. Having thus touched up on the 
account books of the respective parties, 
and having found that we are unable to 
place any reliance upon the accounts 
produced by the defendants’ we ‘shall 
now consider the various points, that the 
plaintiff did not have sufficient cash to 
perform the marriage of his daughter in 
February, 1970. The defendants themsel- 
ves had to admit, both in their written 
statement and when one of them was in the 
witness box, that the plaintiff was a money- 
lender and a well-to-do person. The 
suggestion therefore that the plaintiff had 
to borrow money for the performance of 
the marriage of his daughter appears to 
berather strange. If this evidence of the 
defendants is really true,one would expect 
that the defendants-borrowers should 
have jumped at it and incorporated it 
in their reply notice when they gave, 
through ` counsel a reply to the notice of 
demand.. But, on the other hand, . 
nothing of the kind happened. The 
reply notice is camouflaged and deli- 
berately misleading. The defendants as 
barrowers, and as is usual with borrowers, 
denied the loan, -büt reserved their right 
ta file a ‘detailed statement’ disclosing the 
particulars in respect of that transaction 
and also the purpose for which the che» 
qués was issued. What prevented them 
fron stating the purpose for which the 
cheque was issued, which they later. 
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thought of in the telegram (Exhibit B-7) 
and in their written statement, is not at 
all clear. They would refer to some 
misunderstandings between themselves 
and the plaintiff. Probably this was the 
reason why they were not prepared to 
say anything at that time, but reserved 
their right to -develop their defence 
according to circumstances and their con- 
venience. We are unable to fellow 
the unequivocal statement mace in Exhi- 
bit A-6 by the defendarts in reply to 
the plaintiil’s notice, when they stated, 
that they were making arrangements to 
settle ‘your client’s account’’. We have 
already touched upon the defence of the 
defendants. They would say that the 
cheque was given in relation to an 
admitted debt dve and owing by them 
to the plaintifl’s wife. Thereby they 
would meke it appear that they’ had 
nothing to do with the plaintiff and that 
there was no account of the plaintiff 
for being settled. Yet they would say 
in their reply notice that they: were 
making arrangements to settle the plain- 
tiff’s account. If there was no account 
the question of settling a non-existing 
account would not arise. This by itself 
is a positive indication that even at the 
outset the defendants wanted to wriggle 
out of the transactions and, if possible, 
evade payment by raising defences 
at convenient times as and when occasion 
arose. 


11. One such circumstances which 
prompts us to hold that the story of the 
defendants that the plaintiffs wanted ta 
bonow money and requested the defen- 
dants for accommodation by giving a 
bearer cheque ta enable him to discount 
the same, is not true is borne out by the 
attitude of the defendants themselves in 
the course ofthe trialofthis litigation. 
When the plaintiff was in the box, na sug- 
gestion was put to him that he had na 
funds on that day and that that was 
why he had to make a circu- 
itaus arrangement for raising finance 
to perform the marriage of his 
daughter. Mr. D. Ramaswami Iyengar, 
learned counsel for the respondents (defen- 
dants) is unable te point ovt, fram the 
evidence of the plaintiff as P.W.1, that 
any such suggestion was pvt: to him when 
he was inthe box. The defendants were 
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therefore not sure of their own stand: 
they were not courageovs encugh to face 
the plaintiff and bring home ta him the 
so-called story which they weaved out 
rather late and which they would not 
set’ aut in their reply notice. 


12. The next question is whether the 
account ‘books of the defendants, so far 
as this case is concerned, could be relied 
upon. The learned Subordinate Judge 
referred to those accounts and tound 
that there was no entry of receipt of this 
sum of Rs. 55,000 therein. Having, 
expressed that view, he went into the 
other question. Whether the plaintiff 
had the necessary funds with him on’ that 
day, to lend the sum of Rs. 55,000. The 
defendants and the plaintiff are business- 
men and both are shrewd enovgh and 
well acquainted with men and matters. it 
was impossible for the defendants to have 
acted in the manner they did. Exhibits 
A-3 may be referred to in the first instance. 
There is a catego:ical admission in this 
letter that they have received cash less 
discounting commission of Rs. 421-50. 
They would also Yequest the plaintiff to 
present the cheque for payment on [5th 
March, 1970. One would expect. the 
defendants to repudiate this letter, when 
they had the opportunity to do so. In 
their reply- notice, Exhibit A-6-there is 
no reference to this letter at all, which 
prima facie is clear and clinching, in that 
the defendants themselves have ackaow- 
ledged the receipt of cash of Rs. 55,000 
in Exhibit A-3. Persons in the postticn 
of the defendants, who are ‘simessMen, 
should have at least stated u. le reply 
notice the circumstances “under "ich 
they wrote. Exhibit A-3. Even th 

absent. There is na suggestion in that 
letter that the plaintiff did not have the 
necessary funds with him to lend. 


13. With this background, we shell 
now look into the accounts of the 
plaintiff. The day-book produced by 
the plaintiff did show that he had sufficient 
funds to lend. the sum of Rs. 55,000. 
No doubt, on a microscopic examination 
of the credits with the plaintiff, the learned 
Subordinate Judge was at pains to 
discover that there was a shortage of 
Rs, 934-45. Even this was. explained by. 
P.W.3 when he was in the witness box, 
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when he stated that they provided them- 
selves with another sum of Rs. 1,600 
from the son-in-law of the plaintiff. 
There is nothing improbable in this. 
The entire transaction is a cash 
transaction. It is not for the borrower 
to delve into the manner in which the 
creditor obtained his cash. - It ‘is not 
pretended that this cash was paid only 
from the funds of the business carried on 
by the plaintiff. The question ig Whether 
the cash of Rs. 55.000 was paid on 
that dey or not. Fortunately for the 
plaintiff. the sum total of the cash avail- 
able with him as per his accounts fell 
short by a sum of Rs. 934-45. He tried 
to bridge the gulf by saying that another 
sum’ of Rs. 1,000 was borrowed from 
his son-in-law, to make up the cash 
advanced. There isnothing imnrobable 
in this, in the light of Exhibit A-3 which 
is not even attacked’ by the defendants 
as a letter which hed been extrected or 
forced aut of them by the nlaintiff, at.any 
material point of time. We are therefore’ 
unable to helieve the defendants’ "CASE; 
that the plaintiff did not have the requisite 
cash on 246th February, 1970, far him to 
lend to them the. sum of Rs. 55,000. 


x4. The defence in the main of the 
drfendants was that it was to raise funds 
ta met the expenses of the plaintiff's 
daughter’s marriage that this method 
was adonted bv the plaintiff in co-ordina- 
tian with the defendants. If this was the 
real truth, there was nothing to prevent 
the defendants from setting out such a 
state of affairs and instructing their counsel 
to set out the same in their reply notice. 
According to the plaintiff, when the 
thavanai period was over the defendants 
were repeatedly requesting him for time 
for payment and that it was in conse- 
quence of such approaches that the cheque 
wis nat presented to his bankers for 
collection. This is mare probable, for, 
having known that the cheque was to. be 
presented on 15th March, 1970, ard 
having known that the cheque was likely 
to he presented which would result in 
prejudice ta them, the defendants kept 
quiet and did not even give a mandate to 
the plaintiff not to present the chrque for 
payment and cause incanvenience to them, 
but on the other hand, they gave a tele- 
gram (Exhibit B-7) which ran as follows: 
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“On behalf.of the proprietors of Sri 
Devi Talkies: My clients having dealings 
in money with. you from the time .of 
their father. Yourself collecting excess 
interest in all transactions. Accounts 
never settled. But to oblige you my 
- clients executing promissory -notes the 
last of which was ‘for Rs: J,20,000 
_in the name Sevuga Achi. The said 
--pro-note not fully supported by con- 
‘sideration. Accounts to be looked 
into for arriving at the correct amount 
due. -On 26th February, 1970, your- 
self demanded money for your daurh- 
ter’s marriage. My clients could not 
accommodate you then. Cheque for 
rupees 55,000 issued to you on your 
_ Tepresentation that you would discount 
. the cheque. and realise -money for 
- immediate expenses. .No borrowing on, 
. that date from you. My clients paying 
you every day rupees 50 to 150 depend- 
ing on collections from the -theatre 
- towards the -amount due by them. 
Daily payments received by your 
accauntant and signed in small note 
books. My clients mother’s, deposit 
- With you stand: as. security for. my 
> clients’ borrowings. My clients ready 
to settle account. Kindly do. not 
precipitate matters and arrange for 
settlement. Letter follows’. 


15. If such detailed information, was | 
available to them on the date when the 
telegram was giver, viz., 2nd July, 1970, 
what prevented them from subscribing 
to such a story in Exhibit A-6 dated 
27th May, 1970 passes one’s comprchen-, 
sion. Having regard to the conduct of 
the defendants and the manner in which 
they have led cr misled the plaintiff, 
until he came to Court, we are unable 
to place any reliance on Exhibit B-7 or 
on the story later weaved out by the de- 
fendants in their written statement that 
the cheque was not supported by con- 
sideration, and that it was given by them 
in the circumstances set out by them in 
the telegram end reiterated by them in 
their written statement. 


16. - We are unable ta subscribe to the 
reasoning of the learned Subordinate 
Judge that the defendants have discharged 
their onus, that the plaintiff has fziled to 
establish that there- was a lending on 
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26th February, 1970 and that the cheque 
(Exhibit A-1) which was taken in return 
thereof was supported, by consideration. 


17. In Chapter XIII of the Negotiable 
Instruments Act special rules of evidence 
are laid down in the matter of presump- 
tions which ought to arise on negotiable 
instruments. Until the contrary is pro- 
ved, every negotiable instrument which 
is duly made or deemed to have been 
made should prima facie be held to be 
one supported by consideration. 


In Narasamma v. Veeraraju., Varadachariar 
J., observed :-— f 


* Any presumption as to quantum of 
consideration as distinguished from the 
mere existence of consideration, has 
to be drawn, not by virtue of section 
118, Negotiable Instruments Act, or 
even under section 114, Evidence Act, 
but only from the recitals if any, that 
the instrument may contain. As to such 
recitals, it has long been established 
that being prima facie evidence against 
the parties to the instrument, they may 
operate to shift on to the party plead- 
ing the contrary, the burden of re- 
butting the inference raised by them. 
But the weight due to recitals may vary 
according to circumstances, and, in 
particular circumstances, the burden 
of rebutting them may become very 
light, especially when the Court is not 
satisfied that the transaction was honest 
and bona fide? 


x8. Even the Supreme Court in its 
later decisions has reiterated the same 
principle and observed that the presump- 
tion under section 118 of the Negotiable 
Instruments Act shifts ‘the burden of 
proof in the second sense, that is, the 
burden of establishing a case’ shifts to 
the defendant, that the defendant may 
adduce direct evidence to prove that 
the promissory note was not supported 
by consideration and that, if he adduced 
acceptable evidence, the burden again 
shifts to the- plaintiff, and so on. It is 
therefore clear that the burden is 
ambulatory: at one time it is on the 
plaintiff, and according to the proof and 
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circumstances, it shiftsan to the shoulders 
of the defendant. But in the instant 
case we have referred to Exhibits A-! 
and A-3 as also the subsequent conduct 
of the defendants till they sent the 
telegram, Exhibit B-7; the entire course 
of conduct of the defendants and the 
recitals in the documents do nat give us 
the impression that the suit transaction 
was not honest and bona fide. On the 
other hand, the defence of the defendants 
does not appear to be so, and, in fact, it 
was develoned from time to time. Again 
the plaintiff having proved the negotiable 
instrument and the defendants having 
admitted the execution thereof, the 
burden shifted on to the defendants to 
prove that the cheque (Exhibit A-1) was 
not supported by consideration. This 
they could establish only by acceptable 
evidence, which could also be circums- 
tantial. But we are at a less to find any 
such acceptable material cr circums- 
tantial evidence in this case let in by or 
available to the defendants, so as agin ta 
shift the burden on to the plaintiff for 
him to prove that there was consi- 
deration for the suit cheque. Having re- 
gard to the fact that the deferdants werc 
shifting their attitude from time to time 
when they ought to have protested, they 
did not, and at the material point of time 
when they should have fully spoken, 
they kept delightfully silent, we are of 
the view that the suit claim is true and 
that the learned Subordinate Judge was 
not right in having dismissed the suit of 
the plaintiff. 


1g. We shall now deal with Appeal 
Na. 533 of 1971. As we said the only plea 
of the defendants in the course of the 
trial, though not at a stage when they 
could have set it out either in their 
reply notice or in their written statement, 
was that they had paid a sum of Rs. 29,690 
which could be comvartmentalised thus: 
a sum of Rs. 22.615 said to have been 
paid by the defendants! but without 
vouchers, for which they rely upon the 
self-serving entries in their accounts, a 
sum of Rs. 4,22: vouched by P.W. 3 and 
one Sharmugam Pillai who has not been 
examined, and as evidenced by Exhibits 
B-23 to B-56 ; a sum of Rs. 2,350 as per 
entry made by Shanmugam Pillai, who 
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‘has not been examinéd , and said to be 
contained’ in Exhibit B-57, 2 pocket 
notebook ` kept by Shanmugam Pillai ; 
a cheque for Rs."500 said to be given to 
P. W: 2 as seen from Exhibit’ B-99 who 
cashed it:and gave it ‘to ‘the plaintiff. 
We shall now’ consider ‘the first alleged 
payment of ‘Rs. 22,615. While on this, 
it is necessary for us to remind ourselvés 
about~the ‘manner’in which- the -defen- 
dants maintained their’ accounts. - We 
have already expressed our considered 
view: that-the- accounts afe not reliable 
and dependable. Apart from this, a: bor- 
rawer who claims that he bas paid a 
sum of Rs. 22,615. to-his lender, should 
not be- content ‘with merely depending 
upon the entries made in: his (borrower’s) 
account, without the same being con- 
temporaneously vouched for-orevidenced 
by any voucher given bythe lender: or 
some one -on his behalf. Not only 
for.the reason that we have grave doubts 
and ‘suspicion about the account: books 
produced by the ‘defendants, but also 
on the well-known principle that a bor- 
rowei canot rely on bis own self-serving 
entries in-his accounts for the purpose of 
furthering his ‘cause, we; are unable to 
place any reliance upon the story .of the 
defendants that a sum of Rs. 22,615 was 
paid to the plaintiff as pleaded by them. 
20: Next, a sum of Rs. 4,225 is said to 
have been paid through P.W. 3’and 
one Shanmugam Pillai under. Exhibits 
B-23 to. B-56:, We’ have seen. the 
vauchers. Here‘again there is something 
very curious about them. On the back 
of each cf the vouchers we find a revenue 
stamp affixed and duly crossed, and the 
contents in front of the vouchers are so 
meagre. This is invariably the case with 
each of the vouchers. This is pressed 
into service: as a payment said ta have 
been made by the defendants on account 
of the plaintiff, ‘through | P.W.. 3. 
Fortunatély for the plaintiff’ and ùn- 
fortiinately for the defendants, P.W. 3 
who went into the box would swear.that 
these transactions had nothing to ‘do with 
the suit promissory note and that, if he 
had received any payment from the 
defendants, it was in his own -individual 
Capacity and did not have any. impact 


upon the suit transaction. . We believe ` 


P.W. 3 and disbelieve thé defendants. 
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One part of the above sum of Rs. 4,225 
is said to have~ been päid through 
Shanmugam Pillai. Even so'a sum of 
Rs. 2,350 is said ,.to have been- paid 
to the plaintiff as seen from -Exhibit B-57. 
It is not claimed that Shanmugam Pillai 
was not available for examination. As to 
why he has been ‚kept out of the box, 
there.is-no, explanation. In the light of 
such disclosed facts. and circumstances, 
and in the-halo of ‘suspicion -created, by 
the defendants’ conduct and their man- 
ner and method of proof we are unable 
to accept the uncorroborated testimony 
of the defendants’ witnesses that a part 
of Rs. 4,225 and a sum of, Rs 2,350, 
as evidenced ‘by. Exhibit B-57 . (pocket 
notebook said to have been kept by 
Shanmugam Pillai) were paid. in, dis- 
charge of the suit -debt. `| - 


21. As tegards the last’ itern of discharge 
viz., a payment of Rs. 550, the defen- 
dants rely upon Exhibit B99 which is a 
cash cheque drawn” by, the defendants, 
and signed by one of the partners at the 
back of the cheque and said to have been 
cashed by S. Palaniappan. Palaniappan 
was an ex-employee of the plaintif ard 
in order to set at nought the cloud over 
this particular transaction,- the plaintiff 
examined Palaniappan as P.W. 2: He 
would swear that he no doubt cashed the 
cheque given by the defendants but it was 
not intended that he should pay the said 
amount of Rs. 500 to the plaintiff and that 
after encaskment of the cheque he paid 
back the amount of Rs.500+to the defen- 
dants themselves. ` There is no reason 
why we shoud not-believe, this natural 
version given by-P.W.-2. A © 0 1, 
22. We have already referred’ ta Exhi- 

bits A-7.and A-8. which are the suit notice 

and the reply.. In: the: reply,’ Exhibit 

A-8, the defendants say that it is. not cor- 

rect to say that interest has been, ‘paid up 

to 16th September, ‘1968. ` In their. 
written statement, they would say that: 
towards” the prosiissory note debt they 

had paid Rs. 29,690 between 21st August, 

1968 and. 15th ' March, 1970. Exhibit 

A-8 is dated 16th May, 1969. If, accord- 

ing to the defendants, they knew that- 
they. had paid considerable sums Of . 
money to the plaintiff between August, 
1968 and March, 1970, when Exhibit A-8 
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and was issued in May, 1969, nothing 
prevented them from stating how they 
had paid the amounts and through whom. 
There is na whisper about it or about the 
persons through whom such amounts 
or parts of such amounts were sent. In 
particular, there is no reference, in the 
reply notice or in the written statement 
to the names of P.W. 3 Shanmugam 
Pillai or P. W.2. The plea of discharge 
set up by the defendants is absolutely un- 
true, and it is surprising that the learned 
Subordinate Judge should have placed 
reliance upon such unreliable evidence 
adduced by the defendants before him 
for accepting the plea of discharge. We 
are therefore unable to believe, on the 
materials noticed by us, that the story 
that the defendants paid a sum of 
Rs. 29,690 to the plaintiff in the manner 
stated by them can ever be true. The 
plaintiff is therefore entitled ta a total 
decree. 


23. In the result both the. appeals are 
allowed with costs. 


K.S. Appeals allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


Present :—M.M. Ismail, F. 


State of Madras, represented by the 
Special Tahsildar for Land Acquisi- 
tion, Harijan Welfare, Salem. 

i .. Appellant” 


—— 


a. 


M. G. Varadarajulu (died) and others 
.. Respondents. 


Land Acqusition Act (I of 1894), section 18 
—Award by Land Acquisition Officer—Petition 
for enhancement in — Court rejecting evidence 
produced by owner—Enhancing compensation 
arbitrarily—Awerding of interest at 6 per 
cent.— Validity of order. 


On a reference. under section 18 of the 
Land Acquisition Act, the burden is on 
the owner of the land who. claims higher 
compensation ta prove that the compensa- 
tion awarded by the Land Acquisition 
Officer is inadequate and to prove what is 











* Appeal Nos. 173 and 174 of 1970. _ 
ae - ; 19th March, 1975. 


proper and ` reasonable compensation 
which should have been awarded to him. 
If all the evidence produced by the owner 
before the Court is rejected, the Court has 
na alternative but to confirm the award of 
compensation made by the Land Acquisi- 
tion Officer, because under the law the 
Court has no power ta reduce the com- 
pensation fixed by the Land Acquisition 
Officer. The Court has no jurisdiction 
ta enhance the compensation arbitrarily. 
Under the law the interest to which an 
owner of a land is entitled is 4 per cent. 
and not 6 per cent. [Paras. 8 and 9} 


Appeal against the decree of the Court of 
the Subrodinate Judge, Salem dated 
19th April, 1969, in O.P. Nos. 203 
of 1966 and 19 of 1968 respectively. 


The Additional Government Pleader, 
fer Appellant. 


R. Desikan and Kulandaivelu, for Respon- 
dents. 


The Court delivered the following 


Jupement :—A.S.. No.173 of 1970 arises 
outof O.P. Na.203 of 1966 while A.S. Ne. 
174 of 1970 arises out of O.P. No. 19 of 
1968, both on the file of the Court of the 
Subordinate Judge of Salem and both of 
them being references under section 18 
of the Land Acquisition Act. The former 
appeal is concerned with the quantum of 
campensation payable for 3 acres and 
68 cents of lands, while the latter appeal 
is concerned with the quantum of com- 
pensation payable for 4 cents of land, 
both the lands having been acquired for 
housing Harijans in Scelnaickenpatty, 
pursuant to a notification under section 
4 (1) of the Land Acquisition Act dated 
10th March, 1965. The Land Acquisi- 
tion Officer awarded compensation at 
8 paise per square foot, which was 


` enhanced to 20 paise per sq. ft. by the 


learned Principal Subordinate Judge of 
Salem ‘by the impugned order dated 
19th April, 1969. The State has pre- 
ferred these-two appeals against the said 
enhancement principally contending that 
there was no material whatever before 
the learned’ Subordinate Judge to justify 
the above -enhancement -and also that 
the learned Subordinate Judge erred 
in awarding interest at 6 per cent, per 
annum. i - . 
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2.. The learned Subordinate Judge has 
written an elaborate judgment in which 
he has discredited the witnesses of the 
claimants and has also rejectec- all the 
evidence produced ‘before him. The 
learned Subordinate “Judge made a 
personal inspection of the lands acquired 
and has noted the features of the lands 
present as a result of his personal inspec- 
tion. Before I refer to the impressions 
of his personal inspection. I shall deal 
with the documentary evidence in the 
case first. 


3. The rate of 8} paise per sq, ft. was fixed 
by the Land Acquisition Officer on the 
basis of Exhibit B-l dated 27th July, 
1964, registration copy of a sale deed, 
under which | acre and 11. cents were 
sold at Rs. 3,604 per acre. The learned 
Subordinate Judge rejected that sale 
deed on the ground that the land covered 
by that sale deed is a bit away from the 
acquired lands and the facilities which 
the data lands have may not be avail- 
able for it. On the other hand, 
Mr. R. ‘Desikan, learned counsel for the 
respondents herein, sought to sustain 
the award of compensation made by the 
learned Subordinate Judge, with 
reference to Exhibits A-1 to A-6. 


4. The learned Subordinate Judge 
refers to Exhibits A-1 to A-3 dated 3Ist 
April, 1962, 6th August, 1962 and 16th 
November, 1963 respectively, in para- 
graph 13 of his judgment under which 
the rate worked cut to 72 paise per sq. 
ft.. The learned, Subordinate Judge has 
pointed out that the lands covered 
by Exhibits A-2 and A-3 are at Dhadha- 
gapatti Village, that it was suggested 
to P. W. 1 that those lands are 7 furlongs 
away, that he admitted that there are 
8 garden lends between the acquired 
lands and those lands, that he alsa 
categorically admitted that the lands 
covered under Exhibits A-1 to A-3 are 
adjacent to Weavers’ Co-operative Society 
Colony and naturally the value would be 
comparatively very high that P.W. 2 
spoke ta the sales under Exhibits A-4 
and A-5 that it was elicited from him that 
Exhibits A-4and A-5 lands are near Trichy. 
main road and two flour mills had been 
put up in those sites and that therefore 
Exhibits A-4 and A-5 could not help 
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to ascertain the correct market value of” 


the acquired lands. Exhibit A-6 dealt 


with a land 19X20 and the consideration ` 


therefor is Rs. 1,000. P.W..3 wha 
spoke about Exhibit A-6 admitted that 
adjoining the land covered under Exhibit 
A-6 is a housing colony and on one side 


is the Nattamangalam road and on . 


another side built up residential areas. 
Therefore, Exhibits. A-1 to A-6, having 
regard to the special features and the qua- 
lities of the lands dealt with thereunder, 
cannot be of any help to ascertain the 
maiket value of the acquired lands. As 
a matter of fact R. W.'1 in his evidence 
stated that he did nat consider Exhibits 
A-1 ta A-6 sales because the lands sold 
thereunder were sald as house-sites. He 
also stated that thosé lands were six fur- 
longs away from the acquired lands. 
With regard to the observation of the 
learned Subordinate Judge that the lands 
covered by Exhibits A-2 and A-3 are in 
Dhadhagapatti village, the learned 
counsel for the respondents invited my 
attention to the statement of R.W. 1 
in his further cross-examination that Ex. 
hibits A-1 to A-6 lands are inside the 
village limits. Even assuming that the 
lands covered by Exhibits A-{ to A-6 are 
inside the village limits, that will not 
mean that the lands dealt with there. 
under are comparable to the lands 
acquired, for the reasons I have already 
indicated on the basis of the discussion of 
the learned Subordinate Judge in the 
course of his judgment. Thus, it will be 
seen that Exhibits A-1 to A-6 cannot be 
of any assistance whatever to the respon- 
dents herein. 


5. Even assuming that any assistance can 
be derived from Exhibits A-1 ta A-6, they 
do not show the market value at 20 paise 
per sq. ft. which has been fixed by the 
learned Subordinate Judge in the present 
case. There must be some material or 
some reasoning for fixing compensation 
for the lands acquired at 20 paise per sq. 
ft., and admittedly the learned Subord:- 
nate Judge has not given apy reason what- 
ever for fixing the compensation at 20 paise 


per sq. ft. 
6. Now, I shall refer to the impressions 


and the record made by the learned Sub- 
ordinate Judge as a result of his personal 
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inspection:. The notes of inspection them- 
selves: have been marked as Exhibit C-1. 
According ta the learned Subordinate 
Judge : i 
“The land acquired is a triangvlar 
pi-ce of land abutted on the east and 
south by two raads, and there is a coun- 
try road west of it. There are culti- 
vable lands cast of the eastern road, 
west of the cart track, and south of the 
acquired land. There. is a burial 
ground which is just east of the eastern 
road: On the southern side within a 
few yards, the village proper hegins. 
Considering the fact of the cultivable 
lands being situated on three sides, it 
cannot be stated that it was unfit to be a 
cultivable land. Even the claimants 
da not dispute the fact that prior ta 
IgGl, it was an agricultural land. As 
it abuts the village and abuts the raad, 
it may be used as house sites. The 
adangal Exhibit B-3 had been filed to 
show that there had been cultivation of 
cotton even in 1963. Considering the 
above fact, it could be stated that the 
land was an agricultural land, and be- 
cause it could be used as house sites, it 
had been acqvired for Harijan Colony. 


The above statement of the learned -Sub- 
ordinate Judge is contained in paragraph 
6ofhis judgment. In paragraph 14 ofhis 
judgment, the learned Subordinate Judge 
again stated: - 
“ Tt is clear from the netes of inspection 
and from the evidence that there ‘are 
Harijan colonies on two sides of the ac- 
quired land. On one side of the ac- 
quired land, there is'a drainage running 
south of the acquired land in which the 
tannary refuse water flows and it was 
emanating a stinky smell. Within a 
few feet of the acquired property, 
there is a burial ground and north 
of the acquired portion, there is a 
stream and there was no water: at 
the time of ‘the inspection. Situated 
under those surroundings, it is 
not likely to fetch a decent 
price as suggested “by the claimants. 
Further, the property is.only.in a minor 
Panchayat and there were no signs of 
any development within a few furlongs 
from the acquired land. It is seen from 
the evidence of R.W. 1 that there are 
only 200 houses in that place and ex- 
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. cept one ar two small terraced houses 
all otker houses are only tiled and that- 
ched hauses. Having seen the lacality 
and the place, I feel that it cannot’ be 
stated that as a house site, it would have 

z high potential value. -It was alsa:stated 
by R.W. 1 that there was not much de- 
. mand for house sites in that place. On 
the other hand, I find that new build- 
ings-were coming up in and around 
the sites covered under the documents 

. produced by the claimant which are 
very near Weavers’ Co-operative housing 
colony and which is within a very short 

- distance from „the Salem Municipal 
limits. It was alsa pointed out by the 
Government Pleader that even the town 

. .bus stops only about 4 mile and more 

- away fram the acquired land. I did 
not find any signs.of any improvement, 
or development in and around the 

. village proper even. There were only 

„a few shops as stated by P.W. 1.” 


Having stated so far which are not: very 
complimentary ta the acquired land, in 
the.very next paragraph, the learned Sub- 
ordinate Judge has stated : 


“ The Land Acquisition Officer had fix- 

ed the value on ‘the basis of Exhibit B-1. 

~ But that land is'a bit away from the 

_acquiréd land and the. facilities which 

the data land has may not'be available 

` for it. Considering all the. advantages 

- and disadvantages, I find that the rate 
` could be fixed at 20 paise per sq. ft.’ 


7. Thus it will be seen that the fixation 
of 20. paise per sq. ft. is wholly and com- 
pletely a guesswork and is arbitrary on the 
part of the learned Subordinate Judge 


‘having regard to the fact that no material 


whatever was referred to by him for fixing 
thatrate. The learned Subordinate Judge 


‘himself has not stated on. what grounds 


and for what reasons he has enhanced the 


-compensation from 84 paise per sq. ft. 
‘to 20 paise per sq. ft. 


In all these matters 
an element of guess work is inevitable and 
compensation in respect of the acquired 
lands cannot be arrived at with any mathe- 
matical accuracy or maticulous exactitude. 


_None-the-less there must be same material 
placed before the Court on ‘the basis of 


which alone compensation should be fixed. 
In this. case a reading of the judgment 


„clearly shows that the learned Subordinate 
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Judge rejected every bit of evidence pro- 
duced on behalf of the respondents herein 
and still went an to fix the compensation 
at 20 paise per sq. ft. 


8. Mr. R. Desikan, learned counsel for 
the respondents, contended that 
in paragraph 15 of the judgment 
extracted already, the learned Sub- 
ordinate Judge has considered and 
rejected Exhibit B-t and then only 
arrived at the market value of the acquired 
lands and therefore he was justifiedin en- 
hancing the compensation to 20 patse per 
sq. ft. I am unable to accept this argu- 
ment. On a reference under section 18 
of the Land Acquisition Act, the burden is 
on the owner of the land who claims higher 
compensation to prove that the compersa- 
tion awarded by the Land Acquisition 


Officer is inadequate and to 
prove what is proper and reaso- 
nable compensation which ` should 


have been awarded . to -him. Hf all 
the evidence produced by the owner 
before the Court is rejected the Court has 
no alternative but to-confirm the award 
of compensation made by the Land 
Acquisition Office: , because under the law 
the Court has no power to reduce the 
compensation fixed by the Land Acquisi- 
tion Officer. Therefore simply because 
the learned Subordinate Judge has choser 
to reject Exhibit B-1 it cannot be contend- 
ed that he has ány jurisdiction ta fix the 
compensation at 20 paise per sq. ft. arbi- 
trarily. 


9. The learned Subordinate Judge has 
also stated that the claimants would be 
entitled to get compensation with 6 per 
cent, interest. It is admitted that under 
the law the interest to which an owner of a 
land is entitled is 4 per cent, and not 6 per 
cent. Therefore, the learned Subordi- 
nate Judge has erred even in this behalf. 
Consequently on the compensation fixed 
by the land Acquisition Officer, the res- 
pondents-claimants would be entitled to 
interest only at 4 per cent. per month. 


xo. Under these circumstances, I have 
no alternative but to allow the appeal 
preferred by the State and accordingly 
the appeals are allowed, the enhance- 
ment of compensation ordered by the 
learned Principal Subordinate Judge is set 
aside and the compensation awarded by 
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the Land Acquisition Officer will stand 
restored and the same will carry interest 
at 4 per cent. per month. —~ 


1x. There will be na order as ta costs. 
RS. 





Appeal allowed. 


IN THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. 


Present :— V. Sethuraman, F. 


Bhagavathy Pillai (died) and another 
. .. Appellants” 


VA 


Savarimuthu and another 
». Respondents. 


Limitation Act (1X of 1908), Articles 142 
and 144— Limitation Act (XXXVI of 1963), 
Articles 64 and 65— Suit for possession of 
immovable property based on title— Plea of 
adverse possession— Article applicable. 


Articles 142 and 144 of the Limitation 
Act, 1908, gave rise to a good. deal 
of confusion with respect to suits for 
possession by owners of property. The 
law as it stood appeared to favour a tres- 
passer as against an owner.; the decisions 
had held that in an ejectment action,. by 
the owner of the property it was not 
sufficient for him to establish his title, but 
he had also to go further and establish 
that he was in possession of the property 
within 12 years before the date of the ins- 
titution of the suit. In order to redress 
this anomaly, Articles 64 and 65 of the 
Act-of 1963 were suitably altered. 
Article 64 deals with suits based on pos- 
session and not on title. In such a case 
the plaintiff, who while in possession had 
been dispossessed, could file a suit within 
a period of 12 years from the date of 
dispossession., For the purpose of Article 
64 there is no question of proving title. 
Article 65 relates to suits for possession 
based on title. In such a case the period 
of limitation is 12 years when the posses- 
sion of the defendant became adverse 
to the plaintiff, Ifin a suit failing under 
Article 65, the defendant wants to defeat 
therightsofthe plaintiff, he has to establish 
his adverse possession for a period of 
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12 years, which has the effect of extin- 
guishing the title of the owner by the 
operation of section 27 of the present Act. 
If he fails to do so then the plaintiff can- 
not be non-suited merely because he 
was not able to prove possession within 
12 years. 


[Para. 9.] 
Cases referred to :— 


Alam Khan Sahibv, A. L. M. Karuppanna- 
swami Nadan and others, (1938) 1 M.L.J. 
113: A.I.R. 1938 Mad. 415 ; Govinda- 
raj v. Kandaswami Gounder and another, 
IL.R. (1957) Mad. 1245: (1956) 2 
M.L.J. 578: A.LR. 1957 Mad. 186. 


Appeal against the decree of the Court 
of the Subordinate Judge, Nagercoil dated 
19th November, 1970 and passed in 
Appeal Suit No. 151 of 1970 preferred 
against the decree cf the Court of the 
District Munsif of Nagercoil in Original 
Suit No. 162 of 1967. 


_ P, Ananthakrishnan Nair, for Appellants. 
S. Padmanabhan, for Respondents. 
The Court delivered the following 


Jupcment.— The plaintiffs are the appel- 
lants. They instituted a suit against the 
defendants for eviction and for removal 
of buildings and delivery of vacant pos- 
session of the property and for costs. 
The plaintiffs belong to a tarwad, which 
became divided on 2nd August, 1907 
under which the karnavan one Velayu- 
dhan Narayanan got the entire property. 
The branch of the plaintiffs, who were 
the Seshakars of the said Velayudhan 
Narayanan, divided the property in 
1926. The property devolved on the 
first plaintiff and her mother, and on the 
death of her mother, the first plaintiff 
became entitled to the property. There 
was a partition between. the first plaintiff 
and her children on 17th December, 
1953 and in the said partition the property 
set out in the schedule, comprising about 
8 cents, fell to the share of the plaintiffs, 
Having traced title to the said property 
in the aforesaid manner, the plaintiffs 
alleged that the defendants had put up 
smal] buildings with the permission of the 
karnavan and that they had to be remo- 
yed and the site restored to the plaintiffs, 
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The property is comprised in Survey No. 
6610 and the total area is 83 cents. The 
entire area is said to be a garden, in a 
Portion of which viz., 8 cents therein 
some buildings have been put up by the 
defendants, ; 


2. Defendants 1 and 2 filed a written 
statement, in which they stated that 
Survey No. 6610 became their property 
prior to M. E. 1020 corresponding 
roughly to 1845. According to them their 
ancestors were in possession. Even on 
the basis that the plaintiffs had any right 
to the property, their case was that the 
plaintiffs had lost their title prior fo 1120 
M. E. corresponding to approximately 
1945. They, therefore, contended that 
the suit was barred by limitation. They 
challenged also the right of the plaintiffs 
to effect a division of the said property. 
It was alleged by them that the property 
had been allotted to the branch of one 
Govindan Udayan. Defendants 3 to 
8arethe sons of defendants 1 and 21 
Defendants 9 to 13 were tenants at wit 
of defendants 1 and 2, Thus, the written 
statement of defendants 1 and 2 is practi- 
cally the foundation on which the whole 
defence is rested. 

3. The trial Court examined the title 
of the plaintiffs to the property in the 
light of the exhibits filed by the plaintiffs 
and the defendants. Exhibit B-l is a 
deed of partition in the family of one 
Govindan Udayan in which Survey No. 
6610 was the subject of division. This 
division was followed up by a further | 
division in Exhibit B-2 and also Exhibit 
B-3. However, by a document, which 
was marked as Exhibit A-5, there was a 
release by one Lakshmi Parvathy Pillai, of 
the branch of Govindan Udayan in favovr 
of plaintiffs 1 and 2. This-document is 
dated 30th March, 1928. Based on this 
Exhibit and also on the other mterials 
referred to by the learned trial Judge, 
he came to the conclusion that the plain- 
tiffs had title to the suit property. It was 
pointed out that the defendants had not 
traced any title from the family cf 
Govindan Udayan so that Exhibit A-5 
could be attacked as being collusive. 


4. The learned Judge thereafter went 
into the question as to whether the 
defendants or their predecessors-in-title 
were in possession of the property right 
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from M. E. 1020. On this aspect, he 
pointed out that defendants 1 and 2 had 
not stated as to how they got the pro- 
perty prior to 1020," He then referred 
to the evidence of the second: defendant 
as D. W. 3 in which it was stated ~-that 


the suit property was in the possession _ 


of the defendants under an othi and 
kuzhikkanam' right of the year 1020 
M. E. No particulars of:the othi deed 
of 1020 were forthcoming and D.W. 3 had 
clearly admitted that he did not know 
whether his father had-. given’. evidence 
before the Settlement authorities claiming 
title or possession in ‘respect. of the suit 
property under any mortgage deed. This 
mortgage deed was referred to as Vellala 
document or a document in palmyrah 
leaves. Having found that there was 
no title in the defendants to the suit pro- 
perty, the learned Judge held that they 
were only tenants at will., The learned 
Judge referred to the fact that there was 
no direct evidence in’ support of -the 
plaintiff’s claim that there was, in favour 
of the defendants, a kuppakacha grant, 
which means that the tenant is permitted 
to be in the property — subject to ‘his 
gathering of the cocoanut leaves and 
surrendering ..them to the landlord. 
The learned Judge-held that there was 
no question of adverse possession, as the 
possession of the defendants was permis- 
sive in character. He, therefore, decreed 
the-suit, - 


5. The first two defendants filed an 
appeal. The learned Subordinate Judge 
of Nagercoil after veferring to Exhibits 
A-1 to A-5 and A-23-held, agreeing with 
the trial Court that the plaintiffs had 
got title to the suit property. The 
learned Judge thereafter examined the 
question of .the loss of the plaintiffs’ 
title by adverse possession. He pointed 
out that-as admittedly the defendants 
were in possession of the disputed pro- 
perty, the burden lay heavily on the 
plaintiffs to prove their: case. 
According to him, the claim set up by the 
plaintiffs „iņ the plaint was vague in 
character and the evidence of permis- 
sive possession had not also been estab- 
lished, In view of the vague allegations 
made in the plaint, of the failure to prove 
permission‘and of the possession of the 


defendants fram the year 1087 M. E. he: 
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held that the suit was barred -by limita- 
tion, In ‘the result, the judgment 
and the decree of the lower Court were 
set-aside. . ue 5 


s} j ` 5 
6. On behalf of the plaintiffs-appellants 
the submission was that in view cf the 
concurrent finding of both the Courts 
below on the question of title, the only 
point that could arise for examination 
by the learned Subordinate Judge was 
whether the defendants had proved. their 
title by adverse possession over the Tre- 
quisite period. „It was submitted that 
the dcfendants did not at all set up any 
consistent case,as to how they came into 
the property and when ‘possession be- 
came adverse. The learned counsel 
urged that in the written statement there 
was no plea.of any title based’ on an 
alleged usufructuary mortgage, which 
was trotted out only during the oral 
evidence ‘of the defendant’s witnesses and 
that D. W. 3 had gone, in contradiction 
of this, even to the extent of alleging 
a purchase by his grand-mother of the 
suit property in the year 1018, which 
case had not been put forward in the 
written statement. Counsel referred 
to the admission in the evidence ot the 
defence witnesses that tax had been paid 
to jenmi thereby admitting the plaintiffs’ 
title to the suit property. It was point- 
cd out that there was no question of 
any adverse posscssion on the facts here- 
in and that the burden had _ been 
wrongly laid on the plaintiffs by the 
lower-appellate Court. 3 


7. For the respondents (defendants) the 
submission was that the plaintiffs had 
to show that they were in possession of 
the suit property within a periód of 12 
years prior to the suit and that had not 
been established. It was urged that 
even on the basis of the plaint and the 
evidence of the- plaintiffs, the property 
had been in the possession of the defen- 
dants for a long periòd, so that there 
was dispossession even as early as 1087 
M. E. It would, therefore, follow, 
according to the learned counsel for the 
respondents, that the suit was hopelessly 
barred by time, so that it was rightly 
dismissed by the lower appellate’ Court. 
Counsel also argued that the real ques~- 
tion in the present suit wag only whether 
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the plaintiff had proved any permissive 
possession in the hands of the defendants 
and that the question‘‘of permission is 
a question of fact on which the apprecia- 
tion of the evidence 
appellate Court could not be disturbed 
in a second appeal. «© ~ 


8. The suit itself was filed j jie: yet 
1967 after the Limitation Act of 1963. 
came into force. This Act has made 
certain changesin the law of limita- 
tion, which it:is necessary, to notice at 
this stage. : Under the Limitation Act, 
1963 Articles 64 and 65 corrsepond to 
Articles 142 and 144.of the Limitation 
Act of 1908. Article 142 dealt with. the 
suit for possession of immovable property, 
when the plaintiff, while in possession: 
of the property, had been dispossessed, 
or had discontinued the possession. In 
such a case the-period of limitation was 
12 years from the date of. the disposses- 
sion or.discontinuance, Article 144. re- 
lated to suits-for. possession of immovable 
property or any interest therein not speci- 
fically ‘provided for: in. the schedule: to; 
the Act of 1908. .The period of limita- 
tion was 12 years from the date: when 
the possession of the defendant became 
adverse to the plaintiff. It may be seen 
that Article 144 was in the nature of a, 
residuary article, which would come in 
for application only if there was no other 
specific provision in the other, articles 
ofthat Act. Inother words, ifina given 
situation Article 142 could apply, then 
the residuary Article 144 would be 
ruled out of the application. - 

9. Articles 142 and 144 gaverise to a good 
deal-of confusion with respect to suits 
for possession by owners of property. 

The law asit stood appeared to favour 
a trespasser as against an owner, be- 
cause the decisions had held that in an 
sjectment action by ‘the owner of the 
property it was not sufficient for-him to 
yestablish-his title, but he-had also to go- 
jfurther and establish that -he was in 
possession of the property within 12 years 
before the date of the institution of the 
suit. In order to redress ‘this anomaly, 
Articles 64 and 65 weré suitably altered. 

Article 64 deals with suits based on pos- 
session and not on title. - In such a case 


the plaintiff, who while in possession had 





“by: the: lower’ title! 
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been dispossessed, could file a suit within 
a period of 12 years from the date of dis-| - 
possession... For the purpose of Article 
64-there is no question of proving any 
‘Article 65 relates to suits for 
possession based on title. In such a case 
the period of limitation is 12 years when 
the’ possession of the defendant became 
adverse to the plaintiff. J°in a suit 
falling under Article 65, tuy defendant 
wants to defeat the rights of the plaintiff, 
he has to establish his adverse possession 
for a period of 12 years, which has the 
effect of extinguishing the title of the 
owner by the operation of section 27 of 
the present Act. If he fails to.do so, then 
the plaintiff cannot be non-suited merely 
because he was not able to prove posses- 
sion within 12 years. 


10. The TER counsel for the respon- 
dents was aware of the change in the 
legal position emerging from the Act 
of 1963. His endeavour was, therefore, 
to show that the plaintiffs had lost their 
right-to the property at the time when 
the new-Act came into force and that the 
new Limitation Act did not revive any 
right, which had already been extin- 
guished. when‘ it came‘ into force. It is 
in this-context that the’ learned counsel 
drew niy ‘attention to a decision of a 
Bench ofthis Courtin Alam Khan Sahib 
v. A. L. M. Karuppannaswami Nadan and 
others 1. The principle of this decision 
has been set out in the head-note as 
follows :— -- 


“ Where in a suit for ejectment, the 
plaintiff sets up in his plaint the case 
that the defendant is his tenant, it 
is tantamount to saying that the 
defendant, when he repudiated his title 
as landlord, dispossessed him, so that 
there is in effect an assertion of pos- 
session and dispossession precisely 
what is contemplated under Article 
142. The mere. fact that -the recital 
‘in: the plaint is false and the plaintiff 

Was never in possession, but on the con- 
trary strangers were in possession is not 
sufficient to attract Article 144 for, 
it might mean. that there’ was in- 

“dependent trespass not eee as 
‘of right.” “- 


ti (1588) an EATR 1998 Mad-415, 
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In order that this decision may apply, it 
is necessary that there should have been 
a repudiation of the title of the landlord 
by the tenant 12 years prior to coming 
into force of the Act of 1963 on Ist Jan- 
uary, 1964. Inother words there should 
have been a denial of the right of the 
landlord prior to lst ‘Janvary, 1952. 
Counsel was not in a position to place 
before me anything to show that there 
was any repudiation of the title of the 
landlord prior to Ist January, 1952 
in the present case. Thus, there is 
nothing in this decision, which supports 
the case of the respondents before me. 


11. As the present suit has been 
filed after the coming into force of 
the Limitation Act of 1963, the onus 
is clearly on the defendants to stow 
that possession was adverse to the plain- 
tiffs for a statutory period of 12 years. 
There is no evidence on record to show 
when the possession of the respondents 
became adverse to the plaintiff. The 
case of the respondents has becn some- 
what shifting and ambulatory. Initially 
the case set up in the written statement 
was based on title. This case has been 
found against by both the Courts below. 
In the oral evidence there are two con- 
tradictory stands viz.: (1) of a usufructuray 
mortgage: and (2) cf a purchase. For 
neither of these two stands is any evid- 
ence placed before the Court. The defen- 
dants would be in possession of the docv- 
mentary evidence either to support the 
case of the usufructuary mortgage or that 
of purchase. The defendants kave not 
placed any material on this point. Thus, 
the case of title set up in the written state- 
ment has been found against. The case 
of usufruturary mortgage or purchase, 
even assuming one has to go into it when 
the plea has not been taken in the written 
statement, has not also been established. 


12. The learned counsel for the respon- 
dents drew my attention to a decision of 
Rajagopala Ayyangar, J., (as he then was) 
in Govindaraj v. Kandaswami Goundar and 
another?. It was held therein that the 
plaintiff could not be allowed to abandon 
his own case, adopt that of the defendants 
and claim relief on that footing. Iam 


1. LL.R. (1957) Mad. 1245 ; (1956) 2 M.L.J.’ 
578 : ALR, 1957 Mad. 186, 
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unable to see how this case has any appli- 
cation to the facts here. The plaintiffs 
in the present case are not seeking to 
abandon their case of title, which is_ 
setoutin the plaint. They are not trying 
to take advantage of a plea taken by the 
defendants in the written statement. 
In fact, the plea taken in the written 
statement is compeltely contrary to the 
case of the plaintiffs throughout and the 
plaintiffs do not claim any relief based 
on any plea in the written statement as 
such. This decision, is therefore, of no 
assistance to the question before me. 


13. As already indicated, the contention 
of the learned counsel for the respon- 
dents is that the title of the plaintiffs was 
lost by adverse possession over the statu- 
tory period prior to the Limitation Act 
of 1963 coming into force. On this aspect, 
I have already indicated, there is no evi- 
dence placed by the respondents. The 
learned counsel for the respondents con- 
tended that the burden of proving adverse 
possession cannot be thrown on the res- 
pondents. The present suit having been 
filed after the Limitation Act of 1963 
came into force, the law enacted therein 
would apply to svits filed thereafter. In 
the case of a suit for possession bascd on 
title, the plaintiff has no longer to prove 
that he was in possessionof the property 
for a period of 12 years. It is for the 
defendant now to establish that his posses- 
sion has been adverse for the requisite 
period of 12 years. This has not been 
done in the present case. In fact, the 
learned counsel for the respondents is 
seeking to rely on the evidence of P.W.1 
in which he had stated that the ancestor 
of defendants 1 to 8 was the Maria Arul- 
appan, who happended to live in the suit 
property as a kuppa kacha kuzhi kidap- 
pukaran and that he came there under 
the permission of Velayudhan Narayanan 
in the year 1087 M.E., which corresponds 
to 1912. The defendants cannot seek to 
rely on one part of the evidence of P.W.1 
viz., of possession from 1087 M.E. 
and- reject the other part viz., 
of permission. If P.W.1’s_ evidence 
as regards the starting point of the posses- 
sion of the defendants’ ancestors of the 
vear 1087 is to be relied on by him, then 
he cannot turn round and say that at the 
said starting point, possession was not 
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permissive and therefore, adverse. Even 
the case set up by the respondents’ counsel 
before me of adverse possession, which 
was not in fact taken in the written state- 
ment, cannot thus be accepted. 


14. The question that now remains is 
whether the finding of the lower appellate 
Court that the plaintiffs have not proved 
permissive possession is.binding on me. 
When the finding is based on a wrong 
application of the principle of burden of 
proof, then the finding cannot be said to 
be binding. In the present case, as I 
have already pointed out, it is for the 
defendants to establish that they had 
perfected title by adverse possession. The 
learned Subordinate Judge has not chosen 
to refer to any evidence on the defendants’ 
side on the question as to whether this 
plea has been established or, not.: In 
these circumstances, it is clear that the 
finding of the lower appellate Court is 
not binding on me, 


—_—— 


15. For-the above reasons, I hold that 
the defendants have not established their 
case of adverse possession, that the plain- 
tiffs having proved title to the property 
are entitled to the possession thereof, so 
long as the defence -has not established 
the plea of adverse possession and that the 
judgment and the decree of the trial Court 
have thus to be restored.’ I direct 
accordingly, . Hts 


16. The second appeal is allowed with 
costs, 


RS. Second appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

Present :—T. Ramaprasada Rao and S. 
Maharajan, Ff. 


Bansilal Fomra and others 
E .. Appellants” 


U. 


The Thadava Co-operative Agricul- 

tural and Industrial Society Limited, 

having its cffice at Tuni, East Goda- 

vari District within the jurisdiction 

of the District Munsif, Tuni, East 

Godavari District, Andhra Pradesh 
`.. Respondent. 


Contract Act ‘(IX of 1872), section 56— 


Contract to supply sugar—Promulgation of 
Sugar Control Order, 1963—Performance afec- 
ted—Doctrine of frustration—Applicability. . 


Generally all contracts are to be inter- 
preted literally without any interpolation 
in its text. But there are myriad circum- 
stances attendant upon contracts which 
sometimes prompt such an interpretation 
of some contracts, unless the language is 
scrupulously plain, to read into the con- 
tract a term, which was predominantly in 
the minds of the parties when they formed 
the same. Such an intention can be 
gathered from the surrounding circum- 


‘stances, the conditions under which the 


contract was entered. into, the compelling 
dents, which the law would make in them 


‘for the general good and welfare of the 


community, etc. Jf such an irresistible 
intention which was at the back of the 
mind of the parties could be gathered by.a 
reasonable probe into the attendant cir- 
cumstances governing the situation in a 
given case, then Courts as the authorita- 
tive interpreters of such contracts: can 
imply a termin a contract, without unduly 
tinkering with it. [Para. 16.] 


The doctrine of frustration takes into its 
fold not only cases of physica] or litera] 
impossibility, but also circumstances which 
make it impossible and illegal on the 


-part of one of the contracting parties to 


perform the contract in terms agreed 


-upon. .There may be circumstances where 


*Appeals Nos. 724 of 1969 and 725 of 1969 and 
Memo- of objections in Appeal No. 724 of 1969. 
rade a Taine 20th September, 1974: 
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the Court may be inclined ‘to opine thata 
case of literal impossibility by itself is not 
the sole ground for accepting the non- 
performance of the contract on the 
ground of frustration. If, in a given case, 
there is acceptable material to show that 
the events supervening after the forma- 
tion of the contract have shaken the very 
root of it and the foundation of the con- 
tract having thus been shaken it would be 
impracticable tc accept performance of 
the contract by a reasonable and prudent 
person, then only Courts will excuse the 
performance. The conclusion must be 
arrived at by sitting in the arm-chair of 
prudence and practical wisdom. A priori 
and theoretical considerations ought not 
to weigh while deciding whether a con- 
tract has become frustrated or not. The 
decision should be the dictate of common- 
sense, practical wisdom, and normal 
commercial experience. (Para. 22.] 


held on facts, that a major portion of the 
obligation as to performance of the con- 
tract had become discharged by the doc- 
trine of frustration. 


Cases referred to :— 


Sannidki Gundayya v.- Ilori Subbayyas 
(1926) 51 M.LJ. 663 : 99 LC. 
459: AIR. 1957 Mad. 89; Satyabrata 
Ghose v. Mugneeram Bargur and Company, 
(1954) 1 M.L.J. (S.C.) 41 : 1954 S.G.J. 
1:1954 S.C.R. 310: ALR. 1954 S.C. 
44; C. K. G. Sethia (1944) Limited v. 
Partabmull Rameshwar, (1950) All E.R. 
5l. 


Appeals against the decree of the City 
Civil Court (2nd Assistant Judge) Madras, 
dated 20th December, 1967 and passed in 
O.S. Nos. 139 of 1966 and 3527 of 1963 
respectively. i 


P. V. Subramanian, for Appellants. _ 
P. V. Chalapathi Rao, for. Respondent: 


The Judgment of the Court was delivered 
by 
Ramaprasada Ras, F.—The appellants in 
both the appeals are the plaintiffs res- 
pectively in O.S. Nos. 139 of 1966 and 
3527 of 1963 on the file of the Court of the 
City Civil Judge, Madras. The plain- 
tiffs were unsuccessful in their attempt to 
recover damages with interest as against 
‘Thandava Co-operative Agricultural and 
‘Industria! Society Limited, Twni in 
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Andhra Pradesh which is a Society which 
was manufacturing and distributing sugar 
to its customers. The plaintiff in O.S. 
No. 139 of 1966 claims that he entered 
into a contract with the defendant through 
Messrs. Aries Sugar Agencies Limited, 
Madras, for the purchase of ‘Tuni’ 
Sugar, four waggons (880 bags) from the 
1962-63 crops of sugar manufactured by 
the defendant at Rs. 106 per bag, fio.r. 
Tuni. The contract was so entered into 
on or about 7th January, 1963 under 
Exhibit A-g. A sum cf Rs. 4,400 was 
paid as earnest money by tke plaintiff- 
appellant through Messrs. Aries Sugar 
Agencies Limited. According to the 
plaintiff, he was ready and willing to per- 
form the contract by paying and taking 
delivery of the goods, that he was calling 
upon the defendant through Messrs. Aries 
Sugar Agencies Limited tc perform the 
contract, that the defendant failed to 
deliver the goods and that in accordance 
with the main term of the contract, the 
defendant did not apply for or obtain an 
allotment to the waggons from the railway 
for the purpose of despatching the goods 
to the plaintiff. The plaintiff having 
waited for a reasonable time and as in 
any event such goods were not supplied 
before the first week of April, 1963, issued 
the suit notice Exhibit A-5 and the reply 


‘Exhibit A-6 given by the defendant not 


being satisfactory, has come to Court 
claiming damages for non-delivery of the 
said 880 bags at the rate of Rs. 19 per 
bag being the difference between the 
market rate and the contract rate which 
was reckoned on the basis of the prevail- 
ing market rate between the second week 
of March and first week of April, 1963. 


2. Similarly, the plaintiff in O.S. No. 
3527 of 1963 entered into a contract with 
the defendant through Messrs. Aries 
Sugar Agencies Limited, under the con- 
tract marked as Exhibit A-1 for the pur- 
chase of 660 bags of sugar of the 1962-63 
crop at Rs. 108 per bag f.o.r. Tuni. 
The clause regarding despatch, which we 
shaJl consider in detail in the course of 
our judgment, provides that the goods 
have to be despatched to Royapuram 
as and when waggons were allotted to the 
defendant by the Railways. The plain- 
tiff in this action also paid the necessary 
advance through Messrs. Aries Sugar 
Agencies Limited and was awaiting supply 
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till the first week -of April,- 1963. The 
defendant failed to supply the goods and 
did not deliver the goods as per the con- 
tract. The plaintiff accuses the defendant 
as not having taken diligent steps in the 
matter of the application and “allotment 
of waggons by the Railways and-that the 
defendant failed to.deliver the goods with- 
in a-reasonable time and in, any, event 
such supplies ought to have been made 
by the first week of April, 1963. Conse- 
‘quent upon the defendant’s failure to do 
so and after issuing the suit notice and 
after having obtained a reply on the same 
‘lines of the réply notice given in the other 
suit, the plaintiff has come to Court claim- 
ing a sum of Rs. ‘11,220 as damages fox 
non-perfoimance of the contract, though 
the plaintiff was teady and willing to do 
his part: under it, on the basis of. Rs. 17 
per bag being the difference between the 
contract rate and the market rate. 

3. The defendant raised .practically a 
common, defence which we shall summa- 
- Tise in so far as it is relevant for our pur- 
poses. “According to the defendant, the 
City Civil. Court. had no territorial juris- 
diction, to entertain the suit and the de- 
fendant denied that it committed any 
breach of contract. It. referred to. the 
Sugar Control. Order of 1955 and stated 
that there were. enough. Governmental 
restrictions in the matter of the release 
and supply of goods for domestic consump- 
tion and that such inevitable delays were 
beyond the control of all the parties to 
the contract, and they were bourd by 
such delays. The defendant:says that the 
Society and the plaintiff were not direct 
contracting, parties. sut juris and it was 
only, the Madras firm of. Aries Sugar 
Agencies Limited which brought about 


the contracts and which, was acting as- 


Agent of the plaintiffs, both-in the matter 
of the formation. of the contracts: as, well 
as in the. manner of. its execution. A 
bunch of contracts were entered into at 
about the same time when. the suit 
contracts came into existence.and Messrs. 
Aries Sugar Agencies Limited, expressed 
that such performance was.to be in strict 
‘priority, that is to say, ‘according. to the 
numerical order of the purchase contracts. 
There were three sets of contracts, two of 
them relating to the. new crop‘ (1962-63) 
sugar) and the other to ;the old crop of 
which there was a small stock available 
M L I—6 a 
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with the defendant society at or about the 
time when’ Messrs. Aries Sugar Agencies 
Limited éatsed the contracts to be made: 
The defendant explains that the necessity 
for obtaining‘the waggons would arise 
otily after the neceéssary release orders 
were obtained from the Goverrmental 
authorities and that thé said application 
for waggons could only: be made there- 
after should be deemed to be an implied 
term in the contract. .The defendant set 
out seriatim as to how and in what manner 
it secured the necessary release orders 
from the Government and would explain 
that in accordance with the instructions 
given By-Messfs. Aries Sugar Agencies 
‘Limited, who were the prime movers of 
these contracts throughout, both in their 
formation and in the matter of their 
execution, it supplied according to the 
priority rule to the buyers of sugar strictly 
in ‘conformity. with the serial number of 
their contracts and by the time they could 
reach the suit contracts, the Sugar Control 
Order of 1963 was promulgated whereby 
it :became impossible for- the Society to 
respect the contracts, asunder the Control 
‘Order the performance of the suit con- 
tracts became impossible or unlawful. It 
would refer to the Sugar Control Order 
of 1963, dated17th April, 1963 and- the 
consequential notifications- issued there- 
under by which all the pending. contracts 
including the suit contracts had become 
“€ompletely frustrated. ‘In those circums 
stances the défendant would state that at 
no point of time: there was any breach of 
the conditions of the, contract and that it 
is not in any way responsible for the non- 
performance of the contract. ‘Regarding 
waggons, the case of the defendant is that - 
it was possible for the Society to apply for 
waggons only after. the release of stocks by 
the orders of Government and only for 
such number of waggons as were required 
for the despatch’ of thé ‘quantity of sugar 
released. ~The defendant ‘claims that it 
has performed the ‘contract in accordance 


.with the strict instructions given, by Messrs 


Aries Sugar Agencies -Limited and that 


„there was no delay or wanton avoidance 


on its part in the matter of the application 
for the waggons of getting the allotment 
of waggons from the, Railways. It would 
add that the contracts contained recipro- 
cal promises and that the plaintiff did 
not,apply_to the Society for delivery of 
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the goods and that the plaintiffs cannot be 
said to be persons who were always ready 
and willing to perform the contracts. 
In these oircumstance the defendant 
claims that the plaintiff in both the actions 
are not entitled to the damages as claimed. 


4. The following issues were framed for 
trial in O.S. No. 3527 of 1963 : 


‘© 1. Has this Court no territorial juris- 
diction to try this suit ? 


2. What are.the nature and terms of 
the suit contract ? - 


3. Has the defendant committed 
breach of contract as alleged in the 
plaint ? 


4. Js the suit for damages maintain- 
able where the plaintiff does not allege 
that he ever applied for delivery and 
that he wasever ready and willing to 
pay and perform his part of the con- 
tract P. 


5. Whether the plaintiff can claim 
damages without any attempt by him 
to mitigate the alieged loss or damages? 


6. Is the plaintiff entitled to any 
damages ? If so to what extent ? 


7. To what relief is the plaintiff entitl- 
ed ? 


8. Is the defendant entitled to com- 
pensatory costs under section 35-A of 
the Civil Procedure Code ?” 


Additional issues framed on 14th Novem- 
ber 1966: ` . 


“1, Whether the suit. contract is a 
contingent on conditional one and not 
an absolute’ contract ? 


2. Whether performance of the con- 
tract was rendered impossible and the 
contract became void for the reasons 
mentioned in the written statement ?” 


The following issues were framed in CS. 
No. 139 of 1966: - 
“1, Has the defendant committed 
breach of the contract ? 
2. Has this Court no jurisdiction to 
try the suit ? ` o 


3. Is the plaintiff entitled to any 
damages and if so to what amount ? 
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4. Was the suit contraet conditional 
contract and not an absolute contract ? 


5. Was there any time limit for the 
performance of the contract by. the 
defendant ? 


6. Was the performance of the contract 
rendered impossible for the reasons 
mentioned in para. 10 of the written 
statement and the other paragraphs ? 


7. To what relief if any is the plaintiff 
entitled ?”” S 


The defendant did not press toe issue- 
that the City Civil Court had no jurisdic- 
tion to try the suit. On the nature of the 
terms of the contract and so to whether 
the defendant committed a breach the 
learned Judge came to the conclusion 
that the contrat is not an absolute con- 
tract, but a conditional one, that the term 
in the contract that the goods should be 
despatched only after- the defendant 
‘obtained release orders from the Govern- 
ment and thereafter only should apply for 
the waggons could be implied in it, that 
in view of the Control Orders which were 
in force and having regard to the manner 
in which the bunch of contracts should be 
executed strictly in accordance with the 
priority rule imposed by Messrs. Aries 
Sugar Agencies Limited there was no- 
breach of contract on the part of the 
‘defendant and the Aries Sugar Agencies 
Limited acted throughout as representa- 
tives of the plaintiff s and not as indenting 
agents of the defendant, and that the 
unperformed portions of the contracts 
including the suit contracts became frus- 
trated after the Sugar Control Order of 
1963, was promulgated. It was in those 
circumstances the Jearned Judge held that 
the plaintiff was not entitled to any 
damages. He also held that there was no 
time’ limit for the performance of the 
contract. On the question whether the 
plaintiff would at all be entitled to 
damages, he held that as the plaintiff did 
not suffer actual damages, he is not entitl~ 
ed to claim damages. In the result he 
dismissed O.S. No. 3527 of 1963 with 


‘costs and refused -to award compensatory 


costs in both the suits, but denied costs 


“to the defendant in ©.S. No. 139 of 1966- 


as both the suits were tried together.’ It 
is as against this judgment and decree 
that the plaintiff in each of these suits has 
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come up to this Court inappeal as stated 
above. os : : , 


5. The defendant in O.S. No. 139 ‘of 
1966 has filed a cross appeal since the 
lower Court did not award costs to it. 
It is said in the memorandum of cross 
objections that there was no exercise of 
real judicial discretion when costs were 
disallowed by the trial Court in the con- 
nected suit. 


# 


6. Mr. P. V. Subramaniam, learned 
counsel for the appellants contended that 
the lower Court was wrong in having 
implied a term into the contract and 
holding that the obligation to apply for 
allotment of waggons would arise only 
after release of the sugar by the Govern- 
mental authorities. He would also say 
that Aries Sugar Agencies cannot be ‘said 
to be their agent or representative and 
that the defendant in any event had 
enough stock after its performance in part 
of the prior contracts which were anterior 
in point of time to the suit contract and 
that it failed to-despatch the goods not- 
withstanding such availability of stock and 
on this ground the defendantis bound to 
pay damages for non-performance of the 
contract at least in part as was done in 
the other prior contracts. He would not 
seriously object to the finding of the Court 
below that the performance of the con- 
tract in so far as it related to their un- 
performed portion is’ concerned became 
impossible by the promulgation of the 
Sugar Control Order, 1963. He would 
however state that there was no such 
frustration in the instant case. His case 
is that the defendant avoided to apply for 
waggons and get an allotment of such 
waggons even though it had the requisite 
stock with it for despatch to a few of the 
contracting parties in accordance with 
the so called priority rule and that there is 
no proof in the instant case that the defen- 
dant did apply for such waggons and did 
not get allctment within time as required 
under these contracts to enable it to 
despatch’ the goods at least’ in part 
performance of the contract. -He would 
say that in so far as the plaintiff in O.S. 
No. 139 of 1966 is concerned, he-would be 
ertitled to damages for nen-supply of at 
least a part of the contracted gooos and 
he claims such damages at-thé rate of 
Rs. {1 per bag, though, according to him, 
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there. is evidence available in the Court 
below that the difference between the 
conitact rate and the market rate was 
decidedly more. On the other hand, 
Mr. P. V. Ghalapathi Rau, learned coun- 
sel for the respondent, while sustaining 
the judgment of the Court below, urged 
that in commercial practice like the one 
with which we are concerned, an implied 
term could be introduced and that the 
defendant was obliged to apply for waggon 
only after release of the stock by the 
Government and that its course of conduct 
in the light of the above plea by Aries 
Sugar Agencies Limited ‘throughout the 
bargain does not reflect any breach of the 
concerned contrzcts-on its part and that 
it is therefore not liable for damages. 
He would, however, press his cross-objec- 
tions in A..S. No. 724 of 1969. 


7. Instead of considering the issues fram- 
ed by the trial Court seriatim and answer- 
ing them, we find it convenient to consider 
the contentions raised by the learned 
counsel before us and group the said con- 
tentions under certain decipherable heads, 
so that the issues between the parties could 
be adjudged in the light cf the concerned 
material and evidence let in. Broadly 
speaking, the points for determination 
ares... k ; 

(1) Whether Aries Sugar Agencies Limit- 
ed acted as the’ agent of the plaintiff or 
only as an indenting agent ? ` 


(2) Whether the rule of priority dictated 
by Aries Sugar Agencies Limited was 
accepted by all the buyers and was it acted 
upon to the knowledge of the buyers 
including the appellants? ~ 


(3) Whether the defendant at all material 
points of time attempted to obtain release 
of stock from Governmental authorities ? 


(4) After obtaining such release, did th 

defendant take all réasonable steps ao 
despatch the goods in accordance with the 
contract and instruct in order of pridrity 
all the contracts which formed part of the 
‘bunch of contracts entered into by it with 
various buyers including the appellants 


‘through Aries Sugar Agencies Limited ? 


(5) Whether the defendant'at the erucial 
point. of time attempted to get waggons 


for the despatch of the released stock of 


sugar with it, and it did not do so at least 
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in respect of a portion of the-stock with 
it ? . : - Lo 
{6) Is the defendant liable for damages 
for non-performance of at least a part of 
the contract ? a AS 


(7) Is the contract an absolute 
-contingent one ? . 

{8) Has the remaining portion of the 
unperformed part of the contract become 
frustrated by reason of thé Sugar Control 
‘Order, £963 ? : sf 


(9) Is the plaintiff in any of the suit entitl- 
ed.to damages ? Ifso, what is the quan- 
tum of damages ? . 


{10) Is the respondent in AS: No. 724 
-of 1969 entitled to succeed in the cross 
appeal ? 


one,or a 


%. Though there are three groups of 
contracts which were brought about by 
Aries Sugar Agencies Limited, we are 
practically concerned” with only two 
‘groups. The second group of contracts 
iin the seires of the activities of Aries Sugar 
Agencies Limited related to the purchase 
and sale of sugar of 1961-62 crop. It 
consisted of three contracts, ane of 
which was forged by the plair tiff in O.S. 
No. 139 of 1966 on the file of the City 
‘Civil Court, Madras. By order, dated 
15th March, 1963, under Exhibit B-41, 
the Government of India treated the 
‘available stock of 1961-62 crop with the 
defendant as 1962-63 stock for purposes of 
release of such stock by the Sugar Mills 
for purposes or domestic consumption. 
Thus it is evident that the 1961-62 crop 
‘sugar, which was the subject-matter of 
the second group of contracts, was never 
released at all by the Government for 
distribution until March, 1963. There- 
fore the contract Exhibit B-14, though 
entered into by the plaintiff in relation to 
the old crop, is not the subject-matter of 
these suits under consideration by us. 
“There is no reference to this in the plead- 


‘ings. : i å 


9. We have therefore the contract Exhi- 
bit A-3, dated 7th January, 1963 between 
the plaintiff in O.S. No. 139 of 1966 and 
the defendant for the supply of 880 bags 
-from 1962-63 stock, which could be load- 
ed in four waggons and the contract 
Exhibit .A-1, dated 28th January, -1963 
‘between the plaintiff in O.S. No. 2527 of 
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1963 and the defendant for the supply of 
880 bags in three waggons from the new 
crop. It is necessary in the first instance 
to ascertain as to who was responsible for 
the formation of these contracts. Aries 
Sugar Agencies was a firm at Madras who 
was interested in bringing together the 
defendant as manufacturer of sugar with 
persons like the plaintiffs in both the suits, 
as the purchasers of the stock. It is 
abundantly clear from the correspon- 
dence and the evidence let in these cases, 
that Aries Sugar Agencies Limited, here- 
inafter referred to as Aries, ii itiated the 
commercial activity more at the instance 
of the plaintiff rather than the defendant. 
D.W. 1 examined on the side of the de- 
fendant makes this position clear. D.W. 1 
says that the plaintiffs did not contact the 
defendant directly and Aries brought 
about the suit contracts and that there 
was no direct correspondence between 
the plaintiff and defendant. in both the 
suits before the formation of the contracts. 
He would add that all contracts were 


received from Aries and that Aries sent 


the advances under the contract after 


collecting them from buyers and that 


they personally negotiated with the buyers, 
It may also be stated that this was the 
stand of the defendant in the pleadings. 
In the written statement, the defendant’s 
case was that the defendant society and 
the plaintiff were not directly the contract- 
ing parties sui juris and.that Aries con- 
ducted and managed the course of per- 
formance of the same. D.W. 1’s'‘categori- 
calassertion on the role, of Aries was not 
an the least disturbed in c1oss-examination. 
Above all, the plaintiff cid not care to 
examine Aries, a Madras firm on whom 
‘they had reposed so much of confidence 
and through whom they spcke and acted 
throughout till they came to Court. 
From the exhibits fil:d it is seen that 
„Aries started the corresponderce in 
“December, 1962 and kept on doing so 
until all the contracts in the three groups 
were ultimately finalised. - The plaintiffs 
chose to remain in the background and 
held out Aries as the catalyst. and indeed 
as their negotiating- representative or in 
other words as their agent. Exhibits 
B-67, B-68, B-69, B-60 and B-71 exchang- 
_ed between 31st December, 1962 and 7th 
January, 1963 advert to the first group of 
contracts including Exhibit B-11 which is 
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numbered as T-11 contract (in-O1S.. Ne. 
139 of 1966), Exhibits. B-75 to B-79 w.itten: 
between 10th January, .1963:.and 18th’ 
January, 1963 relate to thé’second gioup,: 
numbered as T-12, T=13: and T-14 con-; 
tracts, The’ prior correspondence:: bet 
ween Aries and defendant in relation. to: 
the third. group of contracts have been 
marked as Exhibits B-16 to B-19, ex- 
changed during 22nd January, 1963 and 
28th January, 1963 :and which -culmi-. 
nated in the suit contract: Exhibit. A-1 
for Exhibit : B-25) numbered -äs T-20 
contract (in. O.S. No. 3527 of 1963). 
There is no particular reason why the 
plaintiffs. should remain in the back- 
ground throughout the relevant and 
material time. In fact, as we shall 
establish presently, the contracting parties 
willingly acquiesced as well in the manner 
of performance of the contract by Aries. 
10. It was Aries whe was dictating on 
behalf of the generality of the buyers and 
especially for and on behalf of the plain- 
tiffs, as to who should be supplied first: 
The priority rule as to supply- was the 
mandate of Aries.. This was acquiesced 
in by all the buyers. The tone of corres- 
pondence also supports -this view. In 
Exhibits B-19, B-27, B-28, B- 32, B- 35 and 

B-26, Aries brings out its'real image ‘and 
the significant part played by it for the 
plaintiffs and other buyers. It imposes 
on the defendant whet is understood by 
the parties as a priority rule.: The learned 
trial Judge has referred tc’ those docu- 
ments. In :all thc -above exhibits it 
gives specific instructions as io hcw the 
defendant should execute the bunch ‘of 
contracts. The. buyers-‘were ‘aware and 
at least presumed to be aware of the fact 
that sugar hea long been a Government 
cor:trolléd c mmodity .under’ the’ pro- 
visiors of the Sugar (Ccntrol) Order of 
1955 promulgated by the Central Govern- 
ment under the Essential ‘Commodities 
Act. The. defendant rightly referred: in: 
the written statemrnt to the follewing: - 


‘Sugar had long been a Government- 
controlled commodity: under. the -pro- 
visions of the Sugar i (Control) Order, 
1955 promulgated by the:Central Gov- 
ernment under the powers conferred by 
section 3 of the Essential Commodities 
. Act, 1955. By the force“-of the: said: 
Order, all sugar produced by the Society 
was made liable to be stored in’ or 
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removable from the banded godowns 
of the Society’s factory in the presence 
of the Central” Excise Inspector in 
_ charge. of the Factory and the Society 
was not free to fulfil its contracts with 
buyers until and unless the Directorate 
cf Sugar and Vanaspati, Ministry and 
Food and Agriculture of the Govern- 
‘ ment of India issued orders of release 
of ‘quantities of sugar for domestic 
_consumption and’ the Society was 
~ enabled on the strength of such orders 
‘to apply for. and obtain allotments of 
wagons for despatch of sugar to its 
buyers ` under subsisting contracts. 
. These Governmental restrictions caused 
. inevitable delays. beyond control and 
both sellers and buyers were bound 
by such .delays’’. 


The mandates it gave in the correspon” 
dence are highly consistent with its 
attitude as ‘agent of the plaintiffs. It 
would ask the defendant to execute the 
contracts” belonging to the second group 
first before it touched upon Grade I and 
Grade III contracts. Jt wants - the 
defendant to execute the svit contracts 
and the allied contracts strictly in serial 
order as -all the buyers knew of their 
seria] order ' numbers. Regarding the 
first and third group contracts, it says 
in Exhibit B-28: 


“106. Contracts: ‘You have loaded 
one waggon New Crop on account of 
- Haji Kamaludeen Saib and Company 
+ and one waggon on account of R. V. 
Ramia : Chetty-and Company’. So, 
. new, you should load the next waggon 
for: Ayyaswamy Nadar and the next 
-.to-this for Ponnuswamy Chetty. Then. 
_ contract. No. ASA/T/5 should start; 
=- Likewise, please despatch according to 
contracts serial numbers, so: that parties 
, may not be. displeased”. . 


ie 





Then it ‘gave ‘encouragement to part and 
piecemeal performance of the contracts. 
in seriatim. In Exhibit B-32 it says? 


Priorities: As already requested. 
kindly see that all orders are executed. 
strictly in the serial order of the pur- 
' chase - contracts so that complaints. 
may not emanate from: parties’’.- 


in Exhibit. B-35 it. wires: 


à “Despatch strictly according to con- 
- tracts/serial numbers only’. 
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In Exhibit B-36 it assets: 


£ As already advised. you, in our pre- 
vious letters and also by our above 
telegram kindly see that the orders 
at Rs. 106 per bag, are executed very 
strictly according to the serial numbers 
~ of the buyers’ contracts only, so that 
there may not be misunderstanding 
from them on our side as we now under- 
stand parties have been either writing 
to you or wiring you to despatch 
their ordered quantity. All parties 
are aware of their priority turns as 
per their numbers of their contracts.” 


In this letter it is further stated that the 
five waggons,.under despatch, accordingly 
should be on the account of the persons 
mentioned in it. lt would be fantastic 
to expect an indenting agent, as Aries 
is sought to be made out by the appel- 
lants, to assume the role of a representa- 
tive of the buyers, if it was not autho- 
rised to do so and if it was not allowed to 
act as such. Thus we agree with the 
Court below that Aries was held cut more 
as agent of the plaintiffs than as a bare 
indenting agent and the buyers also 
elected to accept performance of their 
respective contracts piecemeal, having 
regard to the stringent supply position 
of sugar, which was admittedly a con- 
trolled commodity under the Sugar 
(Control) Order. 


ax. The next relevant consideration is 
to see what steps did the defendant take 
to obtain the necessary release order from 
the Gevernment so as to bona fide perform 
their part of the contract in making the 
supplies according to the agreed priority 
rule envisaged by Aries. We have already 
referred tc the fact that the 1961-62 stock 
was to be treated for purposes of release, 
as 1962-63 stock (oide. Exhibit B-41). 
With regard to 1962-62 stock, with, which 
the present. litigation is concerned, 11 
contracts Exbibits B-1 to B-11 and 7 
contracts ` Exhibits B-20 to B-26' in 
January/February,1963 were entered into. 
The contracts bear‘serially a number. 
We are concerned with T/11 which is 
the suit contract in O.S.. No. 139 of 
.1966 (in A.S. No. 724 of 1969) and 
Contract No. T/20 which is the subject- 
matter of O.S. No. 3527 of 1963 {in A.S; 
No. 725 of 1969). No doubt, in’ the 
second group, with which however «we 
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aré not ‘concerned, the contracts wert 
given numbers, to wit T/12, T/13 and 
T/14. Thus, in. accordance .with the 
priority rule of supply and that toc in 
part, the defendant was obliged to exhaust. 
the first ten contracts, z.e., T/1 to T/11, 
before it could think of performing con- 
tracts bearing numbers T/11, T/12, etc. 
To make such’ uniform supplies even in 
part, the defendant should have sought 
for release of stock from Government. 
Did it take reasonable steps for obtaining 
such order. of release to respect the con- 
tracts on hand and see to the harmonious 
and equitable ‘performance of all the 
contracts though in part and by piece- 
meal supply? : 


12. The above aspect could be well 
appréciated if we summarise the neces- 
sary events which led to the issuance of 
the release orders by the Government of 
India from time to time. The first 
release of the stock from the 1962-63 crop 
was under Exhibit B-15 dated 18th 
January, 1963. Under this order the 
Government directed the respondent 
Society to sell in India for the purpose of 
domestic consumption only including 
despatches to Nepal, Bhutan and Sikkim 
45 Tonnes (Metric tonnes (450 bags) of 
sugar out of the production of .1962-63 
and complete despatch of the aforesaid 
quantity cf sugar by the 4th of March, 
1965. Asa result of such a release order, 
the Society applied for and obtained 2 
waggons and delivered 440 bags under 
contracts T-1 and T-4. This is seen 
from Exhibits B-28 and B-89. It had 
therefore a net balance of 10 bags stock 
of released sugar with it. Thereafter, 
a second release was made by the Govern- 
ment. under Exhibit B-34 dated lith 
February, 1963 for 204 Metric Tonnes 
(2,040 bags) of sugar out of the 1962-63 
production. The despatch was to, be 
completed by 28th March, 1965. The 
Society promptly applied for waggons 
for..such despatch. But, according to 
the.evidence of D.W. 1, he could only get 
an allotment of 5 waggons. The resvlt 
was -the Society despatched 1,100 bags 
in 5 waggons, each waggon containing 
220 ` bags, to each of’ the buyers under 
contracts 1-2; T-5, T-6, T-7 and T-8. 
eh is evidenced by Exhibits B-36 and 
'39.° ze re 
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43. Immediately: thereafter the Society, 
under Exhibit B-37 dated 4th March, 
1963 applied for further release of 30C 
Metric Tonnes, so that it could complete 
the bunch of contracts which were, by 
then- pending performanée with it., It 
repeated its request for such release under 
Exhibits B-38 dated 13th March, 1963. 
Finally, on 14th March; 1963 the Govern- 
ment issued the third and the final release 
order under Exhibits B-40 releasing, 54 
Tonnes (540 bags). for distribution for 
‘ domestic consumption. It is therefore 
clear that on or about 14th March, 1963 
the Society thus had a stock of 10 bags 
as balance, under the first.release order, 
940 bags under the second release order 
and 540 bags-under the third release 
order, totalling 1,490 bags. Out of this 
1,490 bags, it is not in dispute that, one 
Sankaralinga: Nadar, who. entered into 
the contract T-9, took delivery of 220 
bags at Tuni itself and removed the 
same by a lorry arranged by him. 
Deducting the said. 220 bags, the net 
available stock of released sugar with the 
Society in or about the second week of 
March, 1963 was 1,270 bags. To des- 
patch these sugars in accordance with 
the priority rule, the Society should have 
secured at least 6 waggons. We may 
also refer to Exhibit B-42 wherein the 
Society again requested for a release 
order for about 300 Metric Tonnes, 
apparently the request was not complied 
with. But it cannot be overlooked that 
if the Society obtained about 5 waggons 
at least from the Railways in order to 
clear the stock of released sugar’ in ‘its 
bands by the second week cf March, 
1963 it wovld have performed five more 
contracts which would take.in at least 
contracts T-10, T-11, T-12, T-13 and 
` T-14. We are here concerned in these 
appeals with .T-11 to’ T-20. To reach 
contract T-20 further-release ordérs. were 
required. ‘The question is whether the 
defendant made reasonable - endeavours 
to secure at least 5 waggons- before the 
control order was clamped’ ‘on'!:17th 
April, 1963 making it impossible’for the 


defendant’ to perform any portion of. the 


subsisting contracts with it.. . -- 


14. At this stagé it'is essential to weigh 
the bone of contention of each of the 
‘parties, which has, asssumed: some pro- 
portion due to the impact of: law: on the 
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relative facts: and: situations projected in 
these contracts.. As: already observed, 
the parties: were well aware of the aiffi- 
cult supply position of the essential com- 
modity. of sugar even by the manufacturer 
during the relevant period when the con- 
tracts were forged. The term of the 
contract which has bearing on this part 
of the case iss. : ae 


‘Despatching Despatchable as and 
period: . ` when waggonsare allot- 
ted to you by railways 

as agreed”. 


On the bare text of this clause, Mr. P. V. 
Subramaniam contended that if the 
defendant. strained every nerve to assure 
the waggons after performing in part 
contract No. T-9, it would not have been 


’ difficult for it to get the waggons allotted 


so as to perform at least contract No. 
T-11. On the other hand Mr. P. V. 
Chalapathi Rau urged that in the wake of 
the events that surrounded the formation 
of those contracts, an implied term can 
be spelt in them that waggons should 
only be sought for after the release orders 
and that such efforts were made by the 
defendant and therefore the defendant 
is not in breach to suffer damages for 
alleged non-performance of contract 
No. T-11.. He would say that in sa far 
as contract No. T-20 which is the subject- 
matter of O.S. No. 3527 of 1963is con- 
cerned, it. became frustrated because of 
the ‘supervening imposition of the Con- 
trol Order in April, 1963. 


15. It is.not in dispute that the Sugar 
Control Order, 1963 and -the .relevant 
communications were issued by the 
Government of India under the Essential 
Commodities Act in. or about April, 
1963. Exhibit. B-91 is the copy of the 
notification dated 17th April, 1963 in 
clause -3 of. which a -restriction on sale of 
sugar by purchasers is envisaged. Under 
clauses 3 and ‘4 -the sugar factory can 
sell as ‘directed by the Government only 
to recognised: dealers.‘ It is common 
ground that the plaintiff in both the 
suits were :-not -recognised dealers. 
Exhibit -B-90 ‘is a further communication 
dated 19th ‘April, “1963 from the Chief 
Directotate.:.of: Sugar and Vanaspathi 
stating that the scheme .for ‘distribution 
of sugar will now- be''that the sugar 
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factories will supply specified quantities 
of sugar at the ex-factory prices in, accor- 
dance with: the. notification. in ` Exhibit 
B-91. -D.W:.-1 in. the. witness box while, 
referring to the Sugar Control Order: of 


1963 says that it was so promulgated by. 


the Central.Government.after a declara- 
tion of emergency due to the Chinese 
aggression. Soon after the promulga- 
tion of the Order, Aries, on behalf of 
buyers other' than the plaintiffs, made 
efforts to adjust- all the pending contracts 
by settling thé issue and, as is seen from 
Exhibit B-54-and Exhibit B-56, such 
settlement was arrived at between the 
buyers uhaer the various contracts ex/ 
cepting the plaintiffs in these two actions. 

It is also seen from -the: documentary 
evidence that-under Exhibits‘ B-59% and 
B-60 the defendant attempted ‘to compro- 
mise the issue -with the plaintiffs but-was 
not successful. Exhibits B-62 to B-66 
and B-84 to B-88-disclose that the defen- 
dant had made it clear’ to the plaintiffs 
that it was impossible for it-to perform 
the contract after 17th April, 1963: ° We 
shall presently advert to the impossibility 
of performance- of the unperformed' por- 
tions of the cantract to which practically 
there is no dispute ‘by a appellants in 
these appeals. - : 


16. At this stage it would be relevant 
to consider whether’a term that waggons 
should “be sought only-after- release o 
the sugar by the Government could be 
implied in the ‘contract. Generally all 
contracts are to. be interpreted: literally 
without any interpolation in its text. 
But there are- myriad . circumstances 
attendant upon contracts:-which same- 
times prompt the interpretation of such 
contracts, unless the language is scrupu- 
lously plain, to read into: the contract a 
term, which :was predominantly in the 
minds of parties when they formed. -the 
same. Such an intention-can be gathered 
from the surrounding circumstances, the 
conditions. under which the contract 
was entered into, the compelling dents 
which the law would make in: them for the 
general good and: welfare of the com- 
munity, etc. If such an irresistible 
intention which was at the back of the 
mind of the parties could be gathered 
by reasonable probe. into, the attendant 
circumstances governing the situation: in 
a given, case, then’ Courts as the autho- 
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ritative interpreters. of:such contracts can} 
imply!.a term ina. contract,: hoi 
unduly tinkering with it: : f 


17. Two décisions of 6 our Céurt? repond 
in” Sannidhi “Gundajya” v. “Ilori Sabbayyat 
and ‘Satyabrata Ghose V. Mugnéeram Bangur 
and Company®, practically ‘cover the issue. 

In” Sannidhi. Gundayya.’ v. Ilori Subbayyat: 


> ©The’ defendant entéred into a contract 
with: the ‘plaintiffs forthe delivery- of 
‘certain bags: of rice:-- The . contract 
contemplated delivery. by railway 
~ waggohs: As a- war measure the 
Government’ had imposed.: ‘waggon 
:“réstrictions’ -and ‘priority certificates’ 
“all over the ‘Presidency; and the exis- 
~ tence ‘of those: restrictions’ was ~ well- 
" known ‘to all the--parties. - Owing: to 
~-the - shortage’ of: waggons on account 
~ of the enforcément--of the rules the 
~defendant was not able’ to perform his 
‘- contract: Im a’ suit by the plaintiffs 
‘for damages for breach of contract, 
~ the defendant therefore pleaded impos- 
- sibility of. pefiopmande as ‘a defence to 
' to the suit. 


_ Held, that the wasabi view of the 
contract was that the defendant agreed 
‘to supply-.tbẹ promised number. of 
` þags, of- rice if after -using his best 
a endeavours he was able to secure the 
necessary number of waggons, that the 
obligation to perform the contract was 
, therefore; not absolute,. but impliedly 
-conditional, and that as the defendant 
, failed to secure the waggons in spite of 
his best endeavours, he was not liable”. 


Senet however, was placed. by 
Mr. P. V. Subramanyam on the decision 
of English Courts.reported in G.K.G. Sethia 
(1944) Limited v. Pariabmull Rameshwar. - 
Considering the question whether in such 
circumstances “a term could be implied 
ina contract, the Court ‘of Appeal, said: 


: Ther Court would read an implied 
_ term into a contract only where it was 

„clear „that bath parties knew that the 
: contracts could only be met out of ‘the 
- sellers’ quota, the question whether that 


te 





A, (1926) 51 M.L.J. 663 :99 I.C. 459: A.LR. 
1927 Mad. 89. 
+2 (1954) 1 M.L.J. 41 (S.C) : 1954 S.G.J. 
1 : 1954 S.G.R. 310: ALR. 1954 S.C. 44. 
3. (19501 AWE:R: 51. 


quota would suffice for the purpose 
depended .on matters concerning’ the’ 
conduct of the sellers’ business which 
~ were peculiarly within their knowledge 
as opposed to that of the ‘buyérs:(e.z., 
the sellers alone would- know (ay 
which year they had chosen as ‘their 
basic year and what quota they: were 
likely to receive as 4 result of their 
choice, and (b) what ‘coritracts with 
other buyers had-to be satisfied out of 
their quota}, and an unqualified pro- 
vision to the effect that the contract 
was subject to the quota being suffi- 
cient and to the seller using his best 
endeavours to obtain a sufficient quota,’ 
would be quite inadequate to -secure 
the business efficacy -of the contracts; 
as, therefore, the parties could -not be 
taken to have intended that the term 
sought by the sellers to be implied ‘should 
- be incorporated in the‘ contracts, it, 
was impossible to read into the .con- 
tracts of July and September, - 1947; 
the term contended > for by the 
sellers”. one E 


t 
That case was decided on its facts. 
Further, as was observed by the Supreme 
Court in Satyabrata Ghose v. Mugneeram: 
Bangur and Company. “The decisions 
of the English Courts possess only a per- 
suasive value”. We are. of the view 
that it does not lay down a general prin- 
ciple which is applicable to all contracts 
which ex facie present a condition for 
performance instead of .being absolute 
in its tenor. In our case the specific 
clause contains the words ‘“ Despatch-. 
able as and when wagons are allotted to 
you by railways as agreed”. Generally 
in a commercial contract such a peculiar 
situation is not contemplated. The 
parties usually give the station <f destina- 
tion and the station of despatch. Nor- 
mally the Railways are bound, subject 
to availability, to allot’ waggons for 
movement cf goods, which are not 
subject to any contro] or the movement 
of which is not regulated by any law or 
‘order. But under clause-3 (5) of the 
Sugar (Control) Order, 1955, the Central 
Government may even restrict or. prohi- 
bit the transportation of an essential 
commodity like sugar. The parties were 





1. 1954 S.C.J. 1: 1954 S.C.R.310: (1954) 1 
MLL.J. 41 (S.C). ` 
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aware of this. If they do not knows» 
ighorantid: juris non-ekcusat. `: It ‘is this 
statutory control not only’ ïn production; 
but also in movemient, that has compelled. 
the parties -to stipulate’ thatthe ‘goods 
are to. be despatched after allotment of 
waggoris. They knew that such ‘an’ 
allotment would be made only if’ the- 
sugar is released‘ sugar. If the sugar 
is-not released ‘for distribution: or for 
home consumption, it will bé an offence 
to move the same or carry’ the same. 
Having regard to"such inherent difficul-. 
ties’ surrounding | such ' contracts, the 
clause regarding despatch was introduced. 
We have no hesitation to hoid that the- 
contract is a contingent coniract or a’ 
conditional cóntract and not an ` absolute- 
one ‘as ‘contended bý Mr. P V. Subra- 
maniam. It should be held that the 
defendant agreed to supply the contract 
sugar‘after obtaining the release order and. 
that his'applying -for the waggon was 
conditional upon his securing free sugar, 
free from control and free to move. A. 
term’ that the defendant should apply 
for waggons: after the release order is 
made’ can be implied in the suit con-. 
tracts. “©. A TRE; 
18. But even then the, question is whe-- 
ther the defendant made all best endea-- 
vours to obtain the waggons. We have: 
already referred ta the principle in 
Sannidht Gundayya v. Iloort Subbayya! and. 
according to it, the defendant should. 
establish that it used its best endeavours 
to-secure the necessary number of waggons 
and if such -proof is available it will not 
be liable. It,follows that if such proof 
is not available, it would, be liable. We- 
shall refer to a few letters marked in the 
course of trial which have a bearing on 
the-.question. . Under Exhibit B-33 Aries: 
queries the Society and regrets ihat the 
Society did nct furnish so far the registra-- 
tion numbers cf indents to enable expedi- 
tious- allotment of - waggons. Under 
Exhibit B-81 dated 18th February, 1963 
the Society replies that it has indented 
for-5 waggons and gave the registration 
number of indents and concluded that 
as, and when waggons were allotted it 
shall, be despatching sugar. + Under 
Exhibit B-46 dated, 28th March, 196% 





1. 99 1.C,459:51 M.LJ. 663: ALR. 1927 
Mad. 89. 7-9 a 
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the Society writes, after obtaining the 


third release order for 54 tonnes, that it 


has indented for two more waggons and’ 
gave the indent numbers. It also con- 
firmed that it gave a telegram reading 
‘Release order received fifty-four tonnes 
indented , wagons. Sending according to 
priority.” Thereafter we do not have 
any follow-up correspondence to show 
what endeavours were made by the 
‘Society to obtain an allotment of wag- 
gons. It would not be sufficient for a 
seller under a conditional: contract like 
the one under consideration, to refer to 
his application for indents without pro- 
ving as to what steps he took te pursue 
the. matter further to obtain an allot- 
ment of waggons. Even when D.W. 1 
was in the box. he was not specific on 
this question. After referring to the 
fact that it was possible for, the Society 
to perform the contract piecemeal 
sbecause of the limited release of the sugar 
by the Government and’ apparently 
in view of the strict instructions as to 
priority issued by Aries, the witness would 
say “we have not registered waggon in 
respect of the suit contracts because the 
time had not come for performance. 
We did not apply to the Railway in 
respect of the. suit contracts”. Bvt he 
would add thereafter that he did not 
maintain any register for placing indents 
with the Railway and that Rs. 35 should 
be deposited per waggon and that he 
applied for waggonsfor despatching 940 
bags. The question, therefore. is whe- 
ther a mere application for indenting 
waggons or by paying the necessary fees 
which is to accompany such indents by 
itself would be equated tc-an honest 
bona fide endeavCur on the pat of the 
seller to perform the contract in accord- 
ance with its tenor.’ Though the con- 
tract is not absolute as is legally under- 
stood, and though it is conditional upon 
the allotment of waggons by the Railway, 
yet it is cbligatory on the part of the seller’ 
to place such clinching material before 
the Court to show that he made all such 
endeavours to obtain an allotment of the 
waggons. “In fact, no proper registers 
-were produced and enough proof is not 
available to.show as to how the matter 
~was pursued by the Society in the matter 
of allotment of waggons.- It is doubtful 
whether waggons were or were not 
-allotted between 21st February, 1963 and 
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the beginning of April, 1963. There is 
not even clear proof to show as to what 
would be the time which the Reilway 
would take to allot waggons after the 
indent is made for the purpose. Even 
assciming that the Socie ty did make such 
application by forwardine indents for 
waggons in or about the end of February, 
1963, the Society neither examined the 
Railway nor .produced enough data for 
us to assume that there was no such 
allotment of waggons during that period. 
The reasonable presumption is that at 
least 6 waggons could have been obtained 
by the defendant which were the number 
of waggons which were required for the 
despatch of the available released stock 
with it. If such 6 waggons should be 
deemed to have been allotted if parti- 
cular care was taken in the matter of such 
allotment, then the Society ought to 
have performed at least contract No. 
T-11 which is the subject-matter of 
O.S. No.139 of 1966. To this extent, 
therefore, the Society is responsible for 
non-performance of the contract, even 
though it is a conditional one. 


19. For the purpose of completing the 
discussion, we may also refer to the atti- 
tude of the Society in the matter of the 
non-performance of the contracts other 
than the suit contracts. D.W. 1 wovld 
say that at the intervention of Aries they 
adjusted several of the contracts which 
were contemporaneously entered into 
by settling the same with the buyers. 
He would say that a settlement was 
arrived at and the buyers not only got 
back the advance but dropped tbe 
demand for performance of the contract. 
He would also admit that an ex gratia 
payment was made to the parties other 
than the plaintiffs in this action. This 
is also a pointer to the fact that the Society 
felt guilty at one time for non-performance 
of the contracts. This could only be 
attributed to the fact that it did not 
take realistic steps to obtain waggons for 
the discharge and performance of the 
contracts as contemplated. : 


20. If, in the circumstances, it could 
reasonably be surmised that the Society 
could have obtained 6 waggons from the 
Railway, then it could have despatched 
one waggon each to 6 contracting parties. 
We have already referred to the fact that 
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Up to contract No.'-I-9 the Society per- 
formed its part of the contract. By- the 
reasonable assemption which we make 
in the instant case that 6 more waggons 
of sugar could have been despatched from 
the available released stock, the Society 
could have performed 6 more contracts. 
This takes us to contract No. T-15. 
As contract No. T-11 is included in that 
group, there has been a failure in the 
normal discharge of the contractual obli- 
gations by the Society in re: the plaintiff 
in O.S. No. 139 of 1966. To this extent, 
therefore, the Society is liable: to, pay: 
the difference between the market price 
and the contract price as and towards 
damages. As regards the unperformed 
portion of the contract in T-11, beyond 
the supply of one waggon as above, it is 
frustrated as we would presently demon- 
strate. 


21. Contract No. T-20 is the subject- 
matter of O.S. No. 3527 of 1963. As, 
in our view, the time for performance of 
this contract according to the priority 
Rule did not arise prior to 17th Apzril, 
1963 when the Sugar (Control) Order 
came into force, the plaintiff, in this 
action would not be entitled to any 
damages as no allotment of waggons for 
the performance of any porticn of it was 
possible after the Sugar (Control) ‘Order, 
1963 came into force. The plaintiff in 
O.S. No. 3527 of 1963, therefore, would 
not be entitled to any damages. oe 


22. Before quantifying the damage to 
which the appellant in A.S. No. 724 of 
1969 would be entitled to, we would like 


to touch upon the law of frustration as ` 


in force in our country. Law is well 
settled that the doctrine of frustration 
takes into its fold not only cases of physi~ 
cal or literal. impossibility, but also: cir- 
cumstances which make it impossible and 
illegal on the part of one of thè contract- 
ing parties to perform the contract in 
terms agreed upon. There may. be cir- 


cumstances wheré Court.may be inclined’ 


to opine that:a case: of literal impossi- 


bility has not been established. But such; 


fliteral impossibility by itself is’ not’ the’ 
sole ground for accepting :the non-per- 
formance of the contract on the- ground of 

octrine of frustration... If- in a. given 
case there is acceptable. material to. show 
that the events supervening after the 
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formation of the contract have'shaken the 
very root of it and’ the foundation of the 
contract having’ thus been shaken it 
would be impracticable to accept per- 
formance of the contract by a reasonable 
and prudent person; then only Courts 
will excuse the performance. The con- 
clusion: must be arrived at by sitting in 
the arm chair of prudence and practical 
wisdom. A přiori and theoretical consi- 
deration ought not to weigh while decid- 
ing whether a contract has become 
frustrated or not. The decision should 
be the dictate of common sense, prac- 
tical wisdom and normal commercial 
experience. Judged by these standards, 
we have to accept the case'of the Society 
that on and after 17th April, 1963 con- 
tracts as å whole have become frustrated 
in so far as their undischarged and un- 
performed ` portion are concerned and 
therefore the claim of the plaintiff for 
damages for alleged non-performance is 
opposed to section 56 of the Contract 
Act. Presumably because of this well- 
established principle Mr. P. V. Subra- 
maniam would not pursue this aspect 
before us. 


23. Having therefore held that a major 
portion of the obligation as te performance 
of the contract has become discharged 
by the doctrine of frustration, the only 
surviving question is as to what damages 
would the plaintiff in O.S. No. 139 of 
1966, who is the appellant in A.S. No. 
724 of 1969, be entitled to. 


24.: The plaintiff in O.S. No. 139 of 
1966 claimed damages at the- rate of 
Rs. 19 per bag. : P.W. 1, an’ Accountant 
in a similar trade, was examined and he 
filed Exhibit A-7 to show the market rate 
of sugar at or about the time when the 
breach was committed. Exhibit A-8 
is a purchase book filed by the same wit- 
ness to show that 10 bags at the rate 
of Rs. 118 per bag were purchased and 
that the market was on the upward 
trend. This witness was subjected to 
severe cross-exaniination. The trend 
of cross-examination was that the wit- 
ness was unable to say whether the subject- 
matter of the sale under Exhibit A-8 was 
equatable in all respects to the contrac- 
ted sugar. We cannot, however, lightly 
brush aside Exhibit A-8 which shows.that 
the market rate of sugar was Rs. 118 per 
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bag. The contract rate was Rs. 106 per 
bag. In O.S. No. 3527 of J963 the 
contract rate was Rs. 108 per bag. 
the memorandum of grounds of appeal 
ue appellant, restricted his claim to 


11 per, bag.. Taking all the cir-- 


Bake: into consideration -and in 
the absence of any cther proof, we accept 
that a sum of Rs..11 per bag appears 
to be the reasonable. damages to which 
the appellant in’ A.S. No. 724 of 1969 
would be entitled to-in the circumstances. 


We have already found that the Society. 


is guilty of non-performance of the con- 
tract to the extent of non-supply of 220 
bags (one waggon) before the, .Sugar 
(Control), Order -came -into force. It 
therefore follows that the appellant in 
A.S. No. 724 of 1969 would be entitled 
to Rs. 2,420 with’ proportionate costs 
throughout.: As the performance of. the 
contract in O.S. No. 3527 of 1963. did 
not arise prior to 17th April, 1963, 
the appellant in- A:S. No. 725 of 1969 
would not be entitled to any damages. 
In the result. A.S. No:: 724 of 1969 is 
allowed in part with proportionate costs 
throughout and A.S. No. 725.of 1969 
is dismissed with costs. 


25. The cross objections filed by Mr. 


Chalapathi Rao also deserves some con- 
sideration. We do. not find any parti- 
cular reason why the learned -Judge 
could not have given ccsts in O.S. No. 
139 of 1966. As costs always follow the 


event, he ought to- have provided for. 


costs and it is for this reason we have pro- 
vided for proportionate ‘costs. through- 
out in O.S. No. 139 of 1966. Therefore 
the memorandum of cross objections in 
A.S. No. 724 of 1969 is partly allowed. 


R.S. “Appeal partly 
x allowed. 


_THE MADRAS LAW JOURNAL REPORTS, 


In, 


(1976. 


IN. THE HIGH COURT OF JUDI-- 
CATURE AT MADRAS 


(Special Original Jurisdiction.) - 


Priisewt: —G. Ramanujam, i ee 

K. “S. Ardanareeswara ‘Gounder’ es 
; es 2 ae Petitioner: 

A 5 ] L EE he 

Tahsildar,. Bhavani and - another 


` : Respondents.. 


Madras Panchayats Act (‘2XXV of 1958),- 
sections 115, 116—Leoy’ of water cess— 
Fee or tax—Land revenue whether includes 


water cess—Levy" whether constitutionally: 
valid. j T ' 
The t dand revenue’ has been defined 
under the Explanation to section 115 (1) 
of Madras Act XXXV of 1958 to include 
water cess for purposes of sections 115 and 
116 ofthat Act. Under section 115 the 
levy is only on land,‘ but the measure 
of tax is based on the land revenue pay- 
able on it. So long as the’ power to tax. 
is there, the Legislature is entitled to- 
adopt any measure to effectuate the 
levy of tax, [Para. 8.] 


Even assuming that water cess is not land. 
tax,- it is‘still a revenue due on the land 
and, thérefore, it has to -be taken as land 
revenue. ` It is open to the legislature to- 
give a special definition of land revenue 
for, the purpose of determining the tax. 
leviable on. land under section 115 (1). - 
The Explanation to section 115 (11-18 
not unconstitu tional and is valid. 


n [Para. 9. } 
Cases referred to : 


Madras Province.v. Dolours: Convent, L.L.R: 
(1943) “Mad.:.34: (1942) 2 M.L.J. 150:. 
A.I.R. 1942 Mad. 719 ;- Balasurya- 
prasada Rao v. Secretary: of State, 1.L.R- 
(1817) 40 Mad. 886 : 44 L.A. 166: 33 M. 


Lj. 144:-41 I.C. 98:-AD.R. 1917 P.C.. 


42 : H. R. S. Murihy. v: Collector of Ghittoer, 
(1964) 2 S.C.J. 557 : (1964) 2 M.L.J... 
(S.C.) 125 : (1964) 2 An.W.R. (S.C.) 
125 : (1964) 6S.G.R. 666: ALR. 1965 
S.C..177; Assistant Commissioner, Madras v: 
B. & G.Go. (1970).1 S.C.J. 265: (1970). 1 





* W.P, No, 322 of 1972; 3rd January, 1975. 
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An.W.R. (S.C.) -55 : (1970). 1 M.L.J. 
(S.C.) 55: 75 LT.R. 603: (1970) 1.S.C.R. 
268: A.LR. 1970 S.C. 169. 


Petition under Article 226 of the Consti- 
‘ution of India, praying that in the cir- 
«cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of prohi- 
‘bition prohibiting the responaents from 
taking action in pursuance of the com- 
munication Ref. No. 9703/71-A-2 dated 
13th Janvary, 1972 of Ist respondent and 
implementing the provisions of. that part 
of the explanation to.section. 115 (1). of 
Tamil Nadu Act XXXV of. 1958 which 
includes within the definition of land 
revenues water cess payable to the Govern- 
ment for water supplied or used for 
irrigation of land. - : . 


S. Gopalaratnam, for Petitioner.. - 


The Government Pleader, assisted by 
S. Ramalingam, Assistant Government 
Pleader on behalf of Respondents. 


‘The Court made the following 


‘OrverR.—The petitioner owns lands in 
Singampatti Village, Bhavani Taluk, 
Coimbatore District and the lands are 
comprised in patta numbers 18, 30, 413 
and 416. The land revenue payable 
for the lands comprised in the said patta 
numbers is Rs. 1.94, Rs. 2.93, Rs. 22.17 
and Rs. 2.10 respectively and the water 
cess payable on them under the Madras 
Trrigation Cess Act, 1865 is Rs. 19.90, 
Rs. 32.10, Rs. 256.25 and Rs. 22.95 
respectively. 


2. By Government Order Ms. No. 1475, 
Rural Development and ‘Local Adminis- 
tration, dated Ist August, 1970 the rate 
of levy of local cess surcharge under 
section. 116. of the Tamil -Nadu Pan- 
chayats Act, 1958 was made subject to 
a maximum of Rs. 1.50 on every rupee 
of land revenue. On the basis of the 
said Government Order the respondent 
had claimed a sum of Rs. 702.77 from 
the petitioner under the provisions of 
sections 115 and 116 of the said Act. 
The petiticner questions the validity of 
the sdid demand in the writ petition on 
the ground that the water cess collected 
under the Madras Irrigation Cess Act, 
-1865 will not.come within the term 
“land revenue” used in sections 115 and 
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116 of the Tamil:Nadu.Act XXXV of 
1958, that the Explanation ta section 
]15 (1) which seeks to include water 
‘cess also within the term land revenue 
is unconstitutional and as such invalid, 
and that the. water cess which is only a 
fee payable tothe Government for the 
water supplied: cannot be taken to be 
a tax on land, leviable under section 115 
(1). The petitioner, therefore, seeks a 
writ of prohibition from this Court to 
prohibit the respondent from enforcing 
the said demand. 


3. According to.the petitioner the water 
cess which is levied under the provisions 
of the Madras Irrigation Cess Act, 1865 
is only-a fee and that it is not within the 
competence of the State Legislature to 
‘levy any tax cn the consumption of water 
in the irrigation of lz d by owners there- 
of. It is also stated that the Expl: netion 
to section 1165 (1) of Madras Act XX XV of 
1958 which includes within the definition 
cf ‘land revenue’ water cess payable to 
the Government for water supplied or 
used for the irrigation of land, which is 
not a tax, is beyond its legislative com- 
petence and is, therefore, invalid and 
unconstitv tional. 


4. The learned counsel for the petitioner 
refers to Entry 17 and Entry 66 of List II 
of the Seventh Schedule to the Constitu- 
tion of India'in support of his contention 
that no tax can be levied an the water 
supplied’ by the Government and that 
only a fee can be levied under Entry 66 
of List II. Reference is also made to 
section 1' (2) of ‘the- Madras Irrigation 
Cess Act, 1865 as amended by Madras 
Act III of 1945 which declares that water 
cess leviable under the said Act is not 
a tax on land but is only a fee for the 
water supplied or used for the irrigation 
of land. It is said that in view of the 
said section water cess can never be treated 
as a tax, and that land revenue which is 
a tax falling under Entry 49 of List II 
can never be taken to include water 
cess which is a. fee, and, therefore, it is 
not open to the Legislature to include 
water cess within the definition of land 
revenue. f 


5. The respondeiit, however, counters 
the petitioner’s contention that the said 
Explanation isinvalid‘and unconstitutional 
by saying that thë State Government is 
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competent to define land revenue as it 
has done under the Explanation to section 
115 (1) as including water cess, that 
though water cess is not treated as land 
tax proper for certain purposes under 
section ] (2) of Madras Act VII of 1865 
itis still a tax levied in respect of the land, 
and. that water cess which is charged with 
reference to land in one’s occupation may 
clearly fall within the ambit of land 
revenue. = 


6. For a proper appreciation the rival 
contentions of the parties it is necessary 
to note briefly the statutory provisions. 
Section 115 (1) and the Explanation 
thereto and section 116 of the Madras 
Act XXXV. of 1958 are as follows: ` 


“There shall be levied in every Pan- 
chayat Development Block, a local 
cess at the rate of 45 naya paise on 
every rupee of land revenue payable 
to the Government in respect of any 
land for every fasli. i 


Explanation.—In this section and in 
section 116 ‘land revenue’ means 
public revenue ‘dues on land and 
includes water cess payable to the 
Government for water supplied or 
used for the irrigation of land, royalty, 
lease amount or other sum payable 
tc the Government in respect of land 
held direct from Government on lease 
or licence, but does not include any 
other cess or the surcharge payable 
under section 116, provided that land 
revenue remitted: shall not be deemed 
to be land revenue payable for the 
purpose of this section.” 


Section 116 provides:— 


“Every Panchayat Union Council may 
levy on every person liable to pay 
land revenue to the Government in 
respect of any land in the panchayat 
union 2 local cess surcharge at such 
rate, as may be considered suitable as 
an addition to the local cess levied in 
the panchayat development block 
under section 115 provided that the 
rate of local cess surcharge so levied 
shall be subject to such maximum as 
may be prescribed”. 


The maximum rate of local cess surcharge 
referred to in section 116 has been 
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fixed at Rs. 1-50 on every rupee of lang 
revenue by G.O.Ms. Nos. 1475, Rural 
Development. and Local Administration 
dated Ist August, 1970. It is on the 
basis of the above provisions 2 demand 
has been made from the petitioner 
towards lacal cess surcharge as provided. 
by sections 115 and 116 of Act XXXV of 
1958 read with Explanation to section 
115 (1). Entry 17 of List II of Schedule 7 
of the Constitution runs as follows: 


‘*Water, that is to say water supplies, 
irrigation and canals, drainage and: 
enbankments subject to the provisions 
of Entry 56 of List 1.” : 


Entries 49 to 63 relate to imposition of 
various kinds of taxes. Entry 49 relates. 
to taxes cn lands and buildings. There- 
is no entry enabling the State Govern- 
ment specifically to levy a tax on water 
supplied. Entry 66 of the same List 
reads thus: ` ` 


“Fees in respect of any of the matters: 
in this list, but not including ices taken. 
at any Court.” 


According to the petitioner water cess 
levied under Madras. Act VII of 1865 
can be justified only as a fee falling under 
Entry 66 of List IL read with Entry 17 
which corresponded to item 54 read with 
item 19 of List II of the Government of 
India Act, 1935. It is said. that the 
position will be clear by a look at section. 
1 (2} of Madras Act VII of 1865 which is 


as follows :— 


“For the avoidance of doubt it is here~ 
by declared that water cess, leviable 
under this Act is not a tax on land 
but is a fee for the water supplied or 
used for the irrigation of the land”. 


‘Itis with reference to the above provisions 


the petitioner’s constitutional attack 
against the Explanation to section 115 
(1) has to be considered. Sexe 


7. Yn Madras Province v. Dolours Convent*,. 
a Division Bench of this Gourt ruled that 
a cess levied in respect of water used for: 
irrigating land is-a land tax. In that 
case it was contended by the owner of 
the lands that as under an arrangement 








1. LLR. (1943) Mad. 34: (1942) 2 M.L]. 
150: A.LR. 1942 Mad. 719. ` 


1) 


with the Government’ the lands are held 
free from land tax, a cess which is levied 
in respect of water vsed for irrigating the 
land being land tax it cannot, therefore, 
be levied on his land. The Court held, 
following the decision of the Privy Council 
in Balasuryaprasada Rao v. Secretary of 
State’, that the cess payable under Madras 
Act VII of 1865 is a form of land tax. 
In the said Privy Council case, Lord 
Parker has held that cess collected under 
the said Act is leviable on land which is 
irrigated and therefore is in -the nature of 
a land tax. Itis with a view to get over 
the said decisions, section 1 (2) was intto- 
duced in Madras Act VII of 1865 by 
Madras Act III of 1945. The statement 
of objects and reasons for bringing in 
section 1 (2) are given as follows : 


«The Madras Irrigation Cess Act, 
1865 (Madras Act VII of 1865) provi- 
des for the levy. of water cess for the-use 
of water supplied from a Government 
source for irrigation purposes in certain 
cases. In the case of lands granted tax- 
free under inam title deeds and per- 
manently settled estates granted under 
sanads, the practice has been to charge 
water cess in respect of all irrigation 
except to the extent to which the inam- 
dar, zamindar or landholder in virtue 
of any engagement with the Crown is 
entitled to irrigation free of separate 
charges. ‘That is to say, water cess was 
. being levied in all cases which are not 
covered by the first proviso to section 1 
of the Act. In a recent case, the Madras 
High Court has held that the water cess 
under the Act is levied on land which is 
irrigated and it is therefore a form of 
land tax and that consequently the cess 
is not leviable in the case of iands held 
free of all land tax. The Government 
consider it necessary to amend the Act 
so as to make it clear that the water cess 
levied -under -the Act is not a tax ‘on 
land, but is a fee levied for the water 
supplied or used for the itrigation of 
land. It is also, considered desirable 
to make it quite clear that the persons 
referred to in the first proviso to section 
1 will be liable to pay the cess or fee 
for all irrigation in excess of that for 
which under their engagement with the 


mr 
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Crown they are entitled to water free of 
charge. The Government further con- 
sider it necessary to validate the long- 
- standing practice referred to above and 
`-to indemnify the officers who have 
followed it hitherto.” 


The above extract from the objects and 
reasons makes it clear that water cess was 
taken to be a fee and not a tax on land 
for a specific purpose t.e. with reference to 
the lands granted tax-free under various 
inam title deeds and permanently settled 
estates granted under, sanads, so as to see 
that the tax-free grants cannot be relied 
on in the matter of levy of cess for water 
supplied as the decisions abcve referred to 
prevented them from collecting cess for 
the water supplied by the Government for 
irrigetion on the ground that it is a tax 
on land. Section 1 (2) cannot, therefore, 
„be taken as conclusive on the question as 
to whether the water cess collected is a 
tax on land for other purposes. 


8. Even assuming that water cess collect- 
ed under Madras Act VII of 1865 is a fee, 
so long as section 115 (1) enabled the levy 
of local cess at a particular rate on every 
rupee of land revenue payable to the 
Government in respect of any land for 
each fasli, it is not possible to limit the 
meaning of the. term “ land revenue ’” 
‘by restricting it to land tax. The term 
c land revenue’ has been defined unde 

the explanation ta include water cess fo 

purposes of sections 115 and 116. Under 
‘section 115 the levy is only on land, but 
the measure cf tax is based on the land} 
revenue payable on it. So long as th 

power to taxis there, then the Legisletur 

is entitled to adopt any measure to effec- 
‘uate the levy of tax. In H.R. S. Murthy 
v. Gollector of Ghittoor!, the Supreme Court 
has held that land cess imposed under the 
provisions of sections 78 and 79 of the 
Madras District Boards Act is in trrth a 
‘tax on lands within entry 49 of the State 
list and not a tax on-minerals within entry 
50 of the State List and that what a lessee 
“or licensee actually pays for the land for 
‘working the minerals on the land can be 
used as a measure for collecting the land 


“cess which is nothing else but a tax on 





4. (1964) 2 $.C.J. 557 : (1964) 2 M.L.J. (S.C.} 
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land. In Assistant Gomntissior er, Madras v. 
B. & G. Go.1, the Supreme Court, while 
considering the. validity of the provisions 
of the Madras Urban Land Tax Act of 
1966 expressed the view that the mere 
fact that the Legislature while levying a 
tax under Entry 49, List IL has adopted, 
for determining the incidence of tax, the 
annual or capital value of the lands and 
buildings will not make the legislation as 
one under Entry 86 of List I, and that the 
capital value of the asset, has been taken 
cnly as a measure for imposing the tax on 
lands and buildings. 


9. In this case also, while AE a tax 
on land the aggregate of the amovnts paid 
in respect of the land by the owner has 
been taken as a measvre for determining 
the tax liability.” Reference may be made 
in this connection to the definition of 
<“ public: revenue ” in the Revenue Re- 
covery Act of 1864. Public revenue due 
on lands has been taken for the purpase' of 
that Act as including cesses or other dués 
to the State Government on account of 
water supplied for irrigation. . Though 
that definition is only for the purpose of 
that Act, cesses or other dues payable to 
the Government on account of water 
supplied for irrigation is normally taken as 
a revenue due on the land. In the light 
of the above discussion it-is not possible 
to accept the petitioner’ s contention that 
the cess forthe use of water supplied for 


irrigation pvrposes by the Government ~ 


cannot be taken to be land revenue. 

The petitioner’s contention is that the 
word “ land revenue ” should be equated 
to land tax. The word ‘revenue ’ is in 
my view of a wider connotation than the 
word Stax’. Even assuming that water 
cess isnot land tax alleged by the petition- 
er, it is still a revenue due on the land and, 

therefore, it has to be taken as land 
reveriue... As already stated, land revenue 
has not been specifically defined i in Madras 
Act XXXV of 1958 except in the explana- 
tion to section 114 (1), and it is open to the 
Legislature . to. give a special definition of 
land revenue for the purpose of deter- 
mining the tax leviable on land under 
section 115 (1). Hence there is no “merit 
in the contention of the petitioner that the 
Explanation to section 115 (1) is unconsti- 


4. (4970)-1 S.C.J. 265 : 
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tutional and invalid. The. writ petition 
is, therefore, dismissed. But in the cir- 
cumstances of the case, there will be no 
order.as to costs. - 


Petition dismissed. 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—T. Ramaprasada Rao 
Natarajan, IF.. 


M. Kesava` Gounder (died) and 


and S. 


‘others el 
v. 
D. C. Rajan and others .:;` uitiis 
‘and 
.Chinnammal and another - 

; Appellants 


v. 


D. ©. Rajan and others.. Respondents. 


(A) Transfer of Property Act (IV of 1882), 
section 14—Rule against perpetuity—Applica- 


-bility—Net income of propertyp—Bequest in 
favour of male and female heirs 


of donee— 
Whether valid—Portion of bequest unenforceable 
—Effect. 


(B) Hindu Law—Religious and Charitable 


Endowment—Public 
tion between. 


and Pri vate—Distince- 


(C) Practice—New plea in VEE T 
of construction of docurent-—Permissitility. 


From time immoria] the owner ef pro- 
perty has a vested right inhered in him to 
deal with it in accordance with his dis- 
cretion. Equally salient and time-honour- 
ed is the rule against perpetuity which is 


‘based on public policy which necessarily 
-had to make certain dents on the exercise 
“af such absolute power in case it is sought 


to, be abused. [Para. 21.] 


The ‘fundamental principles engrained in 
-the rule against perpetuity are that 


attempts to tie down the property and 


* Appeal: Nos. 846 ‘of 1967 and App. No. 13 of 
“21st June, 1974. 
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prevent the same from normal circulation, 
are all said to be contrivances which are 
void. Perpetuity has been said to be 
odious in law, destructive to the common- 
wealth , and an impediment to commerce, 
by preventing the wholesome circulation 
of property. It is in this context that 
public policy enters into the picture and 
discountenances, in equity, such disposi- 
tions the result of which is to take away 
from the owner the power to alienate 
the property or give the owner the power 
to create future unknown interests. The 
underlying principle is that restraints 
on alienations and the rule against re- 
moteness being the two principles well- 
knit as between each other ought not to 
be encouraged by Courts of law, which 
administer not only law but alsa equity 
and good conscience. [Para. 22.] 


Amongst Hindus, there is no marked 
distinction between a religious and a 
charitable endowment. The dichotomy, 
if at all, is of modern origin tempered by 
modern western jurisprudence. From 
ancient times, one endowment is tele- 
scopable into the other. In a given case 
whether the purpose of the grant jis reli- 
gious or charitable is 2 matter to be decid- 
ed upon in accordance with “Hindu 
notions. An endowment to be valid must 
be made for a purpose recognised by 
Hindu Law as religious or charitable. 
There is a distinction though fine, bet- 
ween public religious endowments and 
private religious endowments. In the 
former, a .conferment of benefit te the 
public is foreseeable. But in ə private 
Hindu religious endowment, the bounty 
is intended to serve the kith and kin of 
the author of the trust through the medium 
of an accepted Hindu religious endow- 
ment. In Hindv law, religious’ and 
charitable endowments are not confined 
to cases of public utility or benefit but 
cover also acquisition of religious merit. 
The halo, which perceivably envisages 
both types of endowments, is that the 
purpose would be one ordained by Shas- 
tras and Hindu tenets. [Paras. 28 and 29.] 


To find out whether a particular disposi- 

tion by 2 person in India is a public trust 

or nat, it is necessary to ascertain whether 

the purpose of the trust is fer'the advance- 

ment of (1} religion, (2) knowledge, 

(3} commerce, (4) health, (5) safety’ and 
ML y-—8 
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(6) other objects beneficial to mankind. 
In deciding the case on a projected 
hypothesis, Courts invariably bear in 
mind the customs, habits, traditions, the 
force of personal iaw, the sacredness of 
an object, which is uniformly considered 
as venerable by the community to which 
the donor belongs and such other like 
considerations. It is not every kind of 
disposition importing into it a sense of 
obeisance to elders, an unknown and a 
strange course of benefaction involving 
misguided bounties or a slightly, moder- 
nised but unusual concept of creating 
an unimaginitive religious or charitable 
endowment, would all come within the 
framework of public religious or public 
charitable endowments. Every such be- 
quest should have the support of history, 
backing of custom or the prop of esta- 
blished usage. {Para. 30.] 


Pure questions of law, though not pleaded, 
unless’ waived by the parties, can, in the 
discretion of the appellate Court, be per- 
mitted to be raised even at the appellate 
stage, - provided sufficient opportunity 
is given to the other side and no fresh 
investigation or delving into facts are 
undertaken. Jf a question of law does 
arise on the facts, but it went unnoticed 
by both the parties and even so by the 
trial Judge, there is a legal, indeed a 
conscious duty on the part of the appel- 
Jate Court either suo motu or on its atten- 
tion being drawn to it to adjudge upon 
such a question, even though it is brought 
up for the first time, and no doubt, inordi- 
nate delay in the discovery of such a 
question. hy the parties may be a ground 
for the appellate Court to be cautious in 
the matter of the exercise of its discretion 
in favour of such a lachy litigant. 


d [Para. 19.] 
Cases referred to:— 


Chitioort Subbanna v. Kudappa Sutbenna, 
(1966) 1 M.L.J. (S.C.) 67: (1966) I An. 
W:R. (S.C.) 67: (1966) 1-S.G.J. 269: 
(1960) 2 S.C.R. 661: ALR. 1965 S.C. 
1325; Beresford v. Royel Insurance Company, 


(1938) A.C. 586;- Ajit Kumar Mitra v. 


Tarubala Dasee, (1936) I.L.R. 63 Cal. 209; 
Ramchandra v. Shree Mahadeoji, (1970) 
2 S.C.R. 809: ALR. 1970 S.G. 458; 
Ram Saroop. Dahji v. S. P. Saki, 1959 
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Anantha v. Nagamuthu, (1882) LLR. 4 
Mad. 200 ; Parthasarathy Pillai v. Thiru- 
vengada Pillar, (1907) L.L.R. 30 Mad. 341 ; 
Sri Ramanasramam v. Commissioner of Hindu 
Religious and Charitable Endowment, Madras, 
(1960) 2 M.L.J. 121: LLR. (1961) 
Mad. 922 : 723 L.W. 774: ALR. 1961 
Mad. 265; Saraswathi Ammal v. Rajagopal 
Ammal, 1953 S.C.J. 714: 1954 5.G.R. 
277: (1953) 2 M.L.J. 803: ALR. 1953 
S.C. 491; Colgan v. Administrator- 
General, Madras, (1892) I.L.R. 15 Mad. 
424 ; Year Cheap Neo v. Ong Cheng Neo, 
L.R. 6 P.C. 381 ; State of Uttar Pradesh v. 
Bans: Dhar, (1974) 1 S.C.C. 446: ALR. 
1974 S.C. 1084. 


Appeal against the decree of the Court of 
the Subordinate ` Judge, Salem in O.S. 
No. 146 of 1963. 


S. Fagadeesan, for Appellants. 
R. Vedantham, for Respondents. 


The Judgment of the Court was delivered 
by 

Ramaprasada Rao, J.—The first defendant 
in O.S. No. 146 of 1963 on the file of the 
Additional Subordinate Judge of Salem, 
is the appellant in A.S. No. 846 of 1967. 
Defendants 3 and 4 in the said suit are 
_ the appellants in A.S. No. 13 of 1968. 
The first plaintiff is the brother-in-law of 
the first defendant (sister’s husband) and 
the second plaintiff is the concubine of 
the first detendant’s father. The second 
defendant is the first defendant’s brother. 
The third and the fourth defendants are 
the alienees of some of the suit items of 
properties and the rest of the defendants 
are either alienees from the first defendant 
of some other items of suit properties or 
the tenants in occupation of one or the 
other items of the suit properties. The 
father of defendants 1 and 2 is said to be 
a leader of Vanniakula Kshatriya com- 
munity in the village and is said to have 
earned a reputation of hisown. He had 
considerable properties and uncer Exhibit 
B-1, dated 4th September, 1929 he effected 
a partition as between himself, the first 
defendant and other co-parceners of the 
family. It is some items of the proper- 
ties which the first defendant obtained in 
the said partition, which are the subject- 
matter of a trust created by him under 
Exhibit A-], dated 16th June, 1951. 
Under Exhibit B-2 itis said that Muthu 
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Goundar himself executed a settlement in 
respect of some other properties with which 
we are not concerned in favour of the 
first defendant. It is also stated that in 
or about June, 195] the first defendant 
has executed a gift deed of some of the 
properties obtained by him from his 
father in favour of his sister, who is the 
wife of the first plaintiff. Exhibit B-44 
is the registration copy of the said gift- 
deed. On the basis of the above docu- 
ments as also the oral evidence subsequent- 
ly let in by the plaintiffs, it is claimed that 
the relationship between Muthu Goundar, 
the father, and the first defendant, the 
son, was quite cordial, when the father 
was alive. Having regard to the fact 
that his father was a prominent member 
of the community, the first defendant is 
said to have executed Exhibit A-1, which 
is the registered trust and settlement deed, 
dated 16th June, 1951. Under the said 
deed, the first plaintiff was constituted as 
the managing trustee and the second 
plaintiff, the first defendant and the 
second defendant as co-trustees. The 
plaintiffs claim that it was the desire of 
the first defendant that he should erect a 
statute of his father even during his life 
time and wanted a scheme to be drawn 
for its perpetual maintenance and also a 
contemporaneous scheme providing for 
the management of the properties so 
endowed by him. Under the deed, the 
trustees were authorised to collect suffi- 
cient funds for erecting the statute and 
out of the income from the trust properties 
the trustees should spend a sum of Rs. 100 
per year on the birth anniversary of the 
said Muthu Goundar and a further sum 
of Rs. 100 to be paid to one Kulanthai 
Goundar for assisting the trustees and a 
provision was also made in the trust-deed 
for the payment of school fees for four 
students of the community, if they are 
already getting a half scholarship towards 
such fees from any other institution or in 
in the alternative for two students, if they 
have to be paid the full school fee. Lastly 
it was stated that the net income from the 
properties after meeting the expenses for 
the above specified purposes be -divided 
in equal shares as between the two plain- 


_ tiffs and the first and the second defen- 
dants. A further devise in the nature of 


a bequest expressly provided that with 
reference to the amount payable to the 
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Secand plaintiff from the net income,’ she 
should be paid the same duiing her life- 
time and afterwards, it should go ‘to the 
first plaintiff. Thereafter, the respective 
shares so devised should be enjoyed by 
their respective male heirs and'in the 
absence of such male heirs, their female. 
heirs should divide the net income equally. 
Exhibit A-1, which is in Tamil, is append- 
ed hereto' to this judgment for a fuller 
appieciation of the recitals in the deed. 
The abcve are the relevant clauses in 
Exhibit A-1. According to the plaintiffs, 
they accepted the trust and entered upon 
their duties and assumed possession ot the 
suit properties and collected rents irom 
the tenants in occupation. The case of 
the plaintiffs is that the first plaintiff also 
closed an unused well in the suit proper- 
ties after spending a sum of Rs: 4,500 
as that place has been decided upon for 
the purpose of erection of the statute of 
the first defendant’s fether. They would 
also state that they have placed an order 
for making the statute and thus made out 
a case that the entire trust was acted 
upor from the time when it was drawn 
up and the first and the second defen- 
dants were also parties to such acts of 
commission on the part of the managing 
trustee in the matter of the enforcement 
of the objects of the trust and the pre- 
: servation of the trust properties. ‘it is 
said that in or about the year 1955 under 
Exhibit A-2 dated 23rd August, 1955, 
the first defendant purported to cancel 
the trust deed Exhibit A-1 on the ground 
that the trust was never intended to be 
acted upon, nor did he ever intend to 
erect a statue for his father and that he 
signed the trust deed Exhibit A-1 at the 
behest and provocation of his father and 
the trust-deed itself is the result of the 
persuasion made by the plaintiffs and the 
influential hand they had over his father. 
For the above and other reasons, the 
first defendant is said to have cancelled 
the said trust deed. According to the 
plaintiffs the said cancellation is invzlid 
and is void and the trust which has 
been accepted as “T. Muthu Goundar 
Memorial Trust” is an enforcez ble one 
and the purported deed of cancellation 
of the trust is inoperative-in the eye of 
law and cannot be given effect to. It is 
also stated that the. first and the second 
defendants have forfeited their rights to 
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continue as trustees as they have acted 
against the interests of the- trust. It is 
finally said that the alienation made by 
the first defendant subsequent to the 
cancellation of the deed of trust in favour 
of some of the defendants to this action 
including defendants 3 and 4 are invalid 
and cannot bind the trust. The first 
plaintiff as the managing. trustee claims 
that he is entitled to possession of the 
suit properties which were wrongly taken 
away by the first defendant and that 
disposition .of the suit properties made 
in 1955 is unauthorised and has to be 
ignored. As. without possession, the 
trust cannot be carried out and as the 
unilateral cancellation of the trust deed 
is of no avail and as defendants 3 to 13 
do not derive any valid title to parts of 
the suit properties alienated by the first 
defendant in their favour, they have 
come to Court for a declaration, that 
the first plaintiff is the managing trustee 
of the suit properties which are to be 
treated as trust properties under Exhibit 
A-1 and for a further direction to the 
defendants. to deliver possession of the 
suit properties to the first plaintiff with 
further mesne profits etc. ~ 


2. The first defendant in his - written 
statement while admitting the - relation- 
ship between the parties says that his 
father was not the elder inthe commu- 
nity and that he was living apart from 
his father, since he was afraid of him. 
He pleads ignorance of the fact that he 
wanted to erect a statue of his father in 
the suit properties even during his life 
time, and drew up a scheme for the per- 
petual maintenance of such a statue. 
According to him Exhibit A-l was 
forced out from him by his father, who 
asked him to sign some documents, 
which he did not understand and it 
was all due to the machinations of the 
second plaintiff as the concubine of 
Muthu Goundar. It is also. said that 
the first plaintiff had also a considerable 
influence over his father-in-law. Accord- 
ing to the first defendant, he was treated 
as a condemned man in the family and 
Exhibit A-1 was prepared behind his 
back and -without his knowledge . and 
consent. He claims that the. document 
is vitiated by fraud ard undue influence 
by the beneficiaries and the other trustees. 


-He pleads ignorance as to the ‘contents 
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of Exhibit A-1 and does not admit that 
he made any of the devises or bequests 
as reflected in Exhibit A-], nor any part 
of the trust deed was ever acted upon or 
given effect to and it was never intended 
- to be acted upon hereafter. According 
to him the possession of the properties 
always remained with him and che first 
plaintiff did not assume possession of the 
suit properties at any time under any 
capacity. He denies that any rents were 
collected by the first plaintiff along with 
him as trustees of the above trust and 
that a sum of Rs. 4,500 was spent by the 
first plaintiff from out of his own moneys 
to close the unused well. The fist 
defendant says that it was the 12th 
defendant, who closed the well at his 
cost. It is false to say according to the 
first defendant, that it was decided to 
erect a statue of his father on the space 
made available after closure of the 
well, He would add that the body of 
his father was buried in a portion of 
survey No, 28/11, which is a part of the 
suit properties and a Samathi had been 
put up by this defendant over the place 
of burial as a-dutiful son. No order was 
placed by anyone including the first 
plaintiff for the making of the statue 
as claimed. He denies that the trust 
deed was cancelled at the intervention 
of the second defendant. He says that 
he consciously cancelled the trust deed 
knowing that it could not be enforced 
in the eye of law, nor was it acted upon 
and in those circumstances, he says that 
the cancellation deed is valid and the 
the so-called trustees did not enter upon 
their duties as trustees, nor did they 
discharge any duties annexed to that 
office. After such cancellation, the first 
defendant says, he dealt with the proper- 
ties as his own either leasing them cut or 
usufructuarily mortgaging them or sell- 
ing the properties at his choice. It was 
he who paid all the public dues on the 
properties and put up structures of con- 
siderable value thereon and the plaintiffs 
never taok any objection to such dealing 
with the properties by the first defendant 
nor to the erection of superstructures 
which were put up openly to the know- 


ledge of the pleintiffs. The plain- 
tiffs were never in possession of 
the suit properties and the story that 


they were dispossessed by the first defen- 
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dant only in 1955 is claimed to be false. 
He states that he had the power to alie- 
nate the properties in favour of the other 
defendants. It is also his case that so 
far as Survey No. 27/3, is concerned, it 
was porambcke property, which was 
assigned to him only in 1954 and it is 
only thereafter he could secure a right 
of ownership thereon. It is said that the 
suit is not maintainable without asking 
for cancellation of Exhibit A-2 and the 
prayers asked for are, in this sense, mis- 
conceived. The third, sixth, seventh, 
twelfth and the thirteenth defendants 
have put up constructions over the pro- 
perties new in their possession pursuant 
to the alienations made by the first defen- 
dant fiom time to time and their title and 
possession tc the same cannot be dis- 
turbeo. j 


3. The second defendant adopts the 
statement of the first defendant. The 
third defendant as alienee claims that 
he is a bona fide purchaser for value with- 
out notice of the right of the plaintiffs 
and in all other respects adopts the writ- 
ten statement of the first defendant. 


4. The fourth défendant denies, the 
allegations in the plaint that the trust 
was ected upon. He, as an alienee, 
says that since the trust was not acted 
upon and it is also unenforceable, the _ 
alienations made by the first defendant 

in his favour and in favour of the other 
defendants are valid. ` The fourth defen- 
dant as a mortgagee of some of the suit 
properties has also obtained a sale of a 
part of it under valid registered instru- 
ments and the first plaintiff, who had at 
no time possession of the properties, nor 
exercised his office of trusteeship over 
the suit properties, cannot claim any 
right over the same or seek for the relief 
as asked for. 


5. The fifth defendant is a tenant and 
says that he cannot be disturbed. 


6. The sixth defendant is also a lessee 
and claims that he is in the property as 
a person, who was permitted to enter the 
same by one, who ‘had the right to do. 


7. So also the seventh defendant is a 
tenant and he claims protection from 
eviction. 


8. Defendants 8 to 11 are also lessees 
of portions of the suit properties and they 
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adopt the written statement of the first 
defendant. 


9. The twelfth defendant speaks to 
certain facts and circumstances in the 
family of Muthu Gourdar and says 
that itis false to say that the first plaintiff 
spent a sum of Rs. 4,500 ard closed the 
unused well. He adds that it was the 
first defendant, who, after getting an 
assignment of the land, enjoyed this 
unused well situated in Survey No. 27/3, 
and closed it at his cost. According to 
him Survey No. 27/3 did not belong to 
the family of Muthu Goundar until it 
was assigned in or about 1953 or 1954 
and, therefore, it could not have been 
the subject-matter of disposition urder 
Exhibit A-1. He is the usufructuary 
mortgagee over the piece of land bearing 


Survey No. 27/3 and claims that 
he spent considerable moneys for 
erecting shops thereon. There was 


no obstruction by. the plaintiffs at 
any time when the said shops were: so 
constructed and for these reasons, it is 
said that he is in possession of the pro- 
perties as an alieree from the real owner 
of the properties and his possession, 
therefore, cannot be disturbed. 


10. The thirteenth defendant is also a 
tenant ard he would add that he is 
running a shop in survey No. 27/3 and 
that was leased out to him by the first 
defendant. 


11. On these pleadings, the learned 
Subordinate Judge has framed.the follow- 
ing issues: 


1. Whether the suit trust deed was 

' executed by the first defendant in the 
circumstances mentioned in para. 4 
of the Ist deferdant’s written state- 
ment and if so, is it not valid ? 


2. Whether suit. trust deed was not 
acted upon ? 


3. Whether the cancellation of the 
suit trust is valid ? 


4, . Whether the usufructuary mort- 
gage deed dated 23rd October, 1958 

. and sale dated 7th December, 1962 in 
favour of the 3rd defendant are valid 
‘and binding on the trust ? 


5. Whether the trustee is estopped 
from claiming title in respect of the 


properties covered by the document? 
dated 23rd October, 1958; by his 
conduct ? 


6. Whether the third defendant is a 
bona fide purchaser for value? 


7. Whether the improvements alleged 
by the 3rd defendant are true and 
if so, what is the value ? 


8. Whether the Sth defendant is a 
lessee in respect of a portion of the 
suit property and whether the lease is 
binding on the suit true ? 


9. Whether the alleged lease dated 
25th April, 1961 for ten years in favour 
of the sixth cefendant is valid and 
binding on the suit trust? 


10. Whether the svit trustee is 
estopped from questioning the lease in 
favour of 6th defendant ? 


11. Whether the lease for five years 
dated 25th April, 1961, in favour of 


,the 7th defendant is valid and binding 


on the suit trust true ? 


12. Whether the alleged lease in 
favour of 8th defendant is valid and in 
any event, is he entitled to continue 
in possession after 24th November, 
1963 ? 


13. Whether the leases in favour of 
- defendants 9 to 11 and 13 are valid and 
- binding upon the suit trust ? 


ria. "Whether the usufructuary mort- 
gage of 27/3 in favour of 12th defendant 
by the ist defendant dated 25th 
September, 1961 is valid and binding 
on the suit trust ? 


15. Whether 27/3 was not validly 
included in the suit trust deed ? 


16. Whether the sale dated 7th July, 
1958 and mortgage dated 15th March, 
1962 in favour of the 4th defendant 
are true, valid and binding on the suit 
trust ? 


17. Whether the suit is not properly 
valued for Court-fees and jurisdic- 
tion? : 

18. To what relief is the plaintiff 
entitled ? 
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12. On Issue No. 17, he found that the 
suit has’ been properly valucd. On 
issues | to 13, the learned Subordinate 
Judge held that the trust deed was 
executed by the first defendant and it is 
valid and acted upon and that he had 
no right to execute Exhibit A-2 where- 
under he purported to cancel the trust 
deed Exhibit A-1. He found as a fact 
that Exhibit A-1 was consciously and 
deliberately executed by the first defen- 
dant to perpetuate the memory of his 
father. Incidentally, after referring to 
the contemporaneous deeds executed as 
between Muthu Goundar on the one 
hand and other members of the family 
on the other, the learned Judge found that 
Muthu Goundar was affectionate 
towards the first defendant and that the 
theory that the first defendant was 
afraid of his father is not true. He also 
found, after scanning the evidence pro- 
duced by both parties in the matter of 
payment of public dues and in relation 
to the collection cf rents accrued from 
the suit properties etc., that Exhibit A-1 
was acted upon and was given effect 
to and that the evidence ot P.Ws. 1 to 4 
cannot be disbelieved. Accarding to 
him, the evidence of the witnesses exa- 
mined on the side of the defendants was 
interested and, therefore he rejected it. 
He added that as there was ro express 
reservation in Exhibit A-1 enabling the 
author of the trust to revoke it, the revo- 
‘cation of such a document is in the teeth 
of section 78 of the Indian Trust Act and, 
therefore, came to the conclusion that 
the deed of cancellation of the trust is 
not valid. Consequent upon his finding 
that the trust deed was valid, and en- 
forceable, he decreed the suit as prayed 
for resulting in the alienations in favour 
of certain of the alienees being set aside 
and also the leases executed by the first 
defendant in favour of the other defen- 
dants being held to be not binding on the 
trust.. Ultimately, he decreed the suit 
as prayed for. It is against this the first 
and the third and fourth defendants 
have appealed. . 


13. Mr. Parasaran, learned Counsel 
for the appellants at the outset prayed for 
permission to raise additional grounds in 
A.S. No. 846 of 1967 but based bis 
request not on further elucidation of 
the facts already on record or on further 


THE MADRAS LAW JOURNAL REPORTS 


[1976 


evidence to be brought to our notice 
hereinafter, but, on pure questions of law, 
which arise on the pleadings and on the 
admitted facts noted by the learned. trial 
Judge. : 


14. In C.M.P. No. 4092 of 1974 a 
verified petition was filed at the com- 
mencement of the argument whereunder 
a request is made to permit the petitioner 
to raise two additional grounds of appeal, 
namely: (1) Exhibit A-1 on its proper 
interpretation, violates the rule against 
perpetuity and the purported interest 
created by Exhibit A-1 is, therefore, 
invalid; and (2) the lower Court should 
have held that the tying down of the 
property offends the rule. against per- 
petuity and the trust in the present case 
not being a public trust of a religious and 
charitable nature, the suit based on 
Exhibit A-1, is not maintainable. i 


15. As we said, the request to raise these 
additional grounds are made out only 
because they are pure questions of law 
turning on the construction of the docu- 
ment Exhibit A-1, but it is stated that 
the said questions of law do go into the 
root of the matter. On its own terms, 
Mr. Parasaran submits that Exhibit A-1 
discloses that the net income from the 
suit properties alore has been settled on 
some of the named settlees and the corpus 
not having been disposed of, the said 
bequest, and the totality of the disposition 
as reflected in Exhibit A-1 do offend the 
rule against perpetuities. Further, it is 
said that the erection of a statue for a 
living person is unknown in Hindu Law 
and as the Supreme Court has stated in 
various cases that properties dedicated 
for the erection and maintenance of 
a tomb of a Hindu, cannot be said to be 
an endowment for a religious purpcse, 
it is argued analogically that the erection 
of a statue during the lifetime of the 
individual and its maintenance as. a 
memorial is also a strange ccncept in 
Hindv Law having no religiovs efficacy 
and no Sastraic precedent for the-same 
to be upheld by Courts of Law as a reli- 
gious endowment. In any event, it is 
stated at this stage, that considerable 
prejudice would be caused, if the addi- 
tional grounds of appeal are not allowed 
to be raised. 
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16. The contesting respondents have 
filed’ a counter-affidavit and say that 
the construction of Exhibit A-1 set ovt 
in paragraph: 2 of the verified petition is 
not tenable. According to them, the 
new grounds of appeal cannot be allowed 
to be raised at this stage. On the merits 
it is stated that the properties dealt with 
under Exhibit A-1 are not tied down as 
alleged in violation of the rule against 
perpetuity, and as such grounds were 
never raised in the trial Court or in the 
memorandum of grounds of appeal, the 
appellants ought not to be permitted 
‘o raise the same, as accordirg to them, 
such an attempt is neither bona fide nor 
just. 


17. We are of the view, that C.M.P. 
No. 4092 of 1974 filed in A.S. No: 846 of 
1967 has to be allowed. No doubt in 
the written statement of the contesting 
defendants an. unequivocal allegation has 
been made to the effect that the trust 
deed is vitiated by fraud etc. Though 
there is no express pleading in the first 
instance about the so called trust created 
under Exhibit A-1 being hit by the rule 
against perpetuity and that it is not a 
public trust as is popularly or ordinarily 
understood, it is for the Courts in such 
circumstances, to allow such pure ques- 
tions of law to be raised so that Courts 
of law which are the zealous guardians 
of equity and good conscience may not 
be led astray by a strict adherence to 
technicalities and pleadings. If, in a 
given subject it is patent that pubic 
policy is likely to make indelible dents 
en it, then, the Courts themselves ought 
so raise the questions touching on public 
policy, even if none of the parties does 
so. No doubt public policy, which is 
often described as an unruly horse, should 
be carefully handled, lest, any improper 
riding of it, should take the Courts to 
difficult and unexplored heights and 
regions. Judges as the accredited ex- 
pounders cf the doctrine of public policy 
always act with precision and care to 
sift the material confronting them before 
they invoke this not—too—certain and 
evasive doctrine. When once it is 
brought to the notice of the Courts, that 
the language in the instrument offends 
certain accepted and unavoidable prin- 
ciples coming within the charmed circle 
of public policy and the pigeon holes 
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therein, ‘then, it would not be proper 
to avoid a just, strict and necessary scru- 
tiny of the document, to see whether the 
questions of law raised even at the appel- 
late stage are to be adjudged upon or not. 
The mere fact that such a question of 
law was not raised earlier in the pleadings 
or before the trial Court, may not always 
be a proper guideline to shut out a liti- 
gant from pressing into service such a 
question which would tilt matters and 
on appreciation of which real justice 
could effectively be rendered. 


18. The Supreme Court in Chittoort 
Subbanna v. Kudappa Subbanna1, by a 
majority judgment held that a pure 
question of law not dependent on the 
determination of any question of fact 
should be allowed to be raised for the 
first time in the grounds of appeal by 
the first appellate Court and such pure 
questions of law are allowed for the first 
time at later stages also. 


Tt further held: 


“Where a new point not taken in the 
grounds of appeal is sought to be 
raised as an additional ground by a 
substantive application for that pur- 
pose, the High Court has discretion to 
allow the application or refuse it. 
But the discretion exercised by the 
High Court will not be interfered 
with except for good reasons, for exam- 
ple, where the Court acts capriciously 
or in disregard of any legal principle 


The omission of the appellant to raise 
the point before the trial Court did 
not amount to his waiving his right 
to raise the objection”. 


19. Thus, it is now settled that pur 

questions of lew, though not pleaded, 
unless waived by parties, can in ‘the dis- 
cretion of the appellate Court, be per- 
mitted to be raised even at the appellate 
stage, provided sufficient opportunity 
is given to the other side and no fresh 
investigation or delving into facts are 
undertaken. If a question of law does 
arise on the facts, but it went unnoticed 
by both the parties and even so by the: 


1. (1966) 1 M.L.J.(S.C.) 67 :(1966)1 An.W.R. 
(S.C.) 67 : (1966) 1 S.C.J.269 : (1965) 2 S.G.R. 
661 : A.LR, 1965 S.G. 1325. 
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trial Judge, there is a legal, indeed a 
conscious duty on the part of the appel- 
late Court either suo motu- or on its atten- 
tion being drawn to it to adjudge upon 
such a question, even though it is brought 
up for-the first time, and no doubt in- 
ordinate delay in the discovery of such 
a question by the parties may be a ground 
for the appellate Court -to be cautious 
in the matter of the exercise of its dis- 
cretion in favour of such a lachy litigant. 
The points of law that arise- for consi- 
deration in the instant case are whether 
the terms in the so called trust deed re- 
flected in Exhibit A-1 offend the rule 
against perpetuity and whether the trust 
is a public trust of a religious or a chari- 
table nature. These points were not 
adverted to by the trial Court or even by 
the litigating parties. As. pointed ovt 
by us earlier, the Courts themselves some- 
times can raise such questions sue motu 
if such questions have a bearing on public 
policy. This was the view of the learned 
Judges in Beresford v. Royal Insuronce 
Company, and obviously this recognition 
of the suo motu powers in Courts in such a 
situation is based on the principle that 
justice should not only be done but seem 
to be.done. For all these reasons, we 
allow the civil miscellaneous petition 


C.M.P..No. 4092 of 1974. 


20. Mr. Parasaran, therefore, rightly 
asked us to re-scrutinise Exhibit A-1 and 
its terms from a different perspective to 
find out whether the bequest or the dis- 
positions therein offend the rule against 
perpetuity. f 

21. From time immemorial the owner 
of property has a vested right inhered in 
him to deal with it in accordance with 
his discretion. The right of disposition. 
or alienation, which is co-existent with 
a right of ownership is so absolute that it 
is easy to comprehend the potential force 
of that right. But equally salient and 
time honoured is the well-known’ rule 
against perpetuity which is based: on 
public policy which. necessarily had to 
make, certain dents on the exercise of 
such absolute power in case it is sought to 
be abused. . 

22. The fundamental principles engrain- 
ed in the rule against perpetuity are that 
attempts to tie down the property and 





1. (1938) A.C. 586 at 594. f 
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tion, are all said to be contrivances. which 
are void, as ‘‘the mischief that would arise 


prevent the same from normal sy 4 
to the public from estates remaining for 


-ever, or for a long time unalienable or 


untransferable from one hand to another, 
being a damp to industry, and prejudice 
to trade, to which.may be added the 
inconvenience and distress that would be 
brought on families whose estates are so 
fettered.” (See Mulla on Transfer of 
Property Act, 6th Edition P-110). As 
pointed out by the leained author Jowett 
perpetuity has been said to be odious in | 
law, destructive, to the common-wealth, 
and an impediment to commerce, ‘by 
preventing the wholesome Circulation of 
property. Itisin this context that public 
policy enters into the picture and dis- 
countenances in equity, such dispositions 
the result of which is to take away from 
the owner the power to alienate the pro- 
perty or gives the owner the power to 
create future unknown interests. The 
underlying principle is that restraints 
in alienations, and the rule against 
remoténess being the two principles well 
knit as between. each other ought not to 
be encouraged by Courts of law, which 
administer not only but also equity and 
good. conscience. It is in this back 
ground, the recitals in Exhibit A-] have 
to be adjudged te find whether they 
offend the rule against perpetuity. ` 


23. On a prima facie reading of Exhibit 
A-1, it is clear that the first defendant 
has tied up the circulation of the pro- 
perties and has created devises whereby 
certain benefits are conferred only upon 
certain named individuals and their 
heirs and thus the -Course. cf normal 
inheritance is hampered with. Though, 
of course, Exhibit A-1 begins with a 
dedication for the purpose of erecting a 
statue for first defendant’s living father 
and for payment ofscholarship to students, 
yet, the other bequests therein, which are 
indeed separable from the above, make 
it clear that the dedication is not the 
real one but is only a devise for settling: 
the property in perpetuity on the des- 
cendants of the donors in certair speci- 
fied lines. There is no enabling clause 
whereby the trustees could at any time 
alienate the properties.. At all material 
times the income has to be divided bet- 
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ween the plaintiffs on the one hand and 
defendants | and 2 on the-other. The 
first defendant and his heirs do not have 
the right to deal with the corpus of the 
property. It is in this sense that the 
initia] dedication appears to be an attempt 
to give a colourish garb to the entire 
deed and to make it operate. Mulla, 
in his book on Hindu Law, 13th Edition, 
paragraph 385, points out thus: 


“(1) Gift: No transfer of property 
can operate to create an interest which 
is to take effect/after the lifetime of one 
or more persons living at the date of 
such transfer, and the minority of some 
person who shall be in existence at the 
expiration of that period, and to whom, 
if he attains full age, the interest 
created is to belong. 


(2) Bequest: No bequest is valid 
whereby the vesting of the thing be- 
queathed may be delayed beyond the 
lifetime of one or more persons living 
at the testator’s death, and the minority 
of some person. who shal! be in existence 
at the expiration of that period, ard 
to whom, if he attains full age, the 
thing bequeathed is to belong. The 
rule applies to private trusts also”. 


(See the decision in Ajitkumar Mitra v. 
Tarubala Dasee}. As pointed out in 
Halsbury’s Laws of England, Third 
Edition, Volume 29, although the prin- 
ciple of private ownership requires that 
an owner of property shall have power to 
dispose as he thinks fit, cither during 
life or on death, of his whale interest in 
the property he owns, yct public policy 
requires that the power should not be 
abused. Accordingly the law has from 
early times discouraged dispositions of 
property which either impose restrictions 
on future alicnations of that property or 
fetter to an unreasonable extent the 


future devolvtion or enjoymént of that. 


property. 

24. The last clause in Exhibit A-I docs 
offend the rule against perpetuity as 
stated in scction 14 of the Transfer of 
Property Act. The precedents and 
opinions of experts referrec to above 
also support our conclusion that the 
tying up cf the net income as between 
male and female heirs of the donees as 


1. (1936) I.L.R. 63 Cal. 209. 
MLJ—9 
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mentioned in the last clause in Exhibit 
A-1 is obviously an odious clause, which 
is nothing but an illegal exercise of power 
of disposition inhered in the owner of the 
property. The general purpose of the 
Cisposition in the last clause in Exhibit 
A-1 is to tie up the corpus and create a 
new and an unknown line of succession 
as regards the net income which includes 
the heirs to be born male or female of 
the brother-in-law and the brother ot the 
family. It is a line of descent rot ccm- 
prehended in Hindu Law or the Hindu 
Succession Act of 1956; such an in- 
novation and purpose, motive being 
irrelevant ir such a situation, is to be 
characterised as an abuse of the absolute 
power of disposition vested in the first 
defendant. Therefore, the ultimate 
clause in Exhibit A-I which deals 
with the division of the net income as 
between the first plaintiff on the one 
hand and defendants { and 2 on the other 
and ultimately their male or female heirs, 
after meeting the expenses towards the 
other objects mentioned in the trust, 
without any indication as to how the 
corpus has to be dealt with, is certainly 
a fetter on the normal exercise of rights 
of ownership. As pointed outin Under- 
hills Law of Trusts and Trustees, 12th 
edition, page 78: 


“It is against public policy that pro- 
perty should be settled on private trusts 
for an indefinite period, so as to prevent 
it from being freely dealt with; and, 
consequently, the power of so doing 
has been curtailed by a rule known as 
the rule against perpetuities 


Certain. trusts which at first sight appear 
‘to be public charitable trusts are in 
fact private trusts and thus liable 
to be vitiated for transgressing the rule. 
In particular this is so in the case ofa 
trust for a group of persons whose 
common and distinguishing quality is 
personal relationship to a single pro- 
positus. 


To a similar intent is a passage-in Perry's 
Trusts and Trustees, 6th edition, page 
624: 


‘In private trusts the beneficial inte- 
rest is vested absolutely in some indi- 
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vidual or individuals who are, or within 
a certain time may be, definitely ascer- 
taincd; and to whom, therefore, col- 
lectively, unless under some disability, 
itis, or within the allowed limit will be 
competent to control, modify, or end 
the trust. Private trusts of this kind 
cannot be extended beyond the legal 
limitations of a perpetuity”. 


It, therefore, follows that the last clause 
dealing with the division of the net ir.come 
as between the named individuals in 
existence and to be born offends the rule 
against perpetuities. 


25. If, therefore, when a particular por- 
tion of the bequest or the disposition in 
Exhibit A-1 is unenforceable in. the eye of 
law, does it follow that tke entire instru- 
ment has to be ignored and the parties 
left to treat the properties which are the 
subject-matter of Exhibit A-1, as if there 
was no trust deed at all ? 


26. At this stage, it is necessary for us 
to consider whether Exhibit A-1 could 
be considered as a private trust or as a 
public trust. As already pointed out 
by us the rule against perpetuities has to 
be borne in mind even while dealing 
with a private trust. It is also conceded 
by the Icarned ccursel for the respordent 
that if Exhibit A-1 could be adopted as 
creating a private trust, then, the rule 
against perpetuity contained in section 14 
of the Transfer of Property Act can 
certainly be invoked to set at naught the 
last bequest under Exhibit A-1. 


27. The next aspect, which would arise 
for consideration is whethcr the other 
terms of Exhibit A-1 do project a public 
trust of a religious or a charitable nature. 
Quite intricately connected with this 
aspect of the case is the subject whether 
it is partly a private trust and partly a 
public trust or whether the property not 
having been dedicated to a trust known 
to Hindu Law and not being capable of 
being enforced as a private trust because 
it offerds the rule agairst perpetuity, 
whether the desire of the first defendant 
could be carried out in any reasonable 
manner so as to safeguard certain bequests 
therein, which are charitable or claimed 
to be religious in nature. 
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28. Amongst Hindus, there is no marked 
distinction between a religious and a 
charitable endowment. The dichotomy, 
if at all, is of modern origin tempered 
by moderr. western jurisprudence. From 
ancient times, ore endowment is teles- 
copable into the other. Manu says: 


“In the Krita the prevailing virtue 
is declared to be in devotion, in Treta 
divine knowledge, in the Dwapara 
holy sages call sacrifice the duty chiefly 
performed; in the Kaili liberality 
alone”, 


Mukherjee, a famous author on Hindu 
Law of Religious and Charitable Trusts, 
in the Third Edition, of his book {page 
10) says: 


“In the Hindu system there is no Jine 
of demarcation between religion and 
charity. On the other hard charity 
is regarded as part of religion. The 
Hindu religion recognises the existence 
of a life after death, and it believes 
in the law of karma according to which 
the good or bad deeds ofa man, produce 
correspanding results in the life to 
come. All the Hindu sages concur 
in holding that charitable gifts are 
pious acts par excellence, which bring 
appropriate rewards to the donor, ard 
the scer in the Rigveda says in clear 
accents that he who gives alms gocs 
to the highest place in heaven”. 


In a given casc whether the purpose of 
the grant is religious or charitable is a 
matter, which is to be decided upon in 
accordance with Hindu notions. (See 
S. V. Gupte, Hindu Law, 2nd Edition 
page 828). An endowment to be valid 
must be made for a purpose recognised 
by Hindu law as religious or charitable. 
As pointed out by the Supreme Court 
in Ramchandra v. Shree Mahadeoji1, 


“A trust in the serse in which it is 
understood in English law is unknown 
in the Hindu system. Hindu -piety 
found expression in gifts to idols, to 
religious institutions ard for all pur- 
poses considered meritorious in the 


1. (1970) 2 S.C.R. 809 : ATR. 1970 S.G. 
458, 
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Hindu social and religious system. 
Therefore, although Courts in India 
have for a long time adopted the tech- 
nical meaning of charitable trusts and 
charitable purposes which the Courts 
in England have placed upon the term 
‘charity’ in the Statute of Elizabeth, 
and, therefore, all purposes which 
according to English law are charitable, 
will be charitable. under Hindu Law 
the Hindu concept of charity is so 
. comprehensive that there are other 
purposes in addition which are recog- 
nised as charitable purposes. Her.ce, 
what are purely religious purposes and 
what religious purposes will be chari- 
table purposes must be decided accord- 
ing to Hindu notions and Hindu 
Law.” i 


Again, the Supreme Court in Ram 
Saroop Dasji v. S. P. Saki}, stated the law 
as follows : 


“Charitable trusts are public trusts, 
both under the English and Indian 
Law; in England a religious trust being 
a form of charitable trust is also 
public, but in India, according to 
Hindu Law, religious trust may be 
public or private. But the most usual 
and commonest form of a private 
religious trust is one created for the 
worship of a family idol in which the 
public are not interested. Any other 
private religious trust must be very 
rare and difficult to thir.k of.” 


As was stated in an early Madras case 
cited in Mulla’s Hindu Law, [3th Edition, 
page 443: 


“Where the estate created by a grant 
is in its nature secular, the mere fact 
that the motive for the grant was 
religious does not constitute it a 
religious endowment, so as to exempt 
it fram the rvle against perpetuitics 
(See Anantha v. Nagamuthu®.)? 


29. There is a distinction, though fine, 
between public religious endowments 
and private religious endowments. In 





1. 1959 S.GJ. 1173 : ALR. 1959 S.C. 


951. 


2. (1882) I.L.R.4 Mad. 200. 


the former, a conferment of benefit to 
the. public or a decipherable class cr 


members of the public is foreseeable. 


But in a private Hindu religious endow- 
ment, the bounty is intended to serve 
the kith and kin of the author of the trust 
through the medium of an accepted 
Hindu religious endowment. As pointed 
out in Ram Saroop. Dasji v. §. P. Sahit 
a known form of private religious endow- 
ment isa grant to a family deity ir. which 
the public at large are not interesied. 
The distinction betweer. a public and 
private religious endowment has been 
brought out succinctly by the Supreme 
Court in Ram Saroop Dasji v. S. P. Sahit. 


_ thus: 


“The essential distinction in Hindu 
Law between religious endowments 
which are public and those which are 
private is that in a.public trust the 
beneficial interest is vested in an 
uncertain ard fluctuating body of 
persons, cither the public at large or 
some considerable portion, of it answer- 
ing a particular description ; in a pri- 
vate trust the beneficiaries are definite 
and ascertained individuals or who 
within a definite time can be definitely 
ascertained. The fact that the un- 
certain and fluctuating body of persons 
is a section. of the public following a 
particular religious faith or is only a 
sect of persons of a certain religious 
persuasion, wovld not make any diffe- 
rence in the matter and would not 
make the trust a private trust”. 


Examples, though not exhaustive, but 
illustrative may be cited. 


“Bequest fer sadavrats, for Dharma- 
salas, rest houses, for choultries, for 
establishment and support of schools, 
colleges, and universities, for dis- 
pensaries and hospitals, for the con- 
struction and maintenance of tanks, 
wells, and for provision of drinking 
water for men and animals, ete”, 


have all been held to be charitable 
endowment, whereas gifts to idols already 
installed and consecrated or to be 


‘installed and consecrated and for 


their worship, gifts for the worship 





ae 1959 S.C.J. 1173 : ALR. 1959 S.C. 
91. 
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of God, gifts for the building of temples, 
gifts for religious festivals with regard 
to idols, and gifts to math, have all been 
held to be valid religious endowments. 
In essence, therefore, in Hindu Law, 
religious and charitable erdowmetts are 
not confired to cases of public utility or 
benefit but also acquisition of religious 
merit is one of the criteria. The halo, 
which perceivably envisages both types 
of endowments, is that the purpose should 
be one ordained by Shastras and Hindu 
tenets. 


30. After thus seeing the fine distin.c- 
tion between a private trust and a public 
trust, we shall refer to some other essential 
features of a public trust. Ifit is a public 
trust whether for a religious or a charit- 
able purpose, the rule against perpetuities 
will not offend the same. Section 18 of 
the Transfer of Property Act provides as 
follows: 


The restrictians is sections 14, 16 and 
17 shall not apply in the case of a 
transfer of property for the benefit of 
the public in the advancement of 
religion, knowledge, commerce, health, 
safety, or any other object beneficial 
to mankind”. 


There are certain acid tests to find out 
whether a particular disposition by a 
person in India is a public trust or not. 
In that context it is necessary to ascertain 
whether the purpose of the trust is for 
the advancement of (1} religion, (2! know- 
ledge, (3) commerce, (4) health, (5) safety 
and (6) and other objects beneficial to 
mankind. In deciding the case on a 
projected hypothesis, Courts . invariably 
bear in mind the customs, habits, tradi- 
tions, the force of personal law, the sacred- 
ness of an object, which is uriformly corsi- 
dered as venerable by the community to 
hich the donor belongs and such other 
like considerations. It is not every kind 
of disposition importing into it a sense 
of obeisance to elders; an. unknown and a 
strange course of berefaction involving 
misguided bounties or a slightly moderni- 












sed, but unusual concept of creating an, 


unimaginative religious or charitable 
endowment, would all come within the 
framework of public religious or public 
charitable endowments. Every such be- 
quest should have the support of history, 
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backing of custom or the prop of estab- 
lished usage. Otherwise, it would not 
be easily accépted by Courts as a public 
religious or charitable trust or even as a 
private religious endowment in Hindu 
Law. As precedents and practice of 
shastraic injunctions were always held out 
as landmarks and guidelines for a mean- 
ingful understanding of the expression 
Hindu religious or charitable trusts, it 
is necessary to consider the intentions of 
texts of Hindu Law to find whether an 
endowmer.t to erect 2 statue of a living 
Hindu father by a Hindu son was or 
bas to be accepted asa public religious 
or a public charitable trust. 


31. Mr.-Parasaran ,with his usual alacrity 
thoroughress and soundress has placed 
before us abundant authorities both 
from Shastras and judge-—made lew. 
But for such illuminating assistance 
given by the learned counsel, it would 
not have been easy for us to steer clear 
through the rather abstruse propositions 
arisirg for our decision in the instant 
case. 


’ 


32. Before we deal with the merits of 
the case, a clear understanding as to 
what are the Hindu notions which ought 
to prevail in such matters so as to make 
the ultimate bourty whether of a religious 
or 2 charitable nature, a valid endowment 
in Hindu Law, is essential. 


33. In the book, Mayne on Hindu Law 
and Usage, llth Edition, page 911. 
the following passages sre illuminating: 


“Gifts for religious and charitable 
purposes were impelled by the desire 
to acquire religious merit. They fall 
into two divisions, ishta and purta; 
the former meant sacrifices and sacri- 
ficial gifts and the latter meant chari- 
ties. The former led to heaven and 
the latter to moksha or emancipation ; 
charity was thus placed on a higher 
footing ‘than religious ceremonies and 
sacrifices. Manu says: ‘Let him, 
without tiring always offer sacrifices 
ishta) and perform works of charity 
ae with faith; for offerings and 
charitable works made with faith and. 
with lawfully earred money procure 
endless rewards. Let him always 
practice, according to his ability with 
a cheerful heart, the duty of liberality 


os) 
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(danadharma) both by sacrifices (ishta) 
and charitable work (purta) if he 
finds a worthy receipient for his gifts: 


Ishta' works are enumerated by Pandit 
Prannath Saraswati in his work on 
. Endowments as: (1) Vedic sacrifices; 
` (2) Gifts offered to priests at the same; 
(3) Preserving the Vedas; (4) Reli- 
gious austerity; (5) Rectitude; (6) 
Vaisvadeva ‘sacrifices;' (7) Hospitality 
{atithya). Purta or charitable acts 
‘are tanks, wells with flights of steps, 
temples, planting of groves, ‘the gift 
_ of food, dharmasalas (resthouses) and 
places for supplying drinking water, 
the relief of the sick, the éstablishment 
of processions for the honour’ of deities 
and so on. Gifts for the promotion of 
education and knowledge are speci- 
ally meritorious. It will be noticed 
that temples and processions for deities 
were considered as charitable ‘acts 
(purta), while hospitality (atithya) was 
consideerd as a sacrificial gift (ishta)”. 


34. ‘In Parthasarathy Pillai v. Thiru- 
vengada Pillai!, Subramaria Ayyar, J., 
in -an elaborate exposition of what is 
ishta and purta acts, summarises the 
position thus: : : 


“Ishta gifts refer to gifts at the altar 
in connection -with’ sacrificial cere- 
monies prescribed by Hindu sacred 
books, and poorta gifts refer to gifts 
for other purposes mentioned , and 
extolled therein”. 


Quoting Dr. Buhler’s translation, the 
learned Judge continued to say: 


“Let him, without tiring, always offer 
sacrifices (ishta) and perform works 
of charity (poorta) with faith,” - 


The: Jearned Judge also refers to the 
famous passages: already referred to by 
Mayne and propounded by Saraswati. 
Elucidating the expression Yoga-Kshema 
the learned Judge quoting the Mitak- 
shara added: ae 


“The term Yoga-Kshema is a con- 
junctive compound resolvable ` into 
"Yoga and - Kshema. By the- word 
Yoga is signified a cause of obtaining 
something not already obtained (ishta): 


1. (1907) I.L.R. 30 Mad. 341. 


that is, a sacrificial act be performed 
with fire consecrated according to the 
Veda, and the law. By, the term 
Kshema is denoted an auspicious act 
. which becomes the -means of conser- 
vation of what has beer obtained, such 
as the making of a pool or a garden, 
or the giving of alms elsewhere than 
at the altar (poorta).” ; 
35. The lexicographers defired reli- 
gion as action or .conduct indicating a 
belief ir., reverence for, and desire to 
please, a divine ruling power; the exer- 
cise or practice of rites or observances 
implying this. Again it is stated that 
religion is an out-ward act for form 
by which men indicate their recognition 
of the existence of a God or of Gods 
having power over their destiny, to whom 
obedience service and honour. are due. 
Ramaswami, J., in Sri Ramanasramam v. 
Commissioner Hindu Religious and Charit- 
able Endowments Madras}, observed: 


“As distinguished from morality, reli- 
gion denotes the influences and matives 
to human duty which are found in 
` the character and will of God, while 
- morality described the duties to man, 
to which true religion always influences. 
Religions, by which are meant the 
modes of divine worship proper to 
different tribes, nations or communi- 
ties, are based on the belief held in 
common by the members of them seve- 
rally. There is no living religion 
without something like doctrine.” 
At this juncture, two important decisians, 
one of the Supreme Court and the other 
of the Privy Council may be referred to 
with advantage. In Saraswathi Ammal v. 
Rajagopal Ammal”, ‘the question came up 
whether dedicating property for any 
religious purpose is valid. Jagannadha- 
eee J., rendering the leading Judgment 
said: 
“To the extent therefore, that any 
purpose is claimed to be a valid one 
for perpetual dedication on the ground 
of religious merit though lacking in 
public benefit, it must be shown to 
have a shastraic basis so far as Hindus 





“1. (1960) 2 M.L.J. 121 at 126 : LLL.R. (1960) 
Mad. 922 : 73 L.W. 774: ALR. 1961 Mad. 
65. 
2. 1953 S.J. 714 : 1954 S.G.R. 276; 
(1953) 2M.L.J.803 : A.I.R.1953 $.C,491, 
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are considered. No doubt sirce then 
` other religious practices and beliefs 
may have grown up and obtained 
recognition from certain classes, as 
- constituting purposes conducive to 
religious merit. If such beliefs are 
to be accepted by Courts as being 
svfficient for valid perpetual dedica- 
tion of property therefor without the 
- element of actual or presumed public 
benefit, it must at least be shown that 
they have obtained wide recogrition 
and constitute the religious practice of 
a substantial and large class of persons 
EE It cannot be maintained that 
individuals is sufficiert to erable them 
to make a valid settlement permanently 
tying up property. The heads of 
religious purposes determired . by 
belief in acquisition of religious merit 
cannot be allowed to be widely en- 
larged consistently with putlic policy 
and needs of modern society.” 
The Supreme Court, therefore, nade, it 
clear that the question whether a dedi- 
cation by Hindu is for a religious purpose 
should be microscopically examined 
through the lers of a Hirdu notion. 
What acts are productive of a religious 
merit or easily perceivable to be so by a 
Hindu or what cor.duces to religious merit 
in Hindu Law is primarily a matter 
guided by Shastras. Therefore, if any 
purpose is sought to be sustained as if it is 
productive of religious merit, then it 
must have the backing and support of 
Shastras or Hindu notions. The mere 
fact of development of certain other 
practices in society by passage of time 
cannot by themselves be a safe guide for 
adoption and acceptance, as practices, 
which are capable of producing religious 
merit. It should be established as a 
matter of fact that such religious practices 
have attained such importance in Hindu 
society and it is that universal acceptance 
of that act or a religious practice which 
could possibly be taken advantage of to 
sustain a bequest in a will or a settlement, 
‘so as to carve out different Hindu reli- 
gious or charitable endowments. 
36. The other case is the one which is 
reported in Golgan v. Administrator Genéral, 
Madras}, where it has been observed as 
follows : . 


1. (1892) LL.R. 15 Mad, 424. 


“In the case of Year Cheap Neo v. Ong. 
Cheng. Neo.1 a Chinese woman, resident 
in Penang by will directed (inter alia) 
that a house termed ‘Sow Chong’ for 
performing religious ceremonies to the 
testatrix’s deceased husband and herself 
should be erected. It was held by the 
Judicial Committee that the devise 
was void ‘being in perpetuity and not 
for a charitable purpose. ‘Their’ Lord- 
ships quote with approval the decision 
of the Chief Justice Sir P. Benson 
Maxwell in the case of Ghoach Choom 
Nioh v. Spottiawoode that whilst the 
English statutes relating to supersti- 
tious uses and to mortmain ought not 
to be imported into the law of the 
colony, the rule against perpetuities 
was to be considered a part of it, and 
go on to observe: This rule which 
certainly has been recognised as exist- 
ing in the law of England independently 
of any statute, is founded upon consider- 
derations of public policy, which seem 
to be as applicable to the ‘condition of 
such place as Penang as to England, 
viz., to prevent the mischief of making 
property inalienable unless for objects which 
are useful or beneficial to the community. 
‘And further on in the judgment they 
observe, speaking of the ceremonies to 
be performed ir. the Sow Chong House’, 
although it certainly appears that the 
performance of these ceremonies is 
considered’ by the Chinese to be a 
pious duty, it isone -which does not 
seem to fall within: any definition of a 
charitable duty or use. The obser- 
vance of it can lead to no public ad- 
vantage and can benefit or solace only 
the family itself.” 


37. With the above background, the 
clause relating to the erection of a statute 
and the annual expenditure of Rs. 130 on 
the birth—date of the father and a further 
bequest of Rs. 100 to one Kulandai 
Goundar for the assistance he was expect- 
ed to render to the trustees in the main- 
tenance of the memorial has to be con- 
sidered. 


38. Whatis strongly urged by Mr. Rama- 
nathan, learned counsel for the respon- 
dent, is that the grant is a private trust for 
religious or charitable purposes and that 





1. LR. 6 P.C. 381. ` 
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the dedication is total. The deed, ac- 
cording to him, has to be understood as 
creating a power-in specific individuals 
for performing a specific object and it has 
to be sustained as a valid power. It is 
claimed that the purpose of the trust 
is purta in nature or in the alternative, it 
is one of the Nitya Karmas or Kemya 
Karmas of a dutiful son. For the pur- 
pose of exhibiting objectively his venera- 
tion to his father, the first defendant has 
created a bounty and ‘it is, therefore, 
equatable to a religious endowment in 
favour of a deity. The intention of this 
trust is sought to be supported on the 


theory of ancestral worship and spiritual . 


benefit. On these lines the above clauses 
are sought to be sustained. 


39. We have - already referred to 
the essential ingredients in a religious 
and charitable endowment whether public 
or private. No tall claim is made that 
the erection of a statute’ by a son and 
endowment for its maintenance as a 
memorial is a public religious endow- 
ment. The reason is obvious. Muthu 
Goundar has not been shown to be a 
spiritual leader or for the matter of that, 
the accepted leader of the community. 
There is absolutely no evidence as to his 
credentials regarding this leadership . or 
to his invcluntary claim for veneration 
by the members of the public. By erect- 
ing a statute of Muthu Goundar and by 
providing properties for its suitable erec- 
tian and maintenance, no one of the 
members of the public are benefited. 
The classified test of vesting the beneficial 
interest of the trust in the public is cons- 
picuously absent. Therefore, the clauses, 
if they could be characterised as an 
endowment at all are certainly not a 
Hindu, public religious endowment. 


40. But is it a private religious endow- 
ment ? In spite of the grand all round 
dimensional impact of modernisation 
and technocracy on the community 
regard ta ancient precepts and respect 
far Hindu notions has survived and is still 
evoking awe and reverence in the minds 
of the people belonging to the Hindu 
community. Judged by this yardstick 
of living, no Court of law can accept a 
concept, which is strange and. unknown 
and not even incidentally- referred to. in 
the Shastric edicts. It is said that Nitya 


‘Karma or Anushtana is at the battom of 


the bequest, Surely, Pitru Devo Bhava is 
a mandate, which is deeply rooted in 
Hindu religion.. But such an obeisance 
cannot be extended ta illogical ends so as 
to achieve a purpose unknown to Hindu 
notions. We have already referred to 
what is the underlying meaning of the 
word religion. Mr. Ramanathan’s im- 
plied suggestion is that it was in the con- 
templation of the first defendant to deify 
his father and venerate him and, therefore, 
it is Nitya Karma or Kamya Karma.that 
prompted him to make the grant. But, 
as pointed out by the Supreme Court in 
Ram Saroop Dasji v. S. P. Sahit, apart 
from creating a private religious trust for 
the worship of an idol, any other private 
trust is rather quite difficult to think of. 
Faced with this difficulty, it is urged that 
it is a purta gift. Here again, there is a 
fallacy. Purta acts are charitable aots. 
There is kigh authority already touched 
upon by us to find that purta acts are 
weaved round a charitable vision of the 
author. Prannath Saraswati, Mukerjee, 
illustrious Judges. of Courts here and 
elsewhere have already referred to purta 
acts with some significance and purpose. 
Any such purta act in juxtaposition to an 
ishta act in its ultimate analysis springs 
from charity. In most cases charitable 
acts and religious acts are interchangeable 
because the words are more often under- 
stood in Hindu Law as synonymous. But 
in our case, charity is not behind -the 
grant nor can it be saidso. The concept 
of charity is to be merciful and no one 
would describe the erection-of a statue 
of the father by the son as a charitable or 


‘merciful act unless, of course, the father 


is an extraordinary being admittedly 
held in high esteem by the members of the 
public including the members of the 


community to which he belongs. The - 


decision ir. Gosami Sri Gridharji v. Romantalji 
Gosami#, is distinguishable. There, the 
idol of the person created by the giant 
was accepted by the public as a religious 
head to whom veneration was due and 
mandatory. Buthere, there isno whisper 
in the pleadings that such was the persona- 
lity of Muthu Goundar. The grant can- 
not be sustained on the ground of an 





1, 1959 S.C.J. 1173 : ALR. 1959 S.C. 951, 
2. (1890) LER. 17 Cal. 3. aT ie oe 
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ancestral worship. Propitiation of ances- 
tors ard a visible demonstration of 
obeisance to elders is certainly a respected 
Hindu doctrine. But such seeular exhi- 
bitions in Hirdu faith, though prompted 
by a religious motive, cannot reach un- 
known heights resulting in the creation of 
a private religious er.dowment by a Junior 
member vis-a-vis a senior member of the 
family. The creation of-an endowment 
consisting of immoveable property and a 
direction to spend a sizable income there- 
from for the. purpose of erecting z statute 
of the prapositus and ere long respect 
the statue as a memorial and treat the 
entire trust as a memorial trust is some- 
thing which is not comprehended in 
Hindu Law, as it is not in accordance 
with Hindu notions. As Jagannadhdas, 
J., says in Saraswathi Ammal v. Rajagopal 
Ammal! ,thatifary purpose is to be claimed 
to be a perpetual dedication on the 
ground of religious merit, it must be 
shown to have a shastraic basis so far as 
Hindus are concerned. If as is sought to 
be made it is stated that for paying respect 
to the father or ta venerate an ancestor 
by erecting a statue and by making an 
endowment for it without public benefit 
shovld be treated as a practice which is of 
later origin, it must at least be alleged, 
shown and proved that such trusts have 
obtained wide recognition and constitute 
the religious practice by a large majority 
of the generality of the Hindu public or 
the community in particular. This has 
not been established in this case. Again 
as pointed out by the Privy Council in 
the Chinese case cited above, ta accept 
the clause relating to the erection and 
maintenance of the memorial of the father 
would mean to encourage the mischief 
-of making property inalienable unless for 
objects which are useful or beneficial to 
the community. Thus, the grant and 
the allied clauses in Exhibit A-1 to erect a 
statue for the father cannot be accepted 
by us as a pious or charitable duty on the 
part of the son, in accordance with Hindu 
notions. It follows from the foregoing 
that as the first three clauses in Exhibit 
A-1, do not constitute a Hindu public 
‘religious endowment or a private Hindu 
religious endowment, the grant, there- 


-1. (1964) 1 S.C.J. 271: 45 LT.R, 229; ALR, 
1963 S.C. 491. ` : : 
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fore, in so far as tnis portion of Exhibit 
A-1 is concerned fails, as the bequests 
are void, unlawful and: unenforceable. 


41. The next questior. is, whether the 
bequest in the nature of free scholarship 
to two students in certain circumstances 
or four students in certain other circum- 
stances, cannot be upheld. In our view, 
this bequest has to be up held inasmuch as 
it benefits the members of the public and 
is inthe madern accepted sense a purtà 
act as well. To impart aid in the cause 
of education to deserving students of the 
community is certainly laudable. It may 
be thata defined class of students are bene- 
fited but nevertheless as the body of bene- 
ficiaries is a fluctuating and uncertain 
one, it has to be upheld as a public 
charitable endowment. In fact Mr. 
Parasaran, does not dispute this proposi- 
tion. The question is whether these 
clauses alone could be severed from the 
totality of the bounties enumerated in 
Exhibit A-] and whether such a tearing 
of one from amongst the other void be- 
quests is possible. If so, what is the 
modus operand: to enforce such a valid 
bequest is question ? 


42. The Supreme Court while expatiat- 


ing the doctrine of cypress observed as 


follows in State of Uttar Pradesh v. Bansi 
Dhar! : 


< Where the donor has determined with 
specificity a special object or made for 
the course of his benefaction the Court 
cannot innovate and undo, but where a 
general charitable goal is projected 
and particular objects and modes are 
indicated the Court, acting to fulfil 
the broader benevolence of the donor 
and to avert the frustration of the good 
to the community, reconstructs; as 
nearly as may be, the charitable intent 
ae makes viable what otherwise may 
ie.’ 


“With utmost respect we adopt this reason- 


ing to the bequest in favour of students to 
gain a scholarship from the estate of the 
first defendant. It cannot be doubted 
that the first defendant has specified his 


‘charitable intent and the purpose of the 


same is to benefit a section of the com- 





1. (1974) 1 S$.C.C. 446 : ATR, 1974 S.C, 
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munity. In thatsense, this bequest which 
could stand alone has to be accepted by 
the Courts and given eflect so. In G.A. 
No. 1555 of 1967, the Supreme Court 
after elaborately quoting the case law, 
reiterated the test to find out as to when. a 
dedication may be either absolute or 
partial. If only the dedication is com- 
plete, a trust in favour of public religious 
charity is created. If the dedication is 
partial, a trust in favour of the charity is 
not created but a charge in favour of the 
charity is attached, to, ard follows, the 
property which retains its original private 
and secular character. 
the one before us, we are satisfied that the 
first defendant solemnly intended to 
pravide for the benefit of the students of 
his community. But as sandwiched this 
bounty is in the midst of other bequests 
which we have already held fo be un- 
enforceable and void. In such a case, 
the only possible way tò give effect to the 
provision in Exhibit A-1 is-to treat the 
property which is the svbject-matter of 
the trust as alienable and partible in the 
ordinary way and treat the same as the 
property of the first defendant, as there is 
certainly no direct gift of ary ascertainable 
portion of the properties mentioned in 
Exhibit A-1 in favour of the disposition for 
the giving of scholarship to students. 
In those circumstances, whilst we find 
that the properties described in Exhibit 
A-1 are the properties of the first defen- 
dant and they have to descend to his 
heirs in accordance with the normal law 
and in the ordinary way, the only way in 
which we could effectuate the partible 
intent of the first defendant is to state 
that the properties pass with the charge 
upon it for the purpose of respecting the 
above bequest. 


43. In the result, therefore, we have to 
sustain the bequest in favour of two stu- 
dents who have to be paid a full scholar- 
ship and in favour of four. students, if 
they have to be paid half scholarship 
for the prosecution of their studies, and 
that for such payment, the praperties, 
which are the subject-matter of Exhibit 
A-1 are to be charged and shall stand 
charged. n ai 


44. The above conclusion of ours neces- 
sarily lead on to the consideration of the 
merits in this case. a 3 


mM LJ—10 


In a case like- 


-7.785 


45. Tke argument of Mr. Parasaran is: 
that the trust deed has néver been:acted 
upon. We are unable to‘agree. The 
learned trial Judge after having accepted 
the evidence of P.Ws. 1 to 4 referred to 
documents such as Exhibits A-8 to A-10, 
A-23 and A-24 and found that Exhibit 
A-1 was acted upon. It is impossible to 
believe that the first defendant could 
never have joined the first plaintiff in 
issuing rental receipts to the tenants in 
occupation, if he did not accept the trust, 
which he sought to create under Exhibit 
A-].Even. public bodies like the panchayat 
board of the area had given notices 
under Exhibits A-32 and A-33 demanding 
arrears of property tax from the first 
plaintiff acting for the trust. All the 
above documents are before the cancella- 
tion deed Exhibit A-4. “But the vague 
argument of Mr. Parasaran is that 
the statue has not been put 
up, that no order has been placed by 
the first paintiff for the purpose and 
no efforts have been taken to effectuate 
the purposes of the trust. It is one thing 
to say that the managing trustee was not 
as diligent as was expected of him ; but 
it is a quite different thing to argue that 
the trust-deed was never acted upon. 
No doubt Mr. Parasaran has referred to 
Exhibits B-7 to B-11, B-13 to B-20 as also 
B-34, B-49 and B-50 under which the 
first defendant purported to ignore the 
trust and alieriate scme of the properties 
for the ‘purpose of establishing that the 
deed was not acted upon. These 
are all stray instances. Probably, there 
was no normal and friendly relationship 
between the first defendant and the first 
plaintiff. But that by itself will not be a 
safe guide to canclude that the trust deed 
was never intended to be acted upon. 
The non-payment of the sum of Rs. 100 
to be paid, to Kulandai Gounder, when 
he was alive, and the non-payment of the 
scholarship to the students and the non- 
performance of the primary chjects of 
the trust such as erection of a statue etc., 
are pressed into service. The first defen- 
‘dant also is equally responsible as a 
trustee for not having discharged his 
duties under Exhibit A-1. These laches 
could be attributed to all the trustees and 
not necessarily to the plaintiffs alone. 
Yet another circumstance relied upon is 
that the pattas have not been transferred 
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in favour of the trust and that the plain- 
tiffs have belatedly filed this: action even 
though theywere dispossessed according to 
the pleadings even in 1955. Tke person, 
who dispossessed the managing trustee so 
as to obtain possession of the properties of 
the trust is yet another trustee. We are 
not impressed by the argument that this 
is a case where,the first defendant took 
over the property from the first plaintiff, 
in his capacity as absolute owner. If he 
dispossessed the managing trustee and 
took possesion of the property himself, 
he cannot take advantage of his own 
wrong and claim that the enforceable 
part of the benefactions in Exhibit A-1 
ought to be totally ignored and that the 
trust-deed itself had never been acted 
upon or intended to be acted upon. There 
is varying evidence in this case‘as to who 
filed up`the well. It is the case of the 
first plaintiff that he did it, whilst the 
first defendant would say that it was the 
12th defendant, who expended for filing 
up the well and putting up the structure 
thereon. We are not satisfied that there 
is such clinching evidence in this case for 
us to disturb the finding of the Court below 
and hold that the trust was never acted 
upon or intended to be acted upon. 


46. Even so, we are constrained to accept 
the finding of the learned trial judge that 
Exhibit A-1 -was not forced down from 
the first defendant as alleged by him. 
Exhibit B-2, is a settlement deed executed 
in 1951 by Muthu Goundar, the father, 
in favour of the first defendant and Exhibit 
B-44 is again a doeument of gift executed 
by the first defendant in favour of the 
first plaintiff’s wife. Even so, is another 
settlement deed executed in 1951’ by the 
first defendant under Exhibit B-45. Ex- 
cepting for the ipse dixit of the first defen- 
dant, who claimed that he was terribly 
afraid of his father and he was inimically 
disposed. towards him and the interested 
testimony of D.Ws. 2 and 3, we do not 
find anything on record to show that the 
relationship between the first defendant 
and his father Muthu Goundar was 
strained. It is said that the recital in 
Exhibit A-1 that the first defendant con- 
ceived the idea of erecting a Statute was 
thought of when he was 4 1/2 years old 
at the time when the partition in the 
family took place under Exhibit B-1. 
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This recital is a too innocuous recital, 

which doesnot take anybody to any under- 

standable heights. It is an irrelevant 
recital, Once we find that the mind of 
the first defendant was with him when 
he executed Exhibit A-1 then he cannot 
wriggle out of it by cancelling the same 
by executing Exhibit A-2. He had not 
reserved any power of cancellation either. 
Obviously, this was so done, when there 
were strained feelings between himself 
and the brother-in-law, the first plaintiff. 
Exhibit A-2 is the product of an after- 
thought. As in the course of our. judg- 
ment we have held that the bequest in the 
nature of scholarship to students has to be 
sustained as a purta act on the part of 
the first defendant under Exhibit A-1, it 
follows that Exhibit A-2 is inoperative in 
the eye of law and the specific object of 
the trust found to be valid and enforceable 
still gains ground. ° 

47. To sum up, Exhibit A-1 is a document, 
which has to be found as one which was 
executed by the first defendant with his 
full knowledge and that, therefore the 
cancellation of the same under Exhibit 
A-2 is invalid and unlawful. Excepting 
the purta act of charity in favour of the 
students of the community and for the 
payment of scholarship to them as de- 
marcated therein which we find as the 
only sustainable clause, the other bequests 
being founded on notions unknown to 
Hindu Law, are invalid and unlawful. 
For the purpose of effectuating this pur- 
pose contained in Exhibit A-1 and as there 
is no absolute dedication of any demarcat- 
ed property for the aforesaid purpose, 

whilst upholding the clause relating to the 

grant of scholarship to students in Exhibit 
A-1, we hold that the entirety of the pro- 
perties in Exhibit A-1 are properties of 
the first defendant but charged for the 

aforesaid purpose. The alienees, who 
are the appellants in A.S. No. 13 of 1968, 
are, therefore, bound by this: charge. 
The alienations by themselves and the 
lease-deeds in favour of the other defen- 
dants are thus upheld as valid sales, mort- 
gages or leases effected by the owner of 
the properties, namely, the first defendant, 
subject to a charge thereon in the matter 
of payment of scholarship to students as 
provided in Exhibit A-I. This charge 
undoubtedly is effective from the date of 
this judgment and it is for the body of the 
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trustees named in Exhibit A-1 to imple- 
ment them in a manner known. to law by 
enforcing them as against the alienees and 
the lessees in possessior. of the properties. 
We therefore, hold that the third defen- 
dant is a bona fide purchaser for value but 
the properties purchased by him are 
subject to the charge above mentioned 
and that the improvements made by him 
are to be taken as his improvements to the 
property to which he is entitled in law. 


48. In this view the findings of the trie] 
Judge on issues 4, 6 and 7 are reversed. 


49. Consequent upon our findings as 
rendered above, we find that the sale and 
mortgage in favour of the fourth defendant 
is valid and enforceable and reverse the 
finding of the trial Judge on issue No. 16. 


50. On issues 8 to 13, we find that the 
first defendant is entitled to lease out the 
properties to defendants 5 to 13 and conse- 
quently the findings of the trial Court on 
these issues are reversed.’ 


51. On issues 14 and 16, it is unnecessary 
for us to go into the question whether 
R.S. No. 27/3 was in the possession and 
enjeyment of the first defendant prior to 
the date when Exhibit A-I was made 
out. As in our view, the said property 
should be deemed to be the property of 
the first defendant, it is unnecessary for 
us to express any further opinion on. this. 


§2. In the result, the properties, which 
arc the subject-matter of Exhibit A-1, are 
held to be the properties of the Ist defen- 
dant ard the alienations by way of mort- 
gages, sales or leases made by the first 
deferdar.t in exercise of his proprietory 
interest over the same are held to be legal 
and enforceable. However, as already 
stated, all the aforesaid alienations are 
subject to a charge. 


53. With these modifications, the appeal 
A.S. No. 846 of 1967 is partly allowed and 
A.S. No. 13 of 1968 is allowed, but subject 
to the condition that the properties in the 
hands of the appellants in A.S. No. 13 of 
1968 stand charged in respect of the pay- 
ment of scholarship to students as provided 
for in the relevant clause in Exhibit A-1. 
The parties in each of these appeals shall 
bear their respective costs. 


R.S. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—V. Ramaswami and 


raman, Ff. i 


M. H. Naeems and Co., 9, Rama Pillai 
Street, Periamet, Madras-3. 
Petitioner* 


V. Sethu- 


U. 


The State of Tamil Nadu, represented 
by the Joint Commercial Tax Officer, 
Periamet Division, Madras 


Respondent. 


Madras General Sales Tax Act (1 of 1939), 
section 3 (1), Tamil Nadu General Seles 
Tax Act (lof 1959), section 61—Hides end 
Skins merchant —Unlicensed dealer —Nil assess- 
ment—Order under rule 16 (5) of the Sales 
Tax Rules—Rule deleted—Validity of assess- 
ment—Order can be made under section 2 (1) 
of the SalesTax Act of 1939—Originel assess- 
ment made by Assessment Commercial Tax 
Officer—Jurisdiction—Higher authority than 
Deputy Commercial Tax Officer—Assessment 
competent. 


The petitioner was an unlicenced dealer 
in hides and skins. For the assessment 
year 1954-55, the Assessment Commerci- 
al Tax Officer made the assessment under 
rule 16 (5), of the Madras General Sales 
Tax Rules. ‘The petitioner challenged 
the assessment on the ground that rule 
16 (5) was deleted and the assessment 
order was invalid. The petitioner also 
contended that the order should have 
been made by the Deputy Commercial 
Tax Officer and the Assessment Commer- 
cial Tax Officer had no jurisdiction. 


Held, though the assessment order was 
purported to have been .made under 
rule 16 (5) since the original assess- 
ment authority had jurisdiction to assess 
and the assessee was liable to pay sales 
tax under section 3 (1) of the Sales Tax 
Act (I of 1939), the assessment order itself 
was valid. -  - [Para. 6.] 


Since the officer who originally assessed 
was not below the status of a Deputy 
Commercial Tax Officer and in fact he 


-* T.C. No, 134 of 1970 (Revision No. 104). 
4th March, 1975. 
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was a higher authority, no prejudice 
had been caused to the petitioner in 
the Assessment Commercial Tax Officer 
himself making the assessment. The 
matter cannot be looked at as one involv- 
ing jurisdiction as the: assessing officer 
was not below the rank of the Deputy 
Commercial Tax Officer. [Para. 7.] 


Cases referred to :— 


T. M. Batcha and Company v. Slate of 
Madras, (1965) 16 8.T.C. 59; The Stote 
of Madras v. T. M. Batcha end Company, 
(1967) 20 S.T.C. 273 : (1967) 2 
$.G.J. 746: (1967) 2 M.LJ. (S.C) 
95 : (1967) 2 An. W.R. (S.C.) 95 : 
ALR. 1967. SC. 1537; State of 
Madras v. Noor Mokamed, (1960) 
570 : (1961) 1 S.C.R. 148: (4961) -1 
S.G.J. gor: (1961) 1 An, W.R. (S.C.) 
51: (1961) 1 MLJ. (S.Q) 51: 
AIR. 1960 S.C. 1254; Ekambara 
Mudaliar v. State of Madras, (1973) 22 
S.T.C. 591; M. A. Noor Mohamed & Co. 
v. State of Madras, (1956) 2 M.L.J. 374 : 
(1956) 7 S.T.C. 792: A.I.R. 1957 Mad. 33. 


Petition under section 38 of Act I of 1959 
praying the High Court to revise the 
Order of the Sales Tax Appellate Tribu- 
nal, Madras dated 11th September, 
1969 and made in T.A. No. 735 of 1962 
S.M.R. No. 31 of 1961-62, dated 27th 
July, 1961 on the file of the Deputy Com- 
missioner of Commercial Taxes, Madras 
relating to the assessment year 1954-55 
(Final Assessment Order No. A-5/530/ 
54-55 dated 28th October, 1959 on the 
file of the Assessment Commercial Tax 
Officer ITI, Madras City). 


C. Venkataraman, for Petitioner. 


The Additional Government Pleader, 
for Respondent. 


The Judgment of the Court was delivered 
by, 


V. Ramaswami, f.—This case had a pro- 
tracted career. Though the assessment 
relates to the year 1954-55 we had to 
consider the legality of the assessment as 
late as 1975, 


2. The appellants were dealers in hides 
and skins carrying on the business at 
No. 9, Rama Pillai Street, Periamet, 
Madras. Originally the assessment order 
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was made by the Assessment Commercial 


` Tax Officer on 2oth October, 1959. By 
- this order though the gross turnover was a 


huge amount the net taxable turnover 
was determined only at Rs. 7,447-11.3 
which did not attract any tax because of 
the pecuniary Jimit of Rs. 10,000 fixed 
at that time. The Assessment Officer 
had exempted the turnover relating to 
hides and skins on the ground that they 
were not licenced dealers purporting to 
follow the decisions of this Court inM.A. 
Noor Mohamed end Company v. State of 
Madras!, Since the order was a “Nil” 
assessment order it was not communi- 
cated to the assessec. Subsequently 
the Supreme Court reversed the decision 
of this Court in M. A. Noor Mohamed and 
Company v. State of Madras}, and held that 
unlicenced dealers in hides and skins 
were liable to be taxed under section 3 (1) 
of the Madras General Sales Tax Act, 
1939. After this judgment the Deputy 
Commissioner, Commercial Taxes, initia- 
ted suo motu proceedings to revise the 
order of assessment under section 32 of 
the Madras General Sales Tax Act, 1959 
which had comé into force by then. 
He refixed the taxable turnover in his 
order dated 27th July, 1961 at 
Rs. 10,22,791-8-8 after, following the 
prescribed procedure. The assessee then 
preferred an appea] to the Tribunal against 
this order of the Deputy Commis- 
sioner, raising various contentions. 


3. One of the contentions raised was 
that since no order of assessment was 
served on the assessee and since the 
appeal could be filed within 30 days of 
the date of service of the order the time 
prescribed for preferring an appeal against 
the original assessment order had: not 
expired and that therefore the Deputy 
Commissioner had no jurisdic- 
ction to revise tthe order. In support 
of this contention he relied on the 
decision reported in T. M. Batcha and 
Company v. State of Madras*, where it had 
been held that if the order of assessment 
had not been served on the assessee, suo 
motu power of revision could not be 


1. (1956) 7 S.T.C. 792 : (1956) 2 M.L.J. 374: 
A.LR. 1957 Mad. 33. : 
_ 2. (1965) 16 S.T.C. 59. 
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invoked. The Tribunal accepted this 
contention and alowed the appeal and 
set aside the order of the Deputy Gom- 
missioner. In that view the Tribunal 
did not go into the other contentions 
of the assessee on the merits. The 
State preferred a revision to this Court in 
T.C. No. 88 of 1966 and that was dis- 
missed iz limine following the decision 
in T. M. Batche and Company v. State of 
Madras!. The State preferred a peti- 
tion for leave to appeal to the Supreme 
Court against this order. While this peti- 
tion was pending, in the Supreme Court 
in The State of Madras v.T. M. Batche and 
Company”, reversed the judgment of this 
Court in T. M. Baicha and Company v. 
State of Madras’, and held that in case 
of nil assessment it was not obligatory 
on the part of the assessing authority to 
communicate that order to the assessee 
and that therefore suo motu revision by 
Deputy Commissioner was competent. 
After this decision of the Supreme Court 
the State filed another petition in this 
Court for review of this Court’s order 
in T.C. No. 88 of 1966. The review 
petition was allowed and the order of 
the Tribunal was set aside following the 
decision of the Supreme Court in The 
State of Madras v. T.M. Batcha and Company® 
and the matter was remitted to the Tri- 
bunal for fresh enquiry on the merits. 
When the appeal was taken by the Tribu- 
nal again for consideration the assessee 
filed a petition for raising additional 
grounds in respect of the same turnover 
disputed by it. The Tribunal refused 
to entertain the additional grounds but 
dealt with the grounds raised by them 
in the original grounds of appeal. On 
the merits, the Tribunal held that the 
assessee had not proved that the disputed 
turnover represented export sales of hides 
and skins and not liable to tax. Accord- 
ingly the Tribunal confirmed the order 
of the Deputy Commissioner. 


4. In this revision’ petition though the 
learned counsel attempted to canvass 
the finding of the Tribunal on merits we 
are unable to agree with him. As rightly 


1. (1965) 16 S.T.G. 59. 





2. (1967) 2S.G.J.746 : (1967) 2 M.LJ. (S.C) 


95 : (1967) ? An.W.R. (S.C.) 95 : (1967) 2. LT.J. 
670 : (1967) 208.T.G.273 : ALR. 1967 S.G. 1537. 


is any prima 


pointed: out ‘by: the : Tribunal there’ is 
absolutely no evidence to show that the 
disputed turnover represented the export 
sales or that they were not liable to sales- 
tax. We therefore confirm the finding 
of the Tribunal! that they are not proved 
‘to be ‘export sales. But so far as the 
additional grounds raised by the petitioner 
is concerned we permitted the learned 
counsel for the petitioner to state the 
points raised by him in’ the additional 
grounds in order to find out whether there 

acie point which calls for 
consideration. : : 
5., The first ground raised in the addi- 
tional grounds was that the levy of tax 
in respect of hides and skins under rules 
16 (3), 16 (4) and 16 (5) were invalid and 
unconstitutional. This point is covered 
by the Full Bench decision. of this Court 
and ‘it is against the contention of the 
petitioner and -therefore there is.no sub- 
stance in this contention. 


6. It was next contended that the origi- 
nal assessment ‘order was made under 
rule 16 (5) and since ‘that rule was deleted 
the assessment order itself became invalid. 
We are unable to agree with this con- 
tention. of the learned counsel. Since 
rule 16 (5) was relied in certain cases 
in support of a contention that unlicenced 
dealers in hides and skins were not liable 
to-sales tax,, that rule was deleted... But 
as already noticed the Supreme Court 
in The State of Madras v. Noor Mohamed}, 
had held that- unlicenced dealers were 
liable to be taxed under section 3 (1) of the 
Madras General Sales Tax Act, 1939. 
Therefore though the assessment order 
was purported to have been made under 
rule 16 (5), since the origina] assess 
ment authority had jurisdiction to assess 
and the assessee was liable to pay sales- 
tax under section 3:{1) the assessment 
order itself was valid and cannot be said 
to be invalid. . Therefore there is no 
substance in this contention either. - 


7. The grd contention was that under 
the Madras General Sales Tax Act, 1939 
the original assessment was to have been 





‘4. (1960) 11 S-T.C. 570 : (1961) 1 S.C.R. 148: 
(1961). 1 S.G.J. 301 : (1961) 1 An.W.R. (S.G) 
51 : (1961) 1 M.LJ. (S.C.)'SUtA.LR. 1960 S.C. 
1254. i 
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made by the Deputy Commercial Tax 
Officer and in the present case the original 
assessment order was made by the Assess- 
ment Commercial Tax Officer and that 
therefore that order was without jurisdic- 
tion. The Madras General Sales Tax 
Act, 1939 was repealed by Tamil Nadu 
General Sales Tax Act, 1959. But section 
61 provided that in respect of the assess- 
ment years prior to Ist April, 1959 the 
provisions of the 1939 Act would apply. 
, Though properly the Deputy Commercial 
(Tax Officer could have made the assess- 
ment in this case, since the Officer who 
originally assessed was not below the 
[status of a Deputy Commercial Tax 
Officer and in fact he was a higher autho- 
rity, we do not consider any prejudice 
has been caused to the petitioner in the 
Assessment Commercial Tax Officer him- 
self making the assessment. The matter 
cannot be looked at as one involving 
jurisdiction as the assessing officer was 
not below the rank of the Deputy Com- 
mercial Tax Officer. We do not there- 
fore consider that on this ground the 
assessment order could be interfered with. 


8. It was next contended that the suo 
motu power of revision was available to 
the Deputy Commissioner only, under 
section 12 (2) in respect of the assessment 
years prior to 1st April, 1959 and that 
in purporting to invoke the power of 
the Deputy Commissioner under section 
32 the assessee had been prejudiced. We 
are unable to find any difference in sub- 
stance between the provisions afsections 
12 (2) and 32 of the Act. The authority 
under both the provisions to revise the 
assessment is the Deputy Commissioner. 
The difference which the learned counsel 
for the petitioner wanted to rely was 
that while a period of 4 years is prescribed 
for making an order under section 12 (2) 
of the Act from the date of service of 
notice of the order sought to be revised 
such order will have to be made under 
section 32 before the expiry of 4 years 
from the date of order and not from the 
date of service of the order. We do not 
think that this differential limitation 
would in any way help the assessee in 
this case as the limitation prescribed 
under section 12 (2) was longer than the 
one prescribed under section 32. There- 
fore, the revision itself could be deemed 
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to have been made under section 12 (2}° 
Further the Jast of the two grounds is 
also not available to the assessee in this 
case in view of section 4 of Madras Act 
X of 1963 which sar ana all such defec- 
tive assessments. A similar contention 
was also considered by this Court and 
rejected in Ekambara Mudaliar v. State of 
Madras’. Therefore even if the Tribunal 
had allowed the additional grounds to 
be raised we do not think that the peti- 
tioner would have been in any better 
Position. 


9. In the result the revision petition is 





dismissed with costs. Counsel fee 

Rs, 250, 

S.J. Petition 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Presest:—P, Ramaswami und V. Sethu- 
raman, FF. 
Messrs. Dugar and Co., No. 10-A, 


Arcot Mudali Street, Madras-17 


.. Petitioner* 


v. 


The State of Tamil Nadu, represented 
by the Joint Commercial Tax Officer, 
T.Nagar Division, No. 1, Boag Road, 
Madras-17 Respondent. 


Tamil Nadu General Sales Tax Acil lof 1959), 
Section 12 (3)—Lean on cars—Arrongement 
in the form of hire-purchase agreement— 
Whether sate—Assessing authority holding tt 
as sale—Leop of assessment and penaltp— 
Validity. 


The petitioners were financiers advancing 
loans on the security of. motor Cars. 
Their customers approached them for a 
specific amount and they were asked to 
sign a sale note in favour of the petitioners 
purporting to sell the vehicles. There- 
after a hire purchase agreement would be 
taken styling the petitioners as lessors 
and the customers as hircrs. Under 
this agreement, the hirers repaid the 


1. (1973) 32 S.T.G. 591. 
* T.C. No. 176 of {970 and 


“R.P. No, 119 of 1970. 12th March, 1975. 
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loan in equated instalments, but the 
interest was immediately taken on signing 
the agreement. Though this hire pur- 
chase agreement was entered in the 
registration certificate, the certificate 
itself was not transferred in the name of 
petitioners. The assessing authority held 
the transaction between the petitioners 
and their customers as sale and levied 
assessment and penalty. On revision 
by the petitioners, 


Held, it was a financial agreement and 
in order to secure the payment of the 
loan, the petitioners had obtained the 
sale note, the hire-purchase agreement, 
the promissory note and the endorsement 
in the registration certificate. In the 
circumstances, neither the assessment nor 
the penalty levied was sustainable. 


[Para. 3.] 


Petition under-section 38 of Act I of 1959 
praying the High Court to revise the 
order of the Sales Tax Appellate Tribunal, 
Madras, Main Branch, dated 26th August, 
1969 and made in T.A. No. 211 0 of 1967 
(Appeal No. 340 of 1967), dated 17th 
July, 1967 on the file of the Appellate 
Assistant Commissioner (C.T.) IV, 
Madras) (M.G.S.T. No. 12391 of 1961-62, 
Order, dated 31st February, 1967 on the 
file of the Joint Commercial Tax Officer, 
T.Nagar). > woe 


C. Venkataraman, for Petitioner. 


The ‘Additional ‘Government Pleader, 
for Respondent. 


The Judgment of the Court was delivered 
by 

Ramaswami, J.—In respect of the assess- 
ment year, 1961-62, originally the peti- 
tioners were assessed on a turnover of 
Rs. 25,200 and a penalty of Rs. 2,646 was 
levied under section 12 (3) of the Madras 
General Sales Tax Act, 1959. -On an 
appeal preferred by the petitioners, the 
Appellate Assistant | Commissioner 
remanded the case for a fresh disposal. 
After remand,..the assessing: officer held 
that, except in respect of three transac- 
tions the petitioners had proved that the 
other transactions were not liable’ to sales 
tax. The three transactions which were 
disputed were held to be sales by.the peti- 
tioners, Since they have not proved that 
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they were second or subsequent sales, 
they were held to be liable for tax. The 
turnover of these items was determined at 
Rs. 8,500 and assessed at 7%. The 
assessing officer alsc levied a penalty of 
Rs. 892-50. This order was confirmed 
by the Appellate Assistant Commissioner 
and the Tribunal. : 


2. The contention of the petitioners 
before us and before the authorities below 
was that they were only financiers, that 
they advanced loans as against the security 
of motor cars, that there was no sale at all 
by them and that, therefore, no sz.Jes tax 
was payable. Before the Tribunal, the 
petitioners filed an affidavit setting out 
the details of the transactions. They 
have stated therein that the customers 
who desired to obtain loans approached 
the petitioners for a specific ameunt 
which were far lower than the actual 
value of the vehicle and that they were 
asked to sign a Sale note in favour of the 
petitioners purporting to sell the vehicle. 
Thereafter, a hire purchase agreement 
would be taken styling the petitioners as 
lessors and the customers as the hirers. 
Under this agreement, hirers had to pay 
the loan in equated instalments. The 
interest payable on the loan was imme- 
diately taken on signing of the agree- 
ment and the principal alone was to be 
paid in instalments as provided in the 
agreement. The hire-purchase agree- 
ment signed by the party would then be 
sent to the registering authority consti- 
tuted under the Motor Vehicles Act 
requiring that an endorsement as to the 
hire-purchase may bé made in the regis- 
tration certificate. The registration cer- 
tificate itself was not transferred in the 
name of the petitioners, but only an 
endorsement would be made by the 
registering authority that the vehicle 
was under a hire-purchase agreement 
with the petitioners herein. 


3. The Tribunal called for the registra- 
tion certificate from the police depart- 
ment and satisfied itself that the state- 
ment of the petitioners that the registra- 
tion certificate was not transferred in 
their. name, but only an endorsement was 
effected to the effect that the vehicle was 
under a hire-purchase agreement with the 
petitioners was true. But the Tribunal 


„began to consider the question as to 
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whether the transaction had suffered any 
tax already, forgetting that the transac- 
tion by the petitioners itself was not a sale 
latall, On the facts, which could not be 
disputed, and as there is no evidence to 
show the contrary, we have to state that 
the transaction was not sale at all. It 
was a financial agreement and in order 
to secure the payment of the loan, the 
petitioners have obtained the sale note, 
the hire-purchase agreement, the pro- 
missory note and the endorsement in the 
registration certificate. In the circum- 
stances, therefore, neither the assessment 
nor the penalty levied is sustainable. 


4. The petition is accordingly allowed 
with costs. The orders of the Tribunal 
and the assessing officers are set aside. 
Counsel’s fee Rs. 250. 


SJ. 


Petition allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—V. Ramaswami and V. Sethu- 


raman, FF. E 


Š t Pharma Private Ltd. 
coe nee DA Petitioner™ 


U. 


The Government of 'Tamil Nadu 
represented by the Deputy Gommer- 
cial Tax Officer, Tambaram (West) 

Oe Respondent, 


Tamil Nadu General Sales. Tax Act (1 of 
1959); section 8, Item No. 3 of H Schedule 
—Medicinal- preparations containing alcohol 
—Excise duty paid under ua) and Toilet 
Preparations (Excise Duties ct, 19555 
whch . repealed .section’ 18-A of Madras 
Prohibition Act,.. 1937—Assessee whether 
entitled to exemption from sales tax. 


The petitioners were manufacturers of 
Woodward’s Gripe Water, Williams after- 
shave lotion,- Williams Electric shaver, 
Metalin oral and allied products. From 
1st June, 1961, the petitioner had to pay 
excise duty ad valorem on the entire quan- 








* T.C. Nos. 65, 68, 69 and 71° of: 1973- and 
"Revision Nos. 42, 51, 52 and'54 of 1973. 
i A S 10th Abril, 1975. 
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tity of goods. The petitioner claimed 
exemption from payment of Sales Tax 
under section 8 of the Tamil Nadu General 
Sales Tax Act, 1959 on the ground that 
the levy of excise duty under the Medici- 
nal and Toilet Preparations (Excise 
Duties) Act, 1955 should be equated or 
deemed to be a levy under section 18-A 
of the Madras Prohibition Act, 1937 
which provision was repealed by the 
former Central enactment. 


Held, When the Tamil Nadu General Sales 
Tax Act, 1959, referred to the Madras 
Prohibition Act, 1937, in the III Schedule, 
it can only be a reference to the Act as it 
was in force on the date when the Sales 
Tax Act came into force. There is no 
possibility’ of reading the provision as 
referring to the Madras Prohibition Act 
Thus in 
item 3 of the III Schedule (to the Sales 
Tax Act) reference to the Prohibition 
Act, could not be interpreted as the 
Madras Prohibition Act, 1937 as was in 
force prior to the Medicinal and Toilet 
Preparations (Excise Duties) Act, 1955. 


‘ [Para. 20.] 


The medicinal and toilet preparations 
manufactured by the petitioners were not 
entitled to the exemption under section 8 
of the Sales Tax Act. [Para. 22.] 


Case referred to:— 


State of Punjab v. Sukh Dev Sarup Gupta, 

(1970) 26 S.T.C. 303 : (1971) 1 S.C.LR, 

442 : (1971) 1 S.GJ. 543 : ALR. 1970 
G. 1641. ; 


Petitions under section 38 of the Tamil 
Nadu General Sales Tax Act, 1959, pray- 
ing the High Court to revise the order of 
the Sales Tax Appellate Tribunal, Main 
Branch, dated 28th October, 1971 and 
made in T.A. Nos. 509 of 1970, 508 of 
1970, 510.0f 1979, 511 of 1970 respectively 
(Appeal Nos.: 5621 of 1969, dated 13th 
February, 1970 on the file of the Appel- 
late Assistant Commissioner (Commer- 
cial Taxes) V, Madras City, (MGST No. 
4814 of .1965-66 and 64-65 order, dated 
-14th January, 1967 and 28th February, 
1966 on the file of the Deputy Commer- 
cial Tax Officer, - Saidapet (South), 
Alandur). in T.C. Nos. 65 and 68 of 1973 
and MGST No. 60422 of 1966-67 and 67- 
68, dated 3rd December, 1967 and 15th 
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March, 1969 on the file of the Deputy 
Commercial Tax Officer, Tambaram, in 


T.G. Nos. 69 and 71 of 1973. eae 


P. K. Thiruvenkatachari for A. N. Ranga- 
swamy and B. S. Satyanrayanan, for 
Petitioner. 


The Additional Government Pleader, for 
Respondent.. 


The Order of the Couri was made by 


Ramaswami, J.—The petitioners in these 
cases are the: manufacturers of Wood- 
ward’s Gripe Water, Williams After 
Shave Lotion, Williams Electric Shave, 
Meialin Oral and allied products. They 
are carrying on business in the State of 
Tamil Nadu. For the Assessment years 
1961-62 to 1967-68, they submitted their 
returns under the Tamil Nadu General 
Sales Tax Act, 1959 (hereinafter referred 
to as the Sales Tax-Act). They had 
collected the tax payable on the taxable 
turnover. 
and assessment orders were made on 
various: dates. | 


2. Prior to 1st June, 1961, the excise duty 


on medicinal -and toilet preparations- 
was , levied under the Medicinal and” 


Toilet. Preparations - (Excise Duties) 
Act, 1955 on only the alcoholic con- 
tents of the preparations: But, with 
effect from ist June,.1961 -by-a Govern- 

ment Notification, the Excise Duty be- 
came payable ad valorem on the entire 
quantity of the goods and not merely on 
the alcoholic contents. On rath July, 


1968, on an appeal preferred by. one. 


Messrs. T.T. Krishnamachari & Gom- 
pany, who were dealers, among others; 
in Woodward’s Gripe Water, the Appel- 
late Assistant Commissioner, Madras; 
took the view, purporting to rely, on an 
earlier order of the Tribunal, “that by 
virtue of section 8 of the General Clauses 
Act, 1897, any excise duty levied or . levi- 


able under the -Medicinal and: Toilet’ 


Preparations (Excise Duties) Act;. 1955; 
should be equated to’ an excise duty 


levied or leviable under section 18-A of 


the Madras Prohibition Act, 1937:° In 
that view, he held that the turnover 


relating to the sale of Woodward’s Gripe _ 


Water, in respect of which excise duty 


had been paid under the Medicinal and ` 


Toilet Preparations (Excise Duties) Act, 
u Lj—lI1 


Their returns were accepted. 


gt 


1955, were entitled for exemption under 
section 8 read -with item 3 of the III 
Schedule to the Sales Tax Act. 


. On 3ist December, 1968, the peti- 
tioners filed two petitions before the 
Deputy Commercial “Tax Officer, 


` Tambaram, who was the Assessing Autho- 


rity, for. refund of the tax. paid by them in 
respect of the Assessment Years 1961-62 
to 1967-68. In these petitions, they claim- 
ed ,that the products sold by them con- 
tained alcohol and were exempt. from 
tax. Under section 8 read with item 3 
of the HI Schedule to the Sales Tax Act 
and they have been submitting ‘their 
returns in respect of the sale of these 
goods and paying the sales tax as they 
were not aware, at that time, that the 
goods were exempt under the said provi- 
sion. They also claimed that they came 
to know of the correct legal position 
only in January, 1968. It was further 
submitted by them that since the pay- 
ments were made on a mistake of law, 
the Government cannot appropriate the 
amounts and that they were entitled 
for refundof the tax paid. They also 
relied on the decision of the Appellate 
Assistant Commissioner, in the case of 
Messrs. T. T. Krishnamachari & Com- 
pany.' 

4 The’ Assessing Officer rejected these 
petitions. The appeals filed by the peti- 
tioners were also dismissed .by the Appel- 
late Assistant Commissioner, as filed out 
of time, on a mistaken impression that 
the appeals, were against the original 
assessment orders themselves, 


5- On a further appeal, since there is 
ne provision in the Sales Tax Act, or the 
Rules framed thereunder, for refund of 
sales-tax’ assessed and collected, the Tri- 
bunal treated these petitions as filed under 
section 55 of the Sales Tax Act for rectifi- 
cation of ‘the Assessment Orders. ' The 
petitions relating to the Assessment Years 
1961-62 to 1963-64 were dismissed by the 
Tribunal'as filed beyond the period of 
limitation prescribed under section 55. 
In respect of the petitions relating to the 
Assessment Years 1964-65 to 1966-67, 
the Tribunal held that there was no error 
or mistake of law apparent on the face 
of the record, which could have been 
rectified under section 55 and in that 
view, dismissed those petitions as well. 
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6. These four Tax Revision Cases relat- 
ed to the rectification petitions for the 
Assessment, Years 1964-65 to 1966-67, 
which were dismissed on the ground that 
there was no error or mistake of law 
apparent on the face of the records. 


4. Under section 8, read with item 30f 
the III Schedule to the Sales Tax Act, 
a dealer who deals in “‘any goods on 
which duty is levied or leviable under 
the Madras Prohibition Act, 1937 
on the entire quantity of such 
` goods and not merely on any ingredient 
which forms part of such goods” 
shall not be liable to pay any tax in res- 
pect of such goods. The Tribunal dealt 
with the question as if the goods were 
exempt under this provision and proceed- 
ed to consider whether the provisions of 
section are attracted and held, as 
already stated, that there was no error, or 
mistake of law on the face of the record, 
which could be rectified under that pro- 
vision. . 


8. But, in these petitions, the learned 
Government Pleader contended that the 
goods were not at all exempt under see- 
tion 8 read with item 3 of the III Sche- 
dule and they were correctly assessed. 
It has, therefore, become necessary to 
deal with the question as to whether these 
goods were exemptatall, ` 


9. The argument of the learned counsel 
for the petitioners was that Woodward’s 
Gripe Water, Williams After Shave Lotion 
Williams Electric Shave Metalin Oral 
and allied products manufactured by the 
petitioners «were ‘liquor’ within the 
meaning of.the Madras Prohibition Act, 
1937. The excise duty on the manu- 
facture of these goods was levied and 
leviable under section 18-A of the Madras 
Prohibition Act, 1937. On aud from 
ist April, 1957, such duty is levied or 
leviable under the Medicinal and Toilet 
Preparations (Excise Duty) Act, 1955, 
which repealed section 18-A and 
re-enacted that provision as a levy under 
a Central Act. Therefore, by virtue of 
section 8 of the General Clauses Act, 
1897, any reference made to the excise 
duty levied or leviable under the Madras 
Prohibition Act, 1937, in the Sales Tax 
Act, shall be construed as a reference to 
the correspoding provision 
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under the Medicinal and Toilet Prepara“ 
tions (Excise Duties) Act, 1955. In 
other words,. according to the learned 
counsel, any excise duty levied, or leviable. 
under the Medicinal and Toilet Prepara- 
tions (Excise Duties) Act, 1955, shall be 


. deemed to have been levied or leviable 


under the Madras Prohibition Act, 1937. 


10. Per contra, the learned Government 
Pleader contended that the Sales Tax Act 
was enacted and came into force in 1959. 
long after the Medicinal and Toilet 
Preparations (Excise Duties) Act, 1955. 
But, there was no reference to this Central 
Act in item 3 of the III Schedule. On. 
the other hand, the entry referred to only 
the duty levied or leviable under the 
Madras Prohibition Act, 1937. In the 
absence of any specific exemption of goods 
on which the duty is levied, or leviable. 
under the Medicinal and Toilet Pre- 
parations (Excise Duties) Act, 1955, the: 
petitioners are not entitled to ask for 
exemption. 


1x. We are proceeding .to consider 
these rival contentions on the assumption 
that the goods manufactured by’ the 
petitioners contained alcohol and, there- 
fore, satisfied the definition cf ‘liquor ” 
under the Madras Prohibition Act, 1937. 
But, we want to make it clear that the- 
learned. Government Pleader did not 
concede this point, though the. Tribunak: 
also proceeded on the: basis that these 
goods satisfied the definition of ‘liquor *' 
under the Prohibition Act, 1937. If 
these preparations .were ‘liquor’ within 
the meaning of that definition, the excise- 
duty should .have been levied under 
section 18-A of the Madras Prohibition 
Act, 1937, in respect of the manufacture 
of these goods. Vk 


12. Item 40 of List II in the VII Sche- 
dule to the Government of India Act, 
1935, conferred legislative power on the: 
State Legislatures to levy duties of excise 
on medicinal and toilet preparations: 
containing alcohol, manufactured or pro- 
duced in the State. In exercise. of this 
power, many State Legislatures had, prior 
to the Constitution, enacted laws impos- 
ing -excise duty on these goods. Some 
States had enacted separate laws on, 
Excise and some others had made ‘these 
levies as part of their Prohibition Acts. 


Tq ORIENT PHARMA PVT. LTD., GOVT. OF-TAMIL NADU (Ramaswami, J) 


13. So far as the State of Tamil Nadu is’ 
concerned, section 18-A wás inserted by 
Madras Act XIX of 1948 in the Madras 
Prohibition Act, 1937 authorising levy of 
excise duty. The relevant portion of 
this section reads as follows : 


“ An excise duty or countervailing duty. 
of such amount as the. State Govern- 
ment may, by notification in the Fort 
St. George Gazette, specify from time to 
time shall, if they so direct, be levied on 
all Jiquors and intoxicating drugs per- 
mitted to be imported, exported, trans- 
ported, manufactured, issued from any 
manufactory or institution or sold, 
under the provisions of this Act or any 
rule, notification, licence or permit 
issued thereunder.” ` 


X4. Under the Constitution, the duties 
of excise on medicinal and toilet prepa- 
rations Containing alcohol manufactured 
or produced in India had now been made 
a Central subject. But, Article 277 pro- 
vided that any duties which immediately 
before the commencement of the Consti- 
tution were being lawfully levied’ by the 
Government of any State, notwithstand- 
‘ing that those duties are now mentioned 
in the Union List, may be continued, to 
be levied until provision to the contrary 
is made by Parliament by law. Thus, 
until Parliament made any law relating 
to the Medicinal and Toilet Preparations, 
the States were permitted to continue the 
levies of excise on such preparations 
which they were levying immediately 
before the commencement of the Consti- 
tution. In order to secure uniformity in 
the rates of excise duty and for uniform 
procedure for collection therefor, in exer- 
cise of its legislative power under the 
Constitution, the Parliament enacted the 
Medicinal and Toilet Preparations 
{Excise Duties) Act, 1955. Section 21 of 
this Act which repealed the correspond- 
ing provisions in the State Acts reads as 
follows : : 


“or, Repeals and savings If, immedia~ 
tely before the commencement of this 
Act there isin force in any State any 
law corresponding to this Act, that 
law is hereby repealed : ` 


Provided that all rules made, notifica- 
tion issued, licences or permits granted, 
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“powers conferred under any law hereby 
“repealed shall, so far as they are-not 
inconsistent with this Act, have the 

- same -force and effect as if they had 
‘been respectively made, issued, granted 
er conferred under this Act and' by the 
authority empowered hereby in that 
behalf.” 


Thus, excise duties are now levied or 
leviable under this Act only on and from 
ist April, 1957 when the Act came into 
force. i ! 


15. The duties of excise under section 3 
(2) of the Medicinal and Toilet Prepara- 
tions (Excise Duties) Act, 1955 are leviable 
where the dutiable goods are manufac- 
tured in bond, in the State in which such 
goods are released from bonded ware- 
house for home consumption, whether 
such State is the State of manufacture or 
not, and in other cases the State in which 
such goods are manufactured. 


16. In these cases, it was not the case of 
the petitioners that the goods are manu- 
factured in bonds. Therefore, it is the 
State of Tamil Nadu, in which the goods 
are manufactured, that is entitled to levy 
the duty. Thus, on and from ist April, 
1957, the excise duties are levied or levi- 
able’on these goods in this State; under 
the Medicinal and Toilet Preparations 
(Excise Duties) Act, 1955. Section 8 of 
the General Clauses Act, 1897, which 
was relied on by the learned counsel for 
the petitioners in support of his argument 
that any excise duty levied or. leviable 
under the aoe E Toilet Pre- 

tions cise Duties) Act, 1o55 
Fhould be equated or deemed to be ae 
excise duty Jevied or leviable under the. 
Madras Prohibition Act, 1937, reads as 
follows : os A 


“ Where this Act, or any Central Act 
or Regulation made after ‘the com- 

- -mencement of this Act, repeals and re- 
enacts, with or without. modification, 
any provision of a former enactment, or 

- in any instrument-to the provision so 

` repealed-shall, unless a different inten- 
tion appears, be construed as references 
to the provision so re-enacted.” 


17. The scope of this section came up 
for ‘consideration before the Supreme 


Bt 
Court in State of Punjab. Y- Sukk Deo Sarup 
Gupta1.. It -was:-held that the words 
“former enactment ’’ in section 8 refers 
to botha Central Act ora provision there- 
under, as also a State Actor a provision 
contained therein. It follows, therefore, 
that to the repeal of section 18-A in so far 
as it imposed the duty on Medicinal and 
Toilet Preparations and the re-enactment 
of that levy in the Medicinal and. Toilet 
Preparations (Excise Duties) Act, 1955s 
the provision of section 8. is. applicable. 
But, the difficulty is in understanding thie 
enactment which is referred to in the 
words “references in ‘any other enact- 
mentorin any instrument to ‘the „provi- 
sions so repealed ” in that section. “There 
could be no doubt that this reference -is 
to the ériactment which came to be made 
between the “former enactinent ”; which 
was repealed and the. Repealing arid 
Re-enacting Central Act. The decision of 
the Supreme Court referred to above 
also related to such a case. But, in ‘the 
instant case, section 18-A.in the Madras 
Prohibition Act, 1937, was repealed, by. 
the Medicinal and Toilet Preparations 
(Excise Duties) Act, 1955, but the Tamil 
Nadu General Sales Tax Act, , 1959, 
which referred to the duty levied or-levi- 
able under the Madras Prohibition Act, 
1937, came into force subsequent to. the 
repeal of section 18-A. 


18. The point for consideration. i is. Whe- 
ther the reference to the Madras Prohi- 
bition Act, 1937, in the Sales Tax_Act can 
be construed as a reference. to the’ Prohi- 
bition Act as it was in force prior ta the 
repeal of section 18-A. 5i ae 
1g. Thiru V. K. T. ‘Chari, anes coün- 
sel for the petitioners, while accepting 
that normally: ‘ “reference in any’ other 
enactments” referred to in section 8, 
would comprehend. within it an enact- 
ment which came. between the enactment 
repealed and the. Central Act . which 
repealed and re-enacted, contended, that 
there is an exception to “this normal rule 
ofinterpretation. According to the learn- 
ed counsel for:the, petitioners, if the repeal 
is not of the whole Act, and was only of 
of provision, then “any reference to the 





“t. (1970) 26 ‘S.T.C. 303: 
449. 


(1971) 1 S.R. 
z (1971) 1 S.C.J. 543 : ALR. 1970 5.0, 1641. 
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former. enactment” in any subsequent 
enactment, whether such, subsequent 
enactmentiwas made prior | to or after the 
repealing and re-enacting Act, should be 
construed as a yeleienba I „to the provisions 
so re-enacted. - a. 
- We are unable’ to agree with this 
nenlon of the learned counsel. > When 
the Tamil Nadu General Sales Tax Act, 
1959, referred to the Madras Prohibition 
Act, 1937, in the ITI Schedule, it can only 
beva reference to-the Act as it was in 
force on the date when the Sales Tax Act 
came into force. There is no possibility, 
of reading the provision as referring to 
the Madras Prohibition- Act as in- force’ 
in.any other date. Thuis, in item 3 of the 
III Schedule,reference to the Prohibition 
Act, could not be interpreted as the 
Madras Prohibition Act, 1937, as was in 
force prior to the Medicinal and Toilet 
Préparations (Excisé’ Duties) Act, 1955. 
When ‘an Act is repealed and re-enacted, 
nobody ‘will réfer to the repealed Act in 
any subséquent enactment. Nor, is it 
possible to read the provisions of the 
Medicinal “and Toilet Preparations 
(Excise Duties) Act into the Madras 
Prohibition Act. S: 


2x. We have, Mero, no doubt that 
the reference to the Madras Prohibition 
Act in Item 3 of the HI Schedule, i is to 
the Madras” Prohibition ‘Act, as in forcé 
on the date when the Sales Tax: Act 
came into forge and‘not on any date 
earliér.. On the date when ‘the ‘Sales 
Tax -Act came into force, the excise duty 
leviable under-section 18-A had already 
been repealed arid; ‘therefore, if the 
Legislature wanted to exempt any goods 
that are subject to excise levy under 
the ‘Medicinal and“ Toilet’? Prepara- 
tions (Excise Duties): ‘Act, 1955, the 
Legislature’ should: have made .a 
specific reference in item 3. In fact, in 
1972; by a notification the Government 
have exempted those goods, which have 
been subjected to excise duty under the 
Medicinal and Toilet Preparations (Excise 
Duties) Act, 1955,.frorn. the levy of sales 
tax. But, that notification is not appli- 
cable to the assessment years in question. i 


22. Weare, therefore, of opinion that the 
Medicinal and Toilet Preparations manu- 
factured by the assessee were not entitled 


-D 


‘|to the exemption under section 8 of the 
Sales Tax Act. 7 “+ wo 


23. Since we have come to the conclu- 
sion that the goods are not at all exempt 
from levy of sales, tax, the further ques- 
tion whether there was any error. or 
mistake of law on the face of the record, 
which.could only be on the basis that the 
goods, are exempt, does not arise. ` f 


24. For the foregoing reasons, we dis- 
miss these cases with costs.’ Counsel fee 
‘Rs, 150 in each. ae i 


SJ. 


Petitions. dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G.F.R. Paul, Fr 
Chinnaperumial Naicker... Appellant* 
a. be. ee < 

Mariyayee Ammal '.. Respondent. 


Hindu Marriage Act (XXV of 1955), section 
23 (d)— Restitution of conjugal rights— 
Petition by wife—Inordinate delay— Proper 
approach in assessing effect. 


Where: there is delay in applying for 
restitution of conjugal rights by a wife, the 
Court must be satisfied that the delay had 
been substantially explained or was other- 
wise justified. ‘While dealing with the 
question of delay, one should not be 
oblivious of the background and tradi- 
tions of Hindu society and the instinct of 
reluctance amongst women to-come to 
_ the Court and seek redress of their grievan- 
ces against the husband. [Para. 11.] 


No general rule can be laid down as 10 
in what circumstances delay should lead 
to the non-suiting of an application under 
the Hindu Marriage Act. If the delay is 
intentional and amovnts to acquiescence 
assistance should be refused straightway. 
If it is delay of optimism, namely, that 
the aggrieved, party still hopes very often 
on a slender basis that things can be 
patched upand therefore avoids pushing 
matters to an ‘issue, the delay should not 
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CHINNAPERUMAL NAICKER U:.*MARIYAYEE AMMAL 


: Tation, 


85 


lead to the non-suiting of the. party who 
after prolonged optimism is disillusioned 


.and goes to’.seek the assistance: of the 


Court. - [Para. 12.] 


lt may bedelay.of apathy, especial- 
ly on the part of women, who generally 
speaking, are more-helpleéss, thamthe men 
in the corresponding class, and in such 
cases the party justlets things drift without 


really. grasping the legal consequences 


and after some years suddenly realises 


‘the extremely precarious postition to 


which-it has brought itsélf and then stirs 
about so as to do something. Then there 
is the delay caused by the party experien- 


` cing difficulty in gathering sufficient funds 


for the expenses Of initiating and con- 
tinuing the proceedings. 


Therefore the Court should be guided 
to some extent by what one might call for 
want of a better term, the humanitarian 
principle.: The Court . should also 
remember that delay, even when it raises 
the presumption of acquiescence, is open 
to explanation and the explanation what- 
ever its worth should be given due conside- 
[Paras. 13, 14, 15.] 


‘The modern trend is to exercise a liberal 
‘discretion in cases where relief wouldhave 
been refused on the ground of unnecessary 
delay. All these would show that 
opportunity should be given to the party 
to explain the delay and the Court should 
consider the explanation and then decide 
whether the petitioner should be non-suit- 


“ed ofaccount of-the delay.Consequently 
_ where the party has had no opportunity 
“to explain the delay as in the instant'case, 


where the contention that by reason of the 


‘delay in filing the petition for restitution 


for conjugal rights, the respondent should 


‘have’ been refused the relief under section 


23 (d) of the Hindu Marriage Act, had 
not been raised in the lewer Court, the 
respondent cannot be non-suited. 

[Para. 16.] 


Gases referred to:— as 


P.S. Rama Raov. P.R. Krishnamani Ammal, 
(1973) 1 M.L.J. 203: 86 L.W.215: A.LR. 
1973 Mad. 279; A.E. Thirumal Naidu v. 
Rajammal, (1967) 2 M.L.J. 484: LLR. 
(1968) 3 Mad. 275: (1967) 80 L.W.412: 


CAIR. 1968: Mad. 201. 


Appeal against the Appellate Order of 
the Court of the District Judge, Tiruchira. 
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palli, dated 16th. January, 1974, and made 
in C.M.A.No.157 of 1971 (O.P.No.145 of 
1969, on the file of the Subordinate Judge, 
Tiruchirapalli). 


K. Raman, for Appellant. 
E. Padmanabhan, for Respondent. 
The Covrt delivered the 


Jupoment :—This Second Appeal is by 
a husband against whom.his wife, the 
respondent had obtained a decree for 
restitution of conjugal rights on a petition 
filed by the respondent under section 9 
of the Hindu Marriage Act, before the 
learned Subordiante Judge of Tiruchira- 
palli. 


following 


2. The appellant married the respondent 
in 1954 according to Hindu rites and they 
were living together as husband and wife 
till 1963. Now, according to the respon- 
dentin the year 1963, there was a big fire 
accident in Uppiliar Street, Dasanallur, 
Tiruchirapalli and the hut in which she 
was living with the appellant was also 
burntdown with the result that they had 
no place to live in and hence her husband, 
the appellant, asked her to go and live 
with her parents and promised to take 
her back after reconstructing the house 
and hence she, the respondent went to 
her parents’ house and was living there. 
But the appellant did not make good his 
promise to take her back even though he 
put up a thatched house and began to 
live there and the appellant has been 
keeping a. concubine by name 
Angammal in that house and at her 
instigation and on account of her influence 
he refused to take her back (the respon- 
dent) in spite of mediation by certain 
persons and in February, 1963, the appel- 
lant repaid to her a sum of Rs.200 which 
she had borrowed from third parties and 
lent to the appellant for reconstructing 
the house and the appellant made her 
affix her thumb impression on a blank 
paper representing thatit was required 
as a voucher to evidence the repayment 
of that money and after obtaining her 
thumb impression, the appellant deserted 
her competely and she issued a notice 
to him on 17th October, 1969 to which 
the appellant sent a reply containing 
false allegations and stating that the 
marriage between them had been dissolved 
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before a panchayat in  accordanc® 
with the custom of their caste, 


3. The appellant’s case is that there is 
no marriage subsisting between him and 
the respondent for in accordance with 
the custom in the community a caste- 
panchayat was convened at which the 
marriage between him and the respondent 
was dissolved on 24th March, 1963 and 


. to- evidence such-a. dissolution of the 


marriage two documents were prepared 
and signed by both the parties and each 
was given one of those documents and 
jewels belonging to the respondent were 
returned to her as also the amount of 
Rs.200/- which she had borrowed from a 
third party and given to the appellant 
and after the divorce. the respondent has 
not been living with the appellent but 
has been living with strangers. 


4. Both the Courts below have found 
that such a custom in the community 
under which the marriage could be so 
dissolved had not been established. The 
learned Subordiante Judge found that 
there was a panchayat in the presence of 
the appellant’s witnesses at which both 
the parties agreed to have a divorce and 
in pursvance thereof Exhibit B-1 has been 
brought into ‘existence. The learned 
District Judge, however, did not make 
any decisive pronouncement with regard 
to Exhibit B-1, but observed that “even 
accepting that Exhibit B-1 was signed 
by both the parties knowing the contents 
fully well, in view of the finding that there 
is no custom of effecting such a divorce 
in the community, the conduct of the 
appellant constituted sufficient reason 
for the wife remaining away from her 
husband.” In regard to the question 
as to whether the appellant had with- 
drawn himself from the society of the 
respondent for no justifiable or proper 
reasons the learned Subordinate Judge 
has observed that “admittedly the 
parties have not been living together 
and the respondent has been living in 
her father’s house while the appellant 
is living in the same street with one 
Angammal who is said to be his aunt ; 
and further the appellant had executed 
ia settlement deed in favovr of that 
Angammal dated Ist January, 1960 in 
respect ofa house property wherein he has 


5. 


described: Angammal as his concubine 
and the appellant in the reply notice 
dated 31st January, 1966: which he sent 
through his. advocate (Exhibit, A-2) 
had stated that he the appellant had 
been arranging to marry again and in 
those circumstances, he, the learned 
Subordinate Judge considered - that the 
respondent’s case that the appellant had 
deserted her and had'denied her con- 
jugal rights was well-founded and the res- 
pondent was therefore entitled to the 
relief claimed and was entitled to resti- 
tution of conjugal rights. 


5. Tne learned District Judge found 
that the appellant had made reckless 
allegations against his wife in the notice 
Exhibit A-5 to the effect that she was 
living in illicit intimacy with known 
and unknown. persons and was living with 
one Ramaswami but had not substan- 
tiated ‘those allegations and it was. also 
brought out in evidence that the appel- 
lant was living with one Angammal on 
whom he settled his property as per Ex- 
hibit A-1 and hence the respondent had 
justifiable reasons for living away from 
her husband. He has also referred to 
the willingness expressed by the 
appellant in Court to live. with his wife, 
AJl these, according to him,- constitute 
sufficient reasons for the wife to live away 
from her husband and he therefore held 
that the respondent was entitled to a 
decree for restitution of conjugal rights, 


$6. The finding of both the Courts below 
is that as a.custom of the community, 
whereby such a divorce as has been 
pleaded in this case and is said to be evi- 
‘denced by Exhibit B-l, has not been 
established and that Exhibit B-1 can- 
not have the effect of severing the 
marital ties between the appellant the 
respondent that finding cannot be 
challenged in this second appeal. . 


7, Proceeding on the assumption that 
there was no divorce between the ap- 
pellant and the respondent, the question 
is whether . the respondent is entitled 
to.a decree for restitution of conjugal 
rights. The learned ` counsel for the 
appellant has, first of all, contended that 
the execution of Exhibit B-I by the res- 
pondent would amount to her withdraw- 
ing herself from’ the society of the ap- 
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pellant ‘and'as such she would be disen- 
titled to.ask for a decree for restitution 
of conjugal rights; and secondly there had 
n aninordinate’ delay in filing the 
application under section 9 of the Hindu 
triage Act for a decree for restitu- 
tion of conjugal rights and on that ground 
alone thé respondent’s petition’ should 
have béen dismissed. i rEg 
8. No doubt Exhibit B-1 shows that a 
document was executed which has been 
signed by-both the parties as well as 
by the. ‘respondent’s father by which 
the parties have agreed to put anend to 
the marital relationship between them, 
Thè question is, whether in view of the 
fact that the respondent had signed this 
document, she should be construed as 


- having by the execution of the document 


and thereafter living away from the ap- 
pellant, withdrawn herself from the 
society of her husband. It may be noted 
that the respondent contended that her 
thumb impression was obtained on a 
blank-paper by her husband, the ap- 
pellant, on the representation that it 
was to be a receipt for the repayment of 
the amount of Rs. 200 which the res- 
pondent had borrowed from a third 
party and advanced to the appellant to 
enable him to build a house. That 
story of the respondent has been dis- 
believed by the learned Subordinate 
Judge. Therefore we have to take it 
that under this document both the parties 
mutually agreed to live separately from 
each other, What would then be 
the effect of such an agreement between 
the parties is the question. This docu- 
ment was executed by both the parties 
and in my view the mere fact that the 
respondent joined in the execution of 
this document would not amount to an 
act of desertion by her of the appellant. 
The question whether the respondent 
was living away from her husband for 
just and lawful reasons has also been 
considered by both the Courts below 
and they have answered the question m 
the affirmative. There is the fact that 
it was at the instance of the appellant 
that a panchayat was convened and 
Exbibit B-I.was executed and after that 
the appellant had expressed his desire 
to marry another wife ‘and given a notice 
Exhibit A-2 to the respondent. Further 
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the appellant had. in Exhibit ‘A-5 
made reckless allegations against the 
respondent imputing unchastity to her. 
Even after the filing of the pctition filed 
by the, respondent, the appellant has 
stated in his evidence that he sent,word 
through a third party expressing his 
willingness ta take her back. But he 
actually never took her back. Even 
when this appeal was pending before me, 
an attempt was made to get the 
appellant before this Court for the 
purpose of effecting a: reconciliation 
between the spouses but the appellant 
would not attend the Caurt and his cawn- 
sel represented that the appellant was not 
willing to take back the respondent. 
Therefore undoubtedly it is the appel- 
lant who had deserted the respondent 
who has just and lawful grounds to live 
away from her husband as I have already 
stated abave. 


9. The learned counsel for the appellant 
contended that the inordinate delay in 
the filing of the petition for restitution of 
conjugal rights would disentitle the res- 
pondent from getting the relief which 
she had asked for. The learned counsel 
for the appellant has cited the decision 
in P. $. Rama Ras v. P. R. Krishnamani 
Ammal', in which it has been held that 
the inordinate delay in filing an appli- 
cation for restitution of conjugal rights 
would disentitle the husband fram getting 
the relief of restitution of conjugal rights. 
But then it is from the circumstances 
of each case that the question of delay 
has tabe decided. Now in this case, 
before, the learned Subordinate Judge this 
contention was not at all raised and no 
complaint was made by the ‘appellant 
in regard ta the delay in filing the appli- 
cation for restitution’ of conjugal rights. 
Before the lower appellate Court alsa 
this aspect had not been pressed, even 
though the learned counsel for the 
appellant contends that he did raise that 
point. 


10. The question whether there was such 
delay as would disentitle the respon- 
dent from getting the relief asked for by 
her is nat a mere question of law ; it is 
a mixed question of fact and law and it 
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.to the Court had been 
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would not be fair now for this Court 
ta allav the appellant to raise that ground: 
as a ground for refusing the relief asked. 
for by the respandent when he-had not 
before the learned Subordinate Judge 
complained of the imordinate delay. 
Section 23 (d) of the Hindu Marriage 
„Act is to the effect that if the Court is 
satisfied that there has not been any un- 
necessary or improper delay in. institu- 
ting the proceeding and there has not 
been any af the other grounds men- 
tioned in that section, it shall grant such 
relief accordingly. Therefore before 
granting the relief asked for the Court 
must be satisfied that narie of the grounds 
mentioned in that section which would. 
disentitle a petitioner from getting 
the relief‘ which she was asked for exist. 
It is admitted that from the year 1963 
the appellant and the respondent have 
the rës- 
pondent has been living with her parents. 
the appellant has been living separately 
with one Angammal. ; 


11. It is incumbent upon the Court tof 
be satisfied that the delay before coming 
substantially}. 
explained or was otherwise justified. But] 
while dealing with the question of delay, 
one should not be oblivious af the back-, 
ground and traditions of Hindu society) 
and the instinct of reluctance amongst? 
the women ta come to the Court and seek], 
redress. of their grievance against the}: 
husband. Raghavachariar in his Hindu} 
Law (5th. Edition at page 1937) has re- 
marked that the words “unnecessary and 
improper” having regard to the culture 
of the orient and the general apathy that 
is inherent in that culture in the matter 
of resorting to Court for the remedy of 
the matrimonial grievance, have to be 
liberally construed and the delay ought 
nat to be taken serious notice of by the: 
Court. 


12. No general rule can be laid down, 
as to in what circumstances delay should 
lead to the non-suiting of an application]. 
under the Hindu Marriage Act, for} 
the very simple reason that the delay} 
may: be the result of different cawses in; 
different cases, for example there is the 
delay which is intentional and which 







amounts to acquiescence in. which case 
assistance shauld be refused straightway. 


g’ 
1 
'|Theń there may bë whatmight be ‘called ` 
the delay of optimism, namely, the ` aggri- 
eved party: still-hapes very eften: on` a 
slender basis that things can-be patchéd © 
up and therefore avoids pushing matters 
qta an issue ; and wheré the indications 
are such the delay should nat lead to the 

unsuiting -of the party who ‘after prolon- 
ged optimism is disllusioned and goes 
to seek the assistance of the Court. 











13... Then there isthe delay of apathy 
especially on the part af the women, wha 
generally speaking, are -more helpless, 
then the menin the corresponding class 
-jand im such cases the party: just ‘ lets 
things drift. without really grasping. the 
legal consequences and: after some years 
suddenly realises the extremely precariaus 
Position to which it has brought itself atid 
then stirs about sa as to do something. 


x4. Then there is the delay caused. -by 
the party experiencing difficulty in ga- 
thering sufficient funds for the expenses 
of initiating and ene -the 
proceedings. 


15. Therefore, the Court should fee gui- 
ded ta same extent by what one might call 
for went of a better term, the ‘humani- 
tarian principle. The: Court should 
also remember that delay, even when it 
raises the -presumption of ' acquiescence, 
is liable to explanation and the expla- 
nation whatever its worth should be 
given due consideration: i 


16. The modern trend is to exercise 
a liberal discretion in cases where relief 
would have been refused on the ground 
of unnecessary delay. ‘All these would 
show that an opportunity shauld be given 
|to the party tò explain the delay and the 
Court should. consider the explanation 
and then decide whether the petitioner 
should be unsuited on account of the delay. 
Consequently where the party has had 
no swch opportunity ta explain the delay 
as in this case, where the cantention that 
by reason of the delay in filing the peti- 
tion for restitution of conjugal rights, the 
‘respondents should have been. refused 
the relief under section 23 (d) . of the 
Hindu Marriage Act, had nat, been 
jraised before the learned Subordinate 
JJudge, the respondent cannot be unsui- 
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17: With regard to the question as to 
-what is ‘the effect-of the’ document Ex- 
hibit B-1 under, which both» parties. 
agreed: to live separately from each other, 
there is one decision which. though ‘nat 
exactly ‘cavering~ the point makes some 
-observations which would indicate that 
such än agreement would be no bar to 
the’ wife’s suit for restitution of conjugal 
‘tights: That decision is the one in A, E. 
Thirumal Naidu v: Rajammal *. La 


18. The net result. is I find that there 
are- no graunds.to interfere with the 
„orders af. the Courts belaw ‘and this 
Secand Appeal is dismissed. No casts, 


“19. 
R. Ss." A inai dismissed. 


IN THE HIGH COURT OF or 
CATURE AT ‘MADRAS. 


PRESENT :—T. Ramaprasada ‘Rao; “Te 


No leave. 





Smt. Chandravalli Bai Purshotham. 
. dass, PN ale Petitioner” 
v. : l 
Poonamchand Mittalal - 
Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIL of 1960), section14 (1) (b)— 


Butlding let cut to several tenants—Demolition 
and reconstruction—Petition for „eviction 
against one  tenanti—Whether eviction 


could be ordered —Bona fide—Requirement. 


There is in-built in section 14 ({) (6) of the 
Madras Buildings (Lease and Rent Con- 
trol) Act a’ safeguard under which the 
tenant: could take shelter sa as to thwart 
any pretences on the part of the landlord 
in the matter of the demolition of the 
‘building for purposes of reconstruction. 

‘The levér is that the tenant can seek for 
Testitution, if the landlord wha has to 
‘peremptorily give an undertaking as pro- 
vided for in section 14 (2) fails to demolish 
the same within the prescribed time. 

Whatever reason might prompt an indivi- 





4. (1967) 2 MLJ. 484: 
‘Mad. 275: 
Mad. 201. 


*GR2. No. 3827 of 1974. 26th August, 1975. 


(1968) ILR. 3 
(1967) 80 L.W. 412: A.LR. 1968 
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dual to destroy his own property that can- 
not be the subject-matier of investiga- 
tion by'a Court of law. It is in this 
sense that the halo of bona fides which play 
a very prominent part in so far as petitions 
under the other sections of the Act are 
concerned, sinks, ta. mare or less an insigni- 
ficant level. In view af the fact that the 
landlord. comes forward openly and pub- 
licly ta demolish and destray his property, 
that would not be.a case which is auta- 
matically illustrative of the mala fides of the 
landlord. In such circumstances, there 
cannot be any acid test ta measure the 
bona fides of the landlord in the matter of 
such eviction. ' [Para. 3.] 


A part of a ‘building’ is also a ‘building’ 
within the meaning of the Act and. the 
landlord can under section 14 (1) (b) 
file an application seeking for eviction 
ofthe tenant in occupation of that ‘bvild- 


ing’ for purposes of demolition and recon- ` 


struction. [Para. 3.] 


Case referred to :— _ = 
ee v. Narasimha Rao, (1969) 1 M.L.J. 
5 


Petition under section 25 of the Tamil 
Nadu Buildings (Lease and Rent 
Control). Act, 1960 as amended by 
Act XXIIT of 1973 praying the High 
Caurt to revise the Order of the Court af 
Small Causes (2nd Judge—Appellate 
Authority) Madras dated 19th November, 
1974 and made in H.R.A. No. 47 of 1974 
(H.R.C. No. 45 of 1971) Court of Small 
‘Causes, VI Judge, Madras. 


V. R. Nagarajan, for Petitioner. 
Himmatlal Mardia, for Respondent. 
The Court delivered the fallawing 


J UDGMENT.—The Rent Contraller Appel- 
ate Authority certainly has exceeded 
its limit in the exercise af its jurisdiction 
and has chosen to by pass the wellaccepted 
principle laid down bya Division Bench 
of this Court and which itself has stood 
the test af time for a considerable time. 
The petitioner landlady wanted the 
respondent tò vacate the portion of the 
building in 202, N.S.C. Bose: Road, 
Madras for the avowed purposes of demo- 
lition and reconstruction of the same. The 
petition was filed under section 14 (1) (b) 
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` ofthe. Tamil Nadu. Buildings (Lease and 


Rent Control) Act, 1960 herein after refer- 
red to asthe Act. The Rent Controller 
rightly ordered eviction. On appeal the 
appellate authority by a- cavalier reason- 


ing but without applying the well—esta- 
. blished law of the State;as laid down: by 


the - Division Bench of this Court has 
reversed the same and allowed the appeal 
and remitted the matter back to the 
Rent Controller for a disposal of the 
same in the light of the observations made 


‘by .him. _ According to the appellate 


authority if there are other tenants occu- 
pying any other portion of.the same 
building and no eviction application has 
been ` filed against any one or more of 


-them, the present application for eviction 


directed against the respondent .alone 
cannot'be considered to be bona fide. 
It was in those circumstances the order 
of remit was made. On a reading of the 
appellate order, I find that ‘the learned 
Judge is not emphatic that the petitioner 
is not going to demolish the premises in 
occupation of the respandent for 
purposes of reconstruction. But what 


. weighed in the mind of the appellate au- 


thority was that since the building was 


_ let out to different tenants and such tena- 
ants were occupying independent -and ‘ 


separate portions thereof, in the absence of 
a request to demolish the entire building 


_(asa whole) and without the‘concurrent 


applications for eviction filed against 
such other occupants of the other portions 
of the building, section. 14 (1) (6) would 


‘be inapplicable as according to him the . 
: petition savours of mala fides. 


2: _ It does not appear from the judgment 
the _ appellate authority was 
apprised of the position as is clear from 
the ratio in the Division Bench Judgment 
If it was 
brought to his notice it is very unfortunate 
that the appellate authority did not 
followit. The only reasonable presump- 
tion that I could draw is that he was not 
able to understand that decision and 
hence he did not follow it. But if he did 
understand the ratio, decidendi therein 
then the order of remit made by him 
and the observations on which the order 
of remit is based are absolutely without 
ee et 
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jurisdiction and is quité contrary to the 
well laid principle in the above. decision. 


3. The learned Judges constituting the 
Division Bench made it clear that there is 
in-built in the section 14 (1) (4) of the Act 
a safeguard under which the tenant could 
take shelter so as to thwart any pretences 
on the part of the landlord in the matter 
of the demolition of the building for 
purposes of ‘reconstruction. The lever 
that is provided in the section is so obvious, 
for, the tenant can seek for restitution if 
the landlord who has to peremptorily give 
an undertaking as provided for in section 
14 (2) fails to demolish the same within the 
prescribed time. The landlord should 
make it appear that his intention, ever 
since he entered his petition for eviction 
at the threshold of the Rent Controller’s 
Court till the date when he physically 
and practically began to demolish his 
own property, was that the building has 
to be demolished for purposes of recons- 
truction. Whatever reason might prompt 
an individual to destroy his own pro- 
perty that cannot be the subject-matter 

£ investigation by a Court oflaw. It is 
in this sense the halo of bona fides which 
plays a very prominent part in so far as 
petitions under the other sections of the 
Act are concerned, sinks, in my opinion, 
to more or less to an insignificant level. 
In view of the fact that the landlord 
comes forward openly and publicly to 
demolish and destroy his property, that 
would not be a case which is automati- 
cally illustrative of the mala fides of the 
landlord. In such circumstances, there 
cannot be any acid test to measure the 
bona fides of the landlord in the matter 
of such eviction. It is this which was 
made clear in the Division Bench Judg- 
ment. Inspite of it the appellate autho- 
rity thought that since the respondent was 
occupying only a part of the building and 
as the landlord has sought for eviction of 
the respondent only from that part of the 
building, it would be necessary to investi- 
gate further whether the landlord is 
inclined to demolish the other portions 
of the building which is not the subject- 
matter of the enquiry atall. Apparently, 
the learned Judge did not bear in mind 
the definition of a building in the Act as 
` given outin section 2 (2) of the Act which 
says ‘building’ means any . building or 


~and reconstruction. 


hut or part of a building or hut, let or to 
be let separately for residential or non. 
residential . purposes and includes ....” 
The statute therefore recognises a part 
of a building as a building. If this unit 
which has been given out as a measure 
in the statute itself is borne in mind then 
the question whether the landlord is incli- 
ned to demolish the other partions of the 
building and whether he is going to file 
eviction petitions against the other ten- 


‘ants in the building is outside thepurview 


of enquiry. In so far as the respondent 
is concerned, he is occupying a ‘building’ 
within the meaning of the Act and peti- 
tioners as landlord can under section 14 
(1) (8) file an application seeking for 
eviction of the tenant in occupation of 
that ‘building’ fer purposes of demolition 
This isso because a 
part of a building is also a building. 
The learned appellate Judge therefore did 
not bear in mind the fundamentals which 
govern the position in such circumstances, 
and he has erred in exercising his power 
of remit on the basis of the observations 
already referred to. The order of the 
appellate avthority is therefore set aside 
and the revision petition is allowed. The 
counsel for the respondent requests time 
to vacate. Obviously his client is serious 
to vacate the premises. Taking this 
aspect into consideration the respondent 
is granted four month’s time to vacate. 
No costs. 


R.S. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
PrEsENT:— S. Maharajan, F. 
Ariamuthu and others .. 
v. 

Latchoumanapoulle Respondent. 


(A) Hindu Law of French Indian Territory— 
Gift to son for life with gift over to donee’s 
unborn sons—Son proving ungrateful to the 
donor— Revocation of gift in favour of son— 
Donor executing will—Effect. 


(B) Gode Civil, Articles 896 and 906. 


Under Article 906 of the Gode Civil of 
France in order to be capable of receiving 


Petition allowed. 


Appellants®™ 


*S, A. (Civil) No. 279 of 1969. 
: Š 10h December, 1974. 


92 THE MADRAS LAW. JOURNAL REPORTS 


a donation inter vivos it is necessary that 
the donee should have been at least con- 
ceived at the time of the donation... ‘But 
there is an important exception to the rule 
embodied ‘in Article 906. The rule is satis- 
fied once there is a person in existence 
capable of taking directly the‘grant or the 
legacy and there is no need for the bene- 
ficiary who is: to take through him to-be 
in existence. Under Article 1043 of the 
Code Civil it is lawful for every one-to 
give or bequeath property to any one or 
more of the grantor’s children, subject 
to the obligation to‘ transfer the same to 
all the children, born or to.be born; of 
the. grantee or grantees equally. [Para. 7.] 


Decisions of French Courts are to the 
effect that where a deed of gift in favour 
of the greve has been revoked for ingrati- 
tude, succession in- favour of the appele 
would open immediately on revocation. 
Revocation would revest the property in 
the donor, who would keep it under an 
obligation to hand over the property to the 
appele in case he survives the greve. 


[Para. 8.] 


Cases referred to:— _. 


Raman Nadar v. S. Rasalamma, (1970) 2 
S.C.R. 471: (1970) 2 S.C.J. 738: A.IR. 
1970 S.C. 1759; Tagores case, (1872) 
I.A. (Supp.) 47 (P.C.). > 


Appeal against the decree dated 25th 
July, 1968 of the Superior Court af Appeal, 
Pondicherry in Appeal No. 637 of 1965 
preferred against the Judgment, dated 
28th August, 1964 of the Court of First 
Instance, Karaikkal, in suit regarding the 
Will dated - 30th December, 1960 of 
Arunachalam Pillai in favour of the 
defendants. 


N. Arunochalam, for Appellant. 


A. Balapajanar and V. R. Venkataraman, for 
Respondent. 


The Court delivered the following 


JupGMent.—This special appeal, which 
is really in the nature of a second appeal, 
raises certain questions of Jaw. One 
Arunachalam Pillai, who was the original 
owner of the suit property (situate in 
Karaikkal), had four sons (1) Thirumeni 
(Fourth defendant and father of defen- 
dants 1 to 3), (2) Subramanya (father of 
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‘the. plaintiff), (3) Amirthalingam: (fifth 
defendant) and (4). Shanmugam (sixth 
defendant) and two daughters (1) Meena- 
kshi and (2) Punithavalli (ninth defen- 
dants) whose daughter is’ Damayanthi, 
the -eighth defendant. On'18th May, 
1936 Arunachala gave away his-second 
son Subramanya in adoption: to one 
LaksHmana Pillai of Devakkottai:) About 
thrée weeks before the date of the adoption 
-Arunachala,-the natural father, executed a. 
gift under a notarial- deed dated 27th 
April, 1936. Under this deed, Subra- 
manya the donee was to enjoy the usufruct 
of the suit property for his life and the 
“nue -propriete (which approximates to'a. 
vested -remainder in Indian law) was to 
go to the sons to be born to Subramanya, 
and in case Subramanya’ failed to beget 
‘any son, it-was to go to a son to be adopt- 
ed by himtfrom among the sons of his. 
natural brothers. Under French Jaw, 
the mechanism involved in the donation 
would be regarded as substitution” fidei. 
commissarie. Subramanya, who got the 
usufruct, is regarded by French law asa 
greve,- whereas the person to whom the 
“ne propriete? (naked ownership)’ was 
given would be regarded as an “appele”. 
This deed of gift was followed, as I said, 
by an adoption of the donee into a Deva- 
kkotiai family on 18th May, 1936. It 
appears that after the adoption bad blood 
developed between Arunachala and, 
Subramanya and the latter inflicted 
violence upon the former. Under Article 
926 -of the Code, Civil it is open to a 


donor to revoke a deed even after it has 


come into effect, in case the donee proves 
ungrateful to the donor. But this revo- 
cation could be effected not by a unilateral 
document, but only by resort to a Court. 
of law, which after satisfying itself about 
the ingratitude of the donee, would decree 
revocation of the deed of gift. - Aruna- 
chala resorted to this provision of law 
and filed an action in the] Court of First 
Instance, Karaikkal against his son Sub- 
ftamanya and prayed for cancellation of 
the donation dated 27th April, 1936 on 
the ground of ingratitude on the part of 
the donee. Subramanya, for reasons 


best known to himself, remained ex parte . 


in that ‘action; whereupon the Court 
granted a decree on 5th Avgust, .1939 
revoking the gift in favour of Subramanya. 
It may be,noted that neither at the time of 
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the donation nor on the date on which it 
was revoked had any son of Subramanya 
been conceived or born. The plaintiff, 
who isthe son of Subramanya, was born 
only on 29th October, 1941, It is not 
known whether the bitterness that Aruna- 
chala had towards Subramanya ‘extended 
to Subramanya’s son Lakshmana Pillai. 
I have reason to doubt if’ Arunachala 
ever intended to visit the sons of Subra- 
manya upon his unborn son. This can 
be gathered from the circumstance that 
at a partition, which Arunachala effected 
on 30th November, 1949 by a notarial 
deed between himself and his three sons 
Thirumeni, Amirthalinga and Shanmuga, 
he ‘refrained from ‘subjecting the suit 
property to partition. That might pro- 
bably be because he wanted the “ nue 
propriete ” to be enjoyed by Subramanya’s 
son in accordance with ‘the deed of 
donation dated 27th April, 1936. It 
may also be noted at this juncture that 
what Arunachala sought revocation of was 
not the gift over in favour of Subramanya’s 
prospective sons but only that part of the 
gift which related to the usufruct for life 
in. favour of Subramanya: Arunachala 
ultimately died on 6th February, 1961. 
In his last days, while he was probably on 
his death -bed, he seems to have’ been per- 
suaded to execute a testament dated 30th 
December, ‘1960, whereby he bequeathed 
the suit property .to his‘ natural sons, 
daughters and ’ grand-daughters‘ (defen- 
dants 1 to 9).: - ae a ; 5 

2. On 27th June, 1962, the plaintiff insti- 
tuted a suit in the Gourt of First Instance, 
Karaikkal, praying for a declaration that 
the will dated 30th December, 1960 was 
null and void and for a direction tbat thè 
judgment declaring it null and void be 
transcribed in the margin of the entry 
` registering the factum of the will. ‘The 
claim was resisted by the defendants on 
the ground that by judgment dated 5th 
August, 1939 the whole of the gift deed 
dated 27th April, 1936 stood cancelled in- 
cluding the gift over in favour cf the plain- 
tiffand that theentirety of the property 
reverted to Arunachala who validly 
. bequeathed the same in favour of defen- 
dants 1 to 9. The Court of First Ins- 
tance rejected the contentions of the de- 
fendants and granted a decree in favour of 
the plaintiff; declaring the will dated 30th 
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December, 1960 null and void and declar- 
ing the plaintiff the absolute owner of the 
suit property. Against this judgment, the 
defendants preferred an appeal to the 
Superior Court of Appeal, Pondicherry. 
The first appellate Court concurred with 
the findings of the trial Gourt and dismiss- 
ed the appeal with costs. It is against 
this dismissal that the present special 
appeal has been filed. 


3. It is contended on behalf of the ap- 
pellants that though what was cancelled 
under the judgment dated: 5th August, 
1939 was only the gift of the usufruct in 
favour of Subramanya, still-inasmuch as 
on the date of cancellation the plaintiff 
was still unborn, the entire property re- 
verted to the donor Arunachala and conse- 
quently Arunachala could validly execute 
a testament on 30th December, 1960 þe- 
queathing the properties in favour of the 
defendants. On the other hand, learned 
counsel for the plaintiff contends that whe- 
ther we consider the question from ‘ the 
point of view of French Hindu Law or 
from the point of view of the French Code 
Civil, that cancellation of-the gift of the 
usufruct in favour of Subramanya, did not 
in any manner affect the validity of the 
gift over of the true propriete in favour of 
the unborn:son of Subramanya. The 
main question that arises for considera- 
tion, therefore is whether after the cancel- 
lation of the gift.of the usufruct.in favour 
of Subramanya, the gift of the “ nue 
propriete®* infavour of his unborn: son, 
continued to be in force in the eye of law. 
As I have already stated, what was sought 
by Arunachala to be cancelled-and what 
the Court actually cancelled by its judg- 
ment, dated 5th August, 1939 was, not the 
entirety of the deed of donation dated 
27th April, 1936, but only that part of the 
deed which gifted the usufruct in favour 
of Subramanya for the term of his life. 
The deed was, in fact, in the nature of a 
double-gift and the gift could not be 
cancelled except for ingratitude of the 
donee. So far as the first gift in favour of 
the donee Subramanya was concerned, it 
was open to the donor in French law to 
have it cancelled by proving the donee’s 
ingratitude. “Butse far as the second gift 
in favour of the unborn son of Subramanya 
was concerned, there was no scape in 
French law for Arunachala to revoke it, 
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because he could not allege nor prove 
that a son who was yet to be born was 
guilty of ingratitude towards him. It is 
therefore clear that it was not and could 


not be the intention of Arunachala at the. 


time he instituted the suit against Subra- 
manya that the gift of the vested remain- 
der in favour of his unborn son could also 
be revoked. What, then, is the legal posi- 
tion if the gift of the usufruct alone was 
legally revoked? After the revocation, 


there remained the gift of the 
naked ownership in favour of an 
unborn son. The question arises. 


whether under Hindu Law, as it 
has been understood in the erstwhile 
French Indian territory, a gift could be 
validly made in favour of an unborn son. 
This very question was put to the ‘Comite 
Gonsultatif de Jurisprudence Indienne.” 
The French Courts, like the Courts set up 
by the East India Company, used, to refer 
difficult questions of Hindu Law to 
experts and a consultative committee was 
constituted in French India which consist- 
ed of members of different communities 
and to which Courts used to refer for 
their opinion upon Hindu Law and usage. 


4. In 1831, the question whether a donor 
governed by Hindu Law could validly 
donate his or her property in favour of an 
individual to be born was referrerl to the 
consultative committee by the Court and 
the opinion of the Committee was: 
‘According to the usage and custom of the 
Hindus, the donor can validly gift his or 
her property in favour of individuals to be 
born, but the. committee is unable to 
point to the book of laws or the Hindu Law 
text concerning this point”. (Vide page 
90 of Leon Sorg’s Avis.) ` 

5. It is therefore clear that under pris- 
tine Hindu Law, as it was in force in the 
French Indian territory, a gift made by a 
Hindu in favour of an unborn son was 
valid. In fact, according to the Supreme 
Court, this was also’ the position is the 
rest of India under Hindu Law. In Raman 
Nadar v. S.. Rasalamma}, the Supreme 
Court observed as follows : 


“ Although there is no authority in 
Hindu Law to justify the doctrine that a 


1. (1970) 2 S.C.R. 471 + (1970) 2 S.C.J: 738 : 
A.LR. 1970 S.C. 1759. ae 





` THE MADRAS LAW. JOURNAL REPORTS `i '. 


‘Hindu cannot make a gift or bequest for’ 


[1976 


the benefit of an unborn person, yet 
that doctrine has been engrafted on 
Hindu Law by. the decision of the Judi- 
cial Committee in Tagore’s case}, 


Their Lordships proceed to say that the 
Judicial Committee misinterpreted the 
Hindu Law text whichneither expresses nor 
implies that the ‘sentient being’ mention- 
ed in the text must be in existence or be 
present at the time and place of the relin- 
quishmentunder a gift. Their Lordships re- 
inforced this view by saying that the para- 
graphs 21 to 24 of Chapter I of Daya- 
bhaga shows that a gift is cempleted by the 
donor’s act alone, the acceptance of the 
donee being not necessary. : Indeed, in 
the very next passage, Dayabhaga speaks 
of gifts to God thereby showing that the 
validity of the gifts does not depend upon 
acceptance. After making these observa- 
tions, however, their Lordships said that 
though the Judicial Committee in the 
Tagore’s Caset, had misinterpreted this 
passage, the law as expounded by the 
Judicial Committee had stood a great 
length of time and on the basis of that de- 
cision rights had been regulated, arrange- 
ments as to property had been made and 
titles to property had passed. Gonse- 
quently the Supreme Court.said: ‘ We 
are hence of the opinion that this is a pro- 
per case in which the maxim ‘communis 
error facit jus’ may be applied.’ In other 
words, according to the Supreme Court; 
the Hindu Law unamended by legislation 
permitted gifts in favour of unborn per- 
sons, and but for the Privy Council ruling 
in the Tagore’s caset, they would have 
held that such a gift would in the eye of 
pristine Hindu Law be perfectly valid. 
This opinion of the Supreme Court is in 
striking confermity with the opinion given 
by the members of comite consultatif at 
Pondicherry. 


6. Learned counsel for the appellants. 
contended that though the Supreme 
Court held that the Privy Council had 
misinterpreted the Hindu Law, Jit has 
chosen to follow the ruling of the Privy 
Council and that I must, therefore, apply 
the principles laid down in the Tagore’s. 

casel, even to the facts of this oase. I ` 
am entirely unable to agree. At the time 





1,’ (1872) LA. (Supp.) 47 (P.Q): ` 
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of the gift the donor in this case was a 
French Indian citizen gaverned entirely 
by Hindu Law as it was practised in that 
territory, The rulings of the Privy Coun- 
cil or the Surpeme Court of India had no 
binding effect whatsoever upon the citizens 
of French India before the merger. It 
would, therefore, follow that I ought to 
hold that the donation in question in 
favour of the unborn plaintiff is valid 
in the light of Hindu Law, which even 
according to the Supreme Court, (but for 
the misinterpretation of the Privy Council) 
permitted gifts- in favour of unborn 
persons. 

7. Approaching the gift deed even from 
the point of view of the Code Civil, I feel 
compelled to come to the same conclusion, 
It is true under Article 906 of the Code 
Civil, in order to be capable of receiving 
a donation infer vivos it is necessary that 
the donee should have been at least con- 
ceived at the time of the donation. But 
there is an important exception to the 
rule embodied in Article 





duction to French Law”, (Second 
Edition) at page 131, the French Courts 
have accepted the view that the rule of 
Article 906 is satisfied once there is a 
person in existence capable of taking 
directly the grant or the legacy and that 


there is no need for the beneficiary who - 


is to take through him ‘to be in existence. 
In this case, the danese of the usufruct 
was in existence at the time of the gift. 


The donation in favour of the sons of, 


Subramanya would be valid despite the 
fact that his sons were not born at the 
time of the gift deed. In French Law, the 
Roman concept of substitution fidei commis. 
saire is invoked for the purpose of support- 
ing the validity of donations of the kind 
in question before me. A substitution, 
in its widest sense, is disposition by which’ 
a third party is called vpon to take the 
benefit of a gift either in default of the’ 
original beneficiary or after him. Undef 
Article 896 of the Gode Civil substitutions 
are prohibited, and every disposition of 
property whereby the donee or testamen- 
tary heir or the legatee is required to keep 
it intact and to transfer it to a third party 
is void even as respects the gift to donee, 
testamentary heir and the legatee. But, 
to this rule, Article 1048 of the Code 
Civil makes an exception by saying that 


906. JAs,. 
observed in “Amos and Waltens Intro.” 
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it is lawful for every one to give or bequeathe 
property to any one er more of the gran. 
tor’s children, subject to the obligation 
to transfer the same to- all the children, 
born or to be born, of the grantce or 
grantees equally. The donation in this 
case would come under this exception, 
The grantee of the usufruct in this casel, 


- was the grantor’s son, and the grant was 
gr S 


subject to the obligation to transfer the 
property to all the children, born or to be 
born, of the grantee. The question, 
then, arises, what is the legal effect in 
French Law of the cancellation of the 
grant in favour of Subramanya ? 


8.- On the date of the grant, the plain~ 
tiff, who is the son of Subramanya, was. 
unborn. In such a case, according to. 
French jurisprudence ,the property would 
revert to the grantor subject to the obli- 
gation-to hand over the same eventually- 
to the son of Subramanya to be born. As 
per Note 540“Dalloz Repertoire Pratique” 
(Volume 11), under the heading “ Substi- 
tution ”, decisions of French Courts have 
been quoted to the effect that where a 
deed of gift in favour of the greve has bee 
revoked for ingratitude, succession in 
favour of the appele would open immedia-| 
tely on revocation, though according to 
certain other rvlings, revocation would 
revest the property, in the donor, who. 
would keep it under an obligation to hand 
over the property to the appele in case he! 
survives the greve. In this case, the plain-{ 
tiff was born on 29th-October, 1941. At 
that time, Arunachala, the donor was 
still alive. The plaintiff, who has survived. 
his father Subramanya, would become. 
entitled under French Law, either on the 
death of the donor or on the death of the- 
greve , to absolute ownership- in the suit 
property. The will executed by the 
donor on 30th December, 1960, in favour- 
of the defendants 1 to 9 in disregard of his 
duty to hand over the property to the 
plaintiff, as.per the terms of the gift deed 
dated 18th May, 1936 is, therefore, nult ` 
and void. Both the Courts below were 
consequently right in declaring-the plain- 
tiffs absolute title to the suit property. 
The defendants, who have preferred this 
appeal, must, therefore, fail. This appeal 
is consequently dismissed with costs. 
Leave granted. 


R.S. 






——— Appeal dismissed.. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. : 


GJ. 


Present :— K. Veeraswami, and 
S. Natarajan, F. ; 
K. Appa Ras an another ; bi 

si i . Appellants*® 


v. 


P. Balasubramania Gramani and 
-thers .. Respondents. 


Specific Relief Act (1 of 1877), sections 28 
and 27 (b)—Shares in joint family property— 
Agreement to sell—Consideration grossly in- 
adequate—Specific performance of agreement 
—Whether could be granted. awk 


‘Specific performance of an agreement to 
-sell immovable property, is not invariably 
ordered as a matter of.right. The relief 
is discretionary ; but the discretion being 
.a judicial one, it has to be exercised neither 
arbitrarily nor unreasonably, but ac- 
-cording tolawand reason. Specific per- 
formance of an agreement cannot be 
enforced , against. a party. thereto 
_ if the consideration to be received by him 


-ssis so grossly inadequate with reference. 


to the state of things existing at the date 
-of the contract, as to be either by itself 
.or coupled with other circumstances 
evidence of fraud or ef undue advantage 


taken by the plaintiff.” Two matters will- 


‘have to be considered ; one, while con- 
-sideration was obviously inadequate, was 
it grossly inadequate ; and the other, whe- 
-ther the fact by itself or in association 
-with other circumstances would amount 
to undue advantage taken by the party 
-sking for enforcement of the agreement, 
“The first one involves a question of degree. 
‘If the inadequacy of consideration is: so 
much as ta shock the conscience of the 
Court in respect of the fairness of the agree- 
ment, itis acase of gross inadequacy of 
-consideration. When the inadequacy is 
unconscionable or is so patently unjust 


that it savours by itself of fraud or amounts. 


to that when it is taken in conjunction 
~with other circumstances thai exist on the 





* L.P.A. Nos. 22, 23 and 24 of 1968. ` 
; 7th April, 1975. 
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date of the contract, it will help a de- 
fence. - [Para. 3.] 


The concept of Hindu joint family pro- 
perty is that each of the coparceners is en- 
titled to the same right as the other and 
they allhold together the co-parcenary-. 
property and that when a partition is 


- effected all that happens is, not a transfer 


of interest from one to the other, but only 
release of the interest of one co-parcener in 
favour of the other in, specific immovable 
property allotted to the latter as and for 
his share. A sharer on partition does not 
derive title to his share from anyone else 
and therefore it cannot be said that he is 
claiming under somebody for the purpose 
ofapplication of section 27 (b) of the 
Specific Relief Act. [Para. 4.] 


Cases referred to:— 


Fateh Ghand v. Narsingh Das, (1915) 22 
Cal.L.J. 383 : 16 I.C. 988 ; Rangayya Reddy 
v. Subramania Ayyar, (1917) I.L.R. 40 Mad. 
365 : 32 M.L.J.575 : 5 L.W. 797 ; Venka- 
taramayya `v. -Raghavalu, (1925) 21 L.W. 
62: A.LR. 1925 Mad. 492. ; 


Appeals under Clause 15 of the Letters, 
Patent against the decrees.of the Hon- 
ourable Mr. Justice Srinivasan dated 20th 
January, 1967 and passed in S.A.Nos.1612, 
1611 and 1613 of 1962 respectively pre- 
ferred to the High Court against the 
decree dated 7th October, 1961 and pas- 
sed in A.S. No. 169 of 1960 A.S. No. 170 of 
1960 and A.S. No. 171 of 1960 on the file 
of the principal Judge.City Civil Court, 
Madras (O.S. No. 770 of 1958, O.S. No. 
748 of 1958 and O. S. No. 749 of 1958 
respectively on the file of the IIIrd 
Assistant Judge City Civil Court, 
Madras). 


K. Parasaran, for Appellants. 


M. S. Venkatarama lyer, N. Sivamani and 
V. :Narayanaswami, for Respondents. - 


The Judgment of the Court was delivered 
by 

Veeraswami, GF.—These are appeals by 
the legal representatives of the plaintiff 
under the Letters Patent. The plaintiff 
or his legal representatives as the case may 
be, had failed in all the Courts below to 
get spécific performance of the three agree- 
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ments, all executed on 28th October, 
1957 to sell certain shares, which the 
executants of the agreements had in cer- 
tain joint family properties. The three 
rgreements put together had undertaken 
an obligation to convey to the plaintiff 
a total of 3/5 share in those properties. 
At the time the agreements were entered 
into, O. S. No. 150 of 1952, which was a 
suit for partition by two of the coparce- 
ners, was pending, and in fact, a prelimi- 
nary decree had been passed in 1954. 
Defendants 3 to 7 forming one unit, de- 
fendants .8 and 9 forming another unit 
and defendant 10 in that suit for partition, 
who held each 1/5 share, were the execu- 
tants. On 18th April, 1958, the plaintiff 
sought to get himself impleaded asa party 
defendant in the partition suit,but without 
success, - The suit for partition eventually 
ended in a compromise decree dated lst 
May, 1958, the effect of which was that 
whatever share the executants of the 
agreements had agreed to convey had in 
fact been allotted to the plaintiff and de- 
fendants | and 2 in that suit. The trial 
Court found that the agreements were not 
genuine and dismissed the suit. In pas- 
sing, it had also observed that if the agree- 
ments, were genuine, there would be no 
difficulty in holding that the compromise 
decree in the partition suit would be a 
collusive one against the interest of the 
plaintif and that, as such, it would not 
bind -him. The first lower appellate 
Court did not share that view, but held 
that the agreements were genuine. But 
it being of opinion that the consideration 
for the agreements was grossly inadequate 
it declined to grant a decrec for specific 
performance. In second appeal, Sri- 
nivasan, J., concurred with the first ap- 
pellate Court and dismissed it. 


2. Two questions, which arise for our 
decision, are: i 


1 Whether the agreements aforesaid were 
for grossly inadequate consideration, - so 
that specific performance of the agree- 
ments should not be ordered in view of 
section 28 of the Specific Relief Act, 1877; 
and, io . 


2. If that question were answered in 
favour of the appellants, whether they 
could still succeed in the light of the com- 
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promise decree and section 27 (b) of that 
Act. In order to appreciate the first ques- 
tion, ‘he related facts are briefly these. The 
agreements were to convey a total of 3/5 
share in what was called Samadhi Tho- 
ttam and Panantope. The first was of 
an extent of 7 acres 26 cents. Pending the 
partition suit, there was a Receiver ap- 
pointed. The plaintiff had offeredRs.7,250 
for the first property to the Receiver, 
and at a subscquent stage, the very same 
plaintiff enhanced his offer-to Rs, 8,500 
Pananthope, we find, was of an extent of 
about 5 acres, But this item of property 
had been sold away by the Receiver, and 
it does not form the subject-matter of the 
suit. The first appellate Court, with 
whom Srinivasan, J., agreed, held that in 
view of the offer made by the. plaintiff 
himself for one of the properties covered 
by the agreements, each of which was exe- 
cuted for a consideration of only Rs. 800 
for Samadhi Thottam the considera- 
tion was not only inadequate, but gros- 
soly inadequate which attracted the pro- 
visions of. section. 28.of the old Spccific 
Relief Act. . "2 M 

3. Specific performance of an agreement 
to sell immoveable property is not in- 
variably ordered as a matter of right. 
The relief is discretionary ; ` but the dis- 
cretion being a judicial one, it has to be 
exercised neither arbitrarily: nor unrea- 
sonably, but according to law-and reason. 
The Specific Relief Act itself has ` pro- 
vided certain guidelines as to when speci- 
fic performance could be ordered and 
when not. Section 28 is one of ther, 
which provides what parties cannot ` be 
compelled to perform. Spccific perfor- 
mance of an agreement cannot be enforced 
against a party thereto: if the considera- 
tion to be received by him “is so grossly; 
inadequate, with reference ‘to the state of 
things existing at the date of the contract, 
as to be either by itself or coupled with 
other circumstances evidence of fraud or of 
undue advantage taken by the plaintiff”, 
Two matters will have to be considered : 
one while consideration was obviously 
inadequate, was it grossly inadequate ; 
and the other, whether the fact by itself 
or in association with other circumstances 
would amount to undwe advantage takeni 
by the party asking for enforcement} 
of the agreement. The first one involves 
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a question of degree. If the inade- 
quacy of consideration is so much 


as to shock the conscience of the Court 
in respect of the fairness of the agreement, 
it is a case of gross inadequacy of consi- 
deration. It is not any inadequacy of 
consideration that will help a defence in a 
suit for specific performace but when 
the inadequacy is unconscionable or.is 
so patently unjust that it savours by itself 
of fraud or that it amounts to that when 
it is taken in conjunction with other cir- 
cumstances that exist on the date of the 
contract. In the instant case, the plain- 
tiff himself had valued one of the two 
items covered by these agreements at more 
than Rs. 8,000. That being the-case, we 
are of opinion that the sum of Rs. 800 
for 1/5 share was grossly inadequate. 
That was the view of Srinivasan, J., with 
which we' agree.. The learned Judge 
has also painted out the miserable and 
unenviable position in which the execu- 
tants were placed vis a vis the powerful 
plaintiff who took undue advantage of 
their position and had the agreements 
executed in his favour. That will suffice 
to conclude the appeals against the 
appellants. f 


4. But the other question, which we 
have formulated at the start of this judg- 
ment, has also been argued at the Bar, 
and in fairness thereto we shall notice 
it. Section 27 (b) relied on by the res- 
pondents is to the effect that except as 
otherwise provided by the chapter in 
which the section occurs, specific per- 
formance of a contract may be enforced 
against any other person claiming 
under him by a title arising sub- 
sequently to the contract, except a 
transferee for value who has paid his 
money in good faith and without notice 
of the original contract. It is conten- 
ded for the respondents that plaintiffs 
I and 2 and defendants 1 and 2 in the 
partition suit, to whom the whole of 
Samadhi Thotam had been allotted as and 
for their share, could not be regarded as 
persons claiming under the executants 
of the agreements in favour of the plain- 
tiff in the instant case. But this conten. 
tion is met by the learned Advocate-Ge. 
‘neral for the appellant by relying on 
the finding of the trial Court that the 
decree in the partition suit was a collusive 
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decree inasmuch as it had been entered 
into by all the parties concerned with 
full knowledge of the agreements.. De 
hors authority, we should have found 
no difficulty in accepting the contention 
for the respondents. But the léarned 
Advocate-General has invited ovr atten- 
tion to Fateh Chand v. Narsingh 
Das Rangayya Reddy v. Subramania 
Apar, and Venkataramayya v. Raghavalu®, 
The 


first of these cases did not 
involve a suit for partition pending 
which agreements, sought to be 


enforced specifically had bsen entered 
into. The question mooted for the res- 
-pondents whether persons, to whom allot- 
ment of this or other specific | property 
-was made in a suit for partition, which 
belongs to a joint family, can be regarded 
as claiming title thereto under any other 
coparcener, did not fall to be decided in 
that case. But the Court held that a plain- 
tiff who sought specific performance of 
an agreement could show that the com- 
promise decree which was put in defence, 
was fraudulent and collusive and that it 
would not affect his legal rights. It is 
this principle which the learned Advocate- 
General sought to press into his service. 
In the second case, Rangayya Reddy v. 
Subramania Ayyar®, the only two qvestions 
which were referred for decision were : (1) 
whether defendants 2 to 5in that case were 
proper parties to the suit; and (2) whether 
the relief of partition and possession could 
be claimed by the plaintiffs in one sufi as 
well as execution of a sale deed. 


The first, question was answered. in’ the 
affirmative and. the second . in the 
negative. In so doing, one of the learned 
Judges (Srinivasa Ayyangar, J). observed : 


“ But a partition involves the release of 
the interest of the other .coparceners 
in the properties allotted to one 
of them and though by virtue 
of their prior title defendants 
Nos. 2 to 5 may be entitled to 
a release from the first defendant of his 


1. (1915) 22 Cal.L.J. 383 : 16 Indian Cases 
8 








988. 

2. (1917) LL.R.40 Mad.365 :32 M.L.J.575 : 
5 L.W. 797. : 

3. (1925) 21 L.W. 62 : A.LR. 1925 Mad, 492. 
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interest in his properties the subject of 
the present suit, i these properties 
were allotted to them in a fair paitition 
without their being -affected by the 
contract of sale which can only operate 
subject to their rights, yet if the patti- 
tion is proved to be a fraudulent design 
to defeat the rights of the plaintiff under 
his contract of sale, by the first defen- 
dant giving up the chance of the suit 
properties or a share in them being 
allotted to him in fair division, I think 
that defendants 2 to 5 in such a case 
may fairly be treated. as subsequent 
transferees with notice.” 
It is not clear whether the learned Judge 
in making this observation had in view 
section 27 of the old Specific Relief Act 
at all. It would appear that the learned 
Judge was rather proceeding on the 
general principle that a plaintiff,who seeks 
specific performance of an agreement, 
can attack a compromise decree standing 
in his way as having been obtained frau- 
dulently or collusively. The last case, 
Venkataramapya v. Raghavalu*, decided by 
Devadoss, J., held that where an undi- 
vided coparcener of a joint Hindu family, 
consisting of himself and his brother, en- 
tered into a contract for the sale of his 
share in the jcint family properties, which 
‘consisted only of two items of land and 
subsequently effected a settlement con- 
veying his share to his brother, 
who took the settlement with knowle- 
dge of the contract, the promisce 
under the contract was entitled to speci- 
fic performance, as against the brother 
who took the settlement and that the bro- 
ther who took the settlement was a trans- 
‘feree within the meaning of section 27 (b) 
of the Specific Relief.Act, 1877. On 
facts, this case seems to be nearer to the 
one under our consideration. But the 
question is whether a coparcener allottee 
ata partition of a particular property as 
and for his: share can be regarded as 
claiming under anyone or other of the 
coparceners, whe, on partition, were 
‘allotted other properties so as to attract 
section 27. It has been recognised in 
Rangayya Reddy v. Subramania Ayyar?, that 
a partition involves the release of the in- 





1. (1925) 21 L.W. 62 : A.I.R. 1925 Mad. 492. 
2. (1917) LL.R. 40 Mad, 365 : 32 M.L.J. 575: 
5 L.W. 797. i 
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terest of cach of the coparceners in the 
joint Hindu family and that no member 
of a joint Hindu family as a coparcener 
can predicate either the quantum of 
his share in the’ joint family or claim a 
particular property or specific item as 
belonging to him or referable to his share. 
The concept of joint Hindu family pro- 
perty is that each of the coparceners is 
entitled to the same right as the other 
and, they all hold together the coparcenary 
property and: that when a partition is 
effected all that happens is, not a transfer 
of interest from one to the other but only 
release of the interest of one coparcener 
in favour of the other in specific immovable 
property allotted to the latter as and for 
his share. In such circumstances, it is, 
in our opinion, doubtful whether there is 
any occuasion to apply section 27 (6) for, 
in such a case, there is no room for 
applying the language “any other person 
claiming under him,” A sharer on parti- 
tion does not derive title to his share from 
any one else and, therefore, it cannot be 
said that he is claiming under somebody 
for the purpose of the application of the 
section. Even assuming, therefore, that 
the compromise decree was collusive, it 
is not possible to. apply section 27 to a 
case like this. 


5. On the question whether the com- 
promise decree was collusive it is true the 
first Court gave such a finding. But these 
are cases where the agreements sought to 
be enforced were entered into the pending 
suit for partition and, therefore, the 
agreements would be affected by the 
dactrine of lis pendens. Where, under the 
personal law, the parties, in a suit for 
partition are entitled to allotment of parti- 
cular properties as and for their shares 
irrespective of any agreement entered 
into by any one of the sharers to sell any 
quantum of their share, it would be 
hardly, possible to say that the compre- 
mise resulting in allotment of properties 
was collusive. The Trial Court, m con- 
cluding that the decree was callusive, did 
not consider any specific circumstances 
which would justify that conclysion. It 
may be that the parties in the svit for 
partition were aware of the agreements. 
But-if, notwithstanding the agreements, 
under the personal law they were entitled 
to allotment, as they desire as per the 
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agreement on which the compromise 
decree was based, it cannot be said that 
that by itself should necessarily icad one 
to the conclusion that the said compro- 
mise decree is collusive merely because it 
is against the interest of the plaintiffi in the 
present suit. 


6. Asa matter of fact, in the plaint no 
ground was taken that the compromise 
decree was collusive ; nor was there 
any specific issue on that question. It 
is not also clear whether any evidence was 
directed on the point. The first lower 
appellate Court did not consider this ques- 
tion at all. 


7. Anyway, since these appeals are capable 
of disposal on our answer to the first ques- 
tion which we have setout atthe begin- 
ning, we do not think it necessary to 
express any final opinion on the second 
‘question. The appeals are, therefore, 
dismissed. No. costs. 


R.S. ———— Appeals dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS.’ 


Present :—T, _Ramaprasada 


Rao 
S. Ratnavel Pandian, FF. l 


and 


Sridharan (Minor) and others 
Appellants* 


U. 


Murthi Brothers, Tirupur by partner 
C. S. Balasubramani and another 
Respondents. 


Hindu Law— Joint family —Father manager 
of family of agriculturists— Father starting 
cotton trade— Incurring debt— Minor son— 
Whether liable. 


In a Hindu joint family, which is a non- 
trading family, it is left to the option of 
the father-managèr, on partial parti- 
tion of the family to formulate. schemes 
in the matter of acquisition of property 
by lawful means and if, in the course of 
wishful thinking, the father manager 
departs from the usual avocation of the 
family and starts a new business as an 
entreprenour, that by itself cannot be 
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characterised as an activity of the father 
which is not contemplated in the personal 
law or isagainstit. I{such a business con- 
ducted by the father manager is ex facie 
a speculative one or one which no 
reasonable or prudent person would 
characterise as a business undertaken 
by the father-manager in the interests 
of the other members cfthe family, then 
things might be different. But, on the 
only ground that the new business has 
been started by the father-manager, as a 
commercial activity thought of by him 
and for the purpose of prudertially con- 
ducting itfor the benefit and welfare of 
his children and other coparceners of the 
family, that by itelf would not raise any 
presumption, that the debts contracted 
in the course of the working of such a 
commercial activity are by themselves 
avyavaharika debts. <Aayovaharika .is a 
concept which is peculiar to the personal 
law of the Hincus ; itis not asvaharika, 
The term oyavaharika means “in the nor- 
mal course.” The opposite of »yavahara 
therefore should give an impression to’ a 
normal person thatan abnormal activity 
was thought of by the father-manager or 
indulged in by him, 


[Para. 8] 


Held, on facts, that the cotton business car- 
ried on by the father was for the benefit 
of the family and it was a new business 
which he bona fide started for the purposc 
of improving that finances of the family 
and the debts incurred werc binding on 
the sons and they were liable to pay the 
debts from and out of their shares in the 
joint family properties. 

[Para, 9.] 


Cases referred to :— 


Achutaramayya v. Ratnajee Bhoctaji, 1.L.R. 
(1926) Mad. 211 : 50 M.L.J. 208 : A.I.R. 
1926 Mad. 323; Rajan v. Kannikonda 
Reddiar, (1975) 1 M.L.J. 26 : 88 L.W. 
205 : A.I.R. 1975 Mad. 117. ` 


Appeal against the decree of the Court 
oí the Third Additional Subordinate 
Judge, Coimbatore, dated the 26th day 
of October, 1970 and passed in O. S. 
No. 501 of 1967. f 


B. Soundarapandian, K. Venkatasubba Raju 
‘and R. Balakrishnan, for Appellant, 3 


i SRIDHARAN v. MURTHI BROTHERS ( Ramaprasada Rao, 39 


M. Ramachandran and S. Ramalingam, for 
Respondents. 


The Judgment of the Gourt was delivered 
by 

Ramaprasada Rao, J.—Defendants 2 to 4, 
who are the minor sons of the first defen- 
dant in the suit, O. S. No. 501 of 1967, 
on the file of the Court of the Subordinate 
Judge, Coimbatore, are the appellants. 
The plaintiff is a trader. He sold and 
delivered goods on credit to the first 
defendant, who was carrying on business 
under the name and style of Coimbatore 
Cotton Company and was also running 
a ginning factory, known as the Rukmani 
Ginning Factory, at Sultanpet in Palla- 
dam. Taluk. The plaintiff’s case is that 
for a considerable length of time the first 
defendant, the father of the appellants 
herein, though an agriculturist, was also 
doing business in cotton. In the course 
of such business, which the first defendant 
claimed as his sole proprictory business, 
goods were supplied on credit to him 
by’ the plaintiff during the period from 
6th August,1966 to 30th September,1967. 
In accordance. with the accounts regularly 
kept by the plaintiff,a sum of Rs.45,907.11 
was due by the first defendant as the prin- 
cipal. debtor, and defendants 2 to 4 as 
members of the undivided family, as also 
interest thereon, from that date to the date 
of the institution of the action. The 
plaintiff claims that the busniess was con- 
ducted by’ the first defendant as the 
manager of the joint family consisting 
of himself and defendants 2 to 4 and that, 
as the borrowing was for the benefit of 
the minor children, all the defendants 
were liable for the suit claim, as, accord- 
ing-to the plaintiff, there was no taint in 
the borrowing and in that sense it was 
not an avyavaharika debt. 


2. The first defendant submitted to a 
decreé and prayed for six months’ time, 
though in the first instance, he disputed 
the quantum of the liability. 


3. The mother of defendants 2 to 4, as 
their guardian; filed a written statement, 
stating that the family was purely an 
agricultural family, that the first defen- 
dant started the cotton trade by him- 
self, and that, as that business was start- 
ed newly by the father-manager, the 


101 


minor coparceners were not liable for 


the suit claim. 


4. Itis common ground that prior to the 
institution of the action, no notice of de- 
mand was issved to defendants 2 to 4 as 
minor coparcencrs of the family. Even 
the notice said to have been issued by the 
plaintiff to the first defendant has not been 
filed. It was under those circumstances 
and on the above relevant pleadings, the 
trial Court took up the case for trial after 
framing the following issues : 


1. Whether the suit debt was incurred 
for any purposes binding on the defen- 
dants 2 to 4? j i 


2. Whether defendants 2° to 4 have 


benefited by the suit debt ?. 


3. Whether the defendants 2 to 4 are 
liable to pay the suit debt from out of their 
3/4 share of the family properties set out in 
schedule I of the petition for attachment 
before judgment. 


4, Whether the defendants 2 to 4 are 
entitled to compensatory costs? ` 


5. Whether the account maintained by 
plaintiff is true and correct ? 


6. Whether the plaintiff is entitled t 
any interest ? ig: 


Additional issue : 


1. Whether the suit debt is an avyavalia- 


rika’ one as contended by defendants 2 


to 4 in paras. 11 and 16 ot their written 
statement ? as Hae 


5. The learned trial Judge found that 
the plaintiffs accounts were regularly 
kept and that the amount as claimed was 
due and payable. On issues 1 to 3 and 
on additional issue 1 he held that the 
suit debt was not an avypavaharika debt 
and that the fact that the father started 
a new business by himself would not 
militate against the entitlement of the 
creditor from recovering such a debt 
from all the members of the coparcenary, 
including the minor members, The 
learned Judge, however, did not notice 
that no suit notice was given prior to the 
action, and, in the end, he decreed the 
suit with costs. It is as against this the 
present appeal has been filed, 
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6. Mr. Soundarapandian, learned coun- 
sel for the appellants, does not dispute 
before us the quantum of liability of the 
first defendant, as the principal borrower. 
He, however, contends that though the 
first defendant was the father-manager 
of the coparcenary, yet as the family was 
essentially as agricultural family and not 
a trading family, the business started suo 
motu by the father cannot be accepted 
without further elucidation or evidence 
that it was carried on for the benefit 
of the minor members of the family, the 
appellants herein. He would also say 
that, as cotton trade involved speculation 
and as an agricultvral family indulged in 
such a trade, the prima facie presumption 
is that such a new business cannot be 
deemed to be for the benefit of the minor 
coparceners and that, in that sense, the 
debt, though incurred in the course of 
such a trade, or dealing should be 
badged as an avyavaharika debt. He there- 
fore disclaims liability on the part of the 
minor coparceners of the family. He 
also contends that the appellants are 
nat liable for costs. 


7. On the other hand, it is stated that 
it is not axiomatic that the starting of a 
new business by the father-manager of 
the joint family by itself raises a presump- 
tion that the debts contracted by him in 
the course of the running of such 2 business 
should always be held to be avpavaharika 
or non-binding debts, In so far as the 
non-issue of the notice of demand prior to 
the action is concerned, it is not-disputed 
that no such notice was given to the minor 
defendants, though they were impleaded 
in the action, and that the notice said to 
have been issued to the first defendant 
was not even exhibited in the course of 
the trial. 


8. Ina joint family, which is a nan-trad- 
ing family, itis left to the option of the 
father-manager, as patria potestas of the 
family to formulate schemes of expansion 
in the matter of acquisition of property 
by lawful means and if, in the course of 
such wishful thinking, the father-manager 
departs from the usual avocation of the 
family and starts a new business as an 
entrepreneur, that by itself cannot be charac- 
terised as an activity of the father which 
is not contemplated in the personal law 
oragainstit. Ifsucha business conducted 
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by the father-manager is ex facie a specula- 
tive one or one which no reasonable or 
prudent person would characterise as a 
business undertaken by the father-manager 
in the interests of the other members of 
the family, then things might be. different. 
But, on the only ground that the new 
business has been started by the father- 
manager, as a commercial activity thought 
of by him and for the purpose of pruden- 
tially conducting it for the benefit and 
welfare of his children and other copar- 
ceners of the family, that by itself would 
not raise any presumption, much less a 
reasonableg presumption that the debts 
contracted in the course of the working 
of such a commercial activity are by them- 
selves avyavaharika dcbts. Avyavaharika is 
a corcept which is pecvliar te the 
personal law of the Hindus. It is 
not avpavaharika. The term “ vyavakara” 
means “in the normal course”. The op- 
posite of ‘vyavahara’ therefore should give 
an impression to a normal person that 
an abnormal activity was thought of by 
the father-manager or ir dulged in by him. 
For example, if an agricultural family, 
like the one under consideration, suddenly 
thinks of starting a gaming house with 
the intention of making profits thereon, 
though licensed under the provisions of 
the appropriate legislation, yet the very 
impression gained by a third party who 
is apprised of such an activity on the part 
of the father-manager, would be revolting, 
in the sense that he would adjudge such 
an activity as an avyavaharika activity or 
as abnormal activity. Each case has 
therefore to be decided on its own merits. 
In fact, there is high authority for the 
proposition that a trade is none-the-less 
ancestral, because itwas started only by 
the father. Vide Achutaramapya V. Ratnajee 
Bhootaji*. aes 


9. We should therefore consider the evi- 
dence let in this case to find out whether 
the father, who started the cotton business 
as an agriculturist, wanted to indulge 
in abnormal activities so as to prejudice 
the minor sons then born or thereafter 
to be born to him. D. W. 2 is the wife 
of the first defendant. She was examined 


‘as the guardian of defendants 2 to 4. 





1. (1926) LL.R. 49 Mad, 211; 50 MLJ. 
208 : ALR. 1926 Mad. 323, 


Í) VENKANNA CHOUDÅRË v. GOVT. OF INDIA 


She says that for thirteen- years her 
husband was doing cotton business, that 
he was a pious man and that he used to 
go to temples and spend moneys on 
charitable purposes. No doubt, there 
is the evidence of D. W. 1 who would, 
without hesitation, and withovt any basis 
either, attribute immoral, activities to 
the first defendant. He would, how- 
ever, honestly admit that he heard that 
the first defendant used to visit dancing 
girls’ house. The learned trial Judge 
therefore. discredited his testimoney as 
hearsay. ‘Taking the evidence of D. W. 2 
who is primarily interested in the minor 
defendants (appellants) we are unable 
to say that, when the father-manager 
started the new bvsiness thirteen years 
before, he contemplated to engage himself 
in abnormal or aovyavaharika activities. 
It is not the case of D. W. 2 as the guar- 
dian of the appellants, that the first de- 
fendant was rash in the conduct of his busi- 
ness and that he was incurring loss ever- 
since, its inception. There is no €vi- 
dence fo that effect in this case. The 
overall picture gained by us is that the 
cotton" business carried on by the first 
defendant was for the benefit of the 
family and that it was a new business 
which he bona fide started for the pur- 
pose of improving the finances of the 
family. In this connection, we may 
also refer to the decision of ‘a Division 
Bench of this Court, consisting of 
Venkataraman and Gokulakrishnan, JJ., 
in Rajan v. Kannikonda Reddiar}, where 
the learned Judges observed that the 
starting of a new business (in that case 
a bus business) covld not be called 
avyavaharika and that the sons wovld be 
liable to pay the debt incurred for the 
-business on the pious obligation theory, 


10. For these reasons we are unable to 
agree. with. Mr. Soundarapandian that 
the debtis tainted and that.the appellants 
as minors are not liable to contribute to 
the same. The learned trial Judge 
rightly came to the conclusien that the 
-debt was binding on defendants 2 to.4 and 
that they were also liable.to pay the debt 
from and out of their share in the joint 
family properties. 

[ie 





| 1. (1975) 1 M.L.J. 26 : 88 L.W. 205 : A.LR. 
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x1.. The only surviving question is whe- 
ther the appellants should suffer costs 
in this action, We have already referred 
to the fact that there was no notice be- 
fore the suit which was given to the minor 
defendants in the action, though they were 
impleaded as such. Even the notice 
said to have been given to the first de- 
fendant has not been filed. No explana- 
tion is forth-coming as to why it has not 
been produced. In these circumstances, 
we are. of the view that the appellants 
have rightly come up to this Court 
atleast to challenge. the decree for costs 
given by the Court below. As regards 
the costs awarded by the Court below, 
we are of the view that defendants 2 to 
4 need not be directed to pay the covn- 
sel ’s fee which was made part of the de- 
cree, as a result of the decree-for costs 
given against all the defendants. In 
this appeal, therefore, while dismissing 
the same, we direct that there will be no 
order as to costs in favour of the plaintiff- 
first respondent. i 


R.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


' 
——— 


PRESENT :—K. Veeraswami, G F. and 
S. Natarajan, ‘f. 
Y. Venkanna Choudary 

; Appellant? 


v. 


Government of India, by Military 
Officer, Madras-9 and 


another Respondents, 


(A) Madras Requisition and Acquisition of Im- 
movable Property Act (XLI of 1956), section 
11—Requisction of land under the Act—Arbi- 
trator determining compensation —Appeal by 
landowner—Gourt-fee payable on Memoran- 
dum of Appeal. 


-(B) Madras Gourt-fees and Suits Valuation 


Act (XIV of 1955), section 51. 


As regards requisition and acquisition 


-of immoveable property, the concepts of 





requisitioning and acquisition are distinct 


* A.A.O.S.R. No. 68137 of 1971. 
18th March, ‘1975. 
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and different with different results and 
the quantum of compensation vis a vis 
section 8 of the Madras Requisition and 
Acquisition of Immoveable Property Act 
may also be not identical. The object 
of the Court-fees Act is to assess Court-fee 
on certain principles and, so far as com- 
pensation is.concerned, the ad valorem 
rate applies to a memorandum of appeal 
relating to such a claim. Acquisition is 
a very broad term which may result in 
deprivation of property in the sense that 
the title itself is extinguished and vested 
in the acquiring authority. The word 
“acquisition” in section 51 is used in the 
proper sense of taking which may mean 
any one or more of the elements, which 
as a bundle constitute property. So long 
as the power of getting at property is in 
exercise of the power of eminent domain, 
it does not matter for the purpose of 
section 51, whether it is the prime domain 
‘on the property or any part or element 
which goes into the concept of property 
as generally. Therefore scction 51 of the 
Court Fees Act covers the Memorandum 
of Appeal which relates to compensation 
for requisitioning of property. 

[Paras. 2 and 3.] 
Cases referred to :— 


Ramachandran v. State of Madras, (1974) 
2M.L.J. 313; S.G. Bhagade v. Special 
Deputy Gollector, Ahmednagar, (1971) 1 
$.C.J. 717: (1971) 1 S.G.R. 146; ALR. 
1971 S.C. 1887. 


Appeal sought to be preferred to this 
Covrt against thé decree of the Court of 
‘the Arbitrator (District Judge), Chingel- 
put dated. 30th June, 1971 and made in 
A.C.No. 1 of 1971. 


‘R:G. Rajan, for. Appellant. 
The Advocate-General ` assisted by the 
Government Pleader, for Respondents, 


The Order of the Court was made by 


Vecraswami, GJ., -—The matter is placed 
before us by the Master for a decision on 
the proper Court-fee payable on the 
memorandum of appeal. The appe- 
lant’s land was requisitioned under the 
Requisitioning and Acquisition of Im- 
movable Property Act, 1952. Aggrieved 
by the alleged inadequacy of compensa- 
tion under section 8 as determined by the 
Arbitrator, the appeal has been preferred 
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under section 11. The contention is that 
as this Act makes a difference between 
requisitioning and acquisition, it should be 
borne in mind in determining the-scope 
of section 51 of the Tamil Nadu . Court- 
fees and Suits Valuation Act. 


2. Section 3 of the Requisitioning Act 

provides for the power to requisition any 
immovable property and on such requisi- 
tioning, the appropriate authority can 
under section 4 take possession. Rights 
over the reqiusitioned property are defined 
by section 5. Release from requisitioning 
is made under section 6. Where the pro-! 
perty requisitioned needs to be acquired 
for a public purpose, power therefore is 
found in section 7. Section 8 provides 
the principles and method of determining 
the compensation and in this section no 
difference is made between requisitioning 
and acquisition, though clause (¢) of sub- 
section (1) does refer to the property 
requisitioned or acquired. Section H 
which provides for appeals is common to 
both compensation for requisitioning and 
acquisition. It is clear“ therefore that, so 
far as the Requisitioning and Acquisition 
of Immovable Property is concerned, the 
concepts of requisitioning and acquisition 
are distinct and different with different 





‘results and the quantum of compensation 


vis avis section 8 may also be not identical. 


3. But .the question is whether . this 
difference, as is contended fer, should be 
carried into scction 51 of the Court-fees 
Act. In our opinion, there is no warrant 
for it. The plain dictionary meaning 
ef acquisition as given. in the Shorter 


.Oxford Dictionary is “come into posses- 
-sion of”. 


The object of the Court-fees 
Actis to assess Court-fee on certain princi- 


-ples and, so far as compensation is ‘con- 


cerned, thc ad valorem rate applies to a 
memorandum of appeal relating to such 
a claim. Is there any substantial reason 
why for purposes of assessing Court-fee, 
compensation for requisitioning and that 
for acquisition should be treated differen- 
tly? As far as we are able to see from the 
standpoint of Court-fee on a memorandum 
of appeal, no justification on any concei- 
vable ground presents itself for acceptance. 
The section deals with compensation in 
respect of acquisition of property for public 
purposes. Acquisition is a very broad 
term which may comprehend within 


IJ.. 


itself were taking of possession, or short of 
lit, for use as in the case-of a: licence, or it 













the sense that the title itself is extinguished 
jand vested in the acquiring’‘authority. 
|The word. acquisition in section 51 in our 
jopinion is.used in.the proper: sense of tak- 
ing, which may ‘mean any one or!more:of 
ithe elements,which as‘a bundle constitute 


eres 


}for. purposes of section .51;: whether. it is 
{the prime ' domain on the.property or any- 
part ‘or element which goes into: the’ con- 
cept of property as’ generally.-understood. 


section 5lvof .the.Court-fees Act covers: 
the memorandum of appeal which 
relates tc compensation for requisitioning 
of property, 2 Pe O Oa Y as 


Act to be applied is sectioti. 43... We are 
unable to aĉċept this ‘stand because -re- 
quisitioning under the Act does not involve 
bringing into existence the relationship 
of landlord’and tenant. . Section 43 there- 
fore cannot be applied to the appeal 
memorandum. .. S. 2 aa f 
5. Our attention was invited to Rama- 
chandran v. State of Madras! a decision of a 
learned single. Judge. of this Court, But 
that case did not decidé the point which 
we are called upon ‘to settle.’ It is one 
on a different basis. So too S.G. Bhagade. 
v. Special Deputy Gollector, “Ahmednagar?, 
is not of assistance. in deciding the.above 
point. , E Gee AS 


6... It is- true that this Gourt has’ struck! 


down Article I schedule I-of the Court- : 


fees Act as invalid in a recent judgment: 
But, at the moment, ‘what will: be the 
quantum of fèe that will be payable, we 
are not ‘coricerred with: All that we 
hold at the moment is that section 51 of 





1 FS.G.R, - 146: 
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We are therefore. inclined to think’ that ” 
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the .Court-fees' and Suits Valuation Act 
applies to` the appeal memorandum, 
BS tot, eee peat dimmed. 
IN THE.HIGH COURT OF JUDICA- 
TURE AT MADRAS. . it og 


Present:—T. “Ramaprasada ` Rao and 
S. Ratnavel Pandian, — FF. 


R. Selvaraj ~ -i 


U. 


Appellant® 


x e 
A SAJA S 


Pillai “lias R. R. 
Pillai and another | 
eal y ha e ae Respondents. 
(A) Hindu Law Joint family—Photo 
businéss—Allegedly started . by ` ancéstor— 
Father also carrying oni same business—Business 
whether joint family bysiness—Presumption, 
(B). Hindu Law—Doctrine of blending. ` 
(C)" Deéd of release —Not registered —~ 
Admissibility. f l Zeg 

Itis notevery sporadic or unimpressive 
contribution bya’ member of the joint 
family, may be the father, that would 
make the resultant activity, a joint family 


Krishna 


activity. The contribution of Jabour, 


service'or money by one member of the 
joint family to the other should’ be so 
conspicuous and impressive that on a 
prima facie examination of‘such material, 
a reasonable and prudent person ‘should 
gain the impression that the two members 
were so associated with the common object 
of exploiting a commercial activity io the 
advantage of the joint family as a 
whole and in general. In the absence of 
such essential features, which: would make 
such contribvtion by one member to the 
other a commercial activity the intend-, 
ment and purpose of which is to make it a 
joint family trade, it‘is hazardous to infer 
that- such unisoried activity between the 
mémbers would-be equated to a co-ordi- 
nated activity om their part equatable to 
the activity of members of a Hindu ‘joint 
family resulting in the properties acquired 


by such* conimén ` exertions joint family 


properties. - -© | -[Para.8.] 
*A.No:773 of1969. and i, eke 
@.M.P. No.'11427-of 1973. ° r- ee 


21st March; 1975. 
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There is no.presumption that a business 
conducted by a member of the joint family 
is a joint family business. On the other 
hand the presumption is to the contrary. 
The person alleging such a state of affairs 
should proéve.the same by acceptable and 
clinching evidence. The fact that the 
business started by one of the members 
was of the same nature as the business 
which was carried on by his ancestors 
will nat by itself be a sufficient discharge 
of the burden of proof on the part of the 
person alleging that such business is 
ancestral business. - . [ Para. 13.1] 


The doctrine of blending of self-acquired 


property with joint family property has. 


to be carefully applied with reference to 
the facts-of each case. No doubt when 
members of a joint, family by their joint 
labour or in their joint business acquired 
property, that property, in the absence of 
a clear indicatior of a .cortrary intention, 
would be owned, by them as joint family 
property and their male issue ‘would 
recessarily acquire a right by birth in 
such property. But the essential sine 
qua nonis the absence of a contrary inten- 
tion. If there is satisfactory evidence of 
an intention on the part of the acquirer 
of such property to treat it as his own, 
but not as joint family property, the 
presumption which ordinarily arises, 
according to the personal law of Hindus 
that such property would be regarded as 
joint family property, will not arise. 
Para. 12.] 


Admissions in an unregistered release 
deed is evidence to prove the same and 
particularly to establish that some of the 
properties covered by it are self-acquisi- 
tions of one of the executants of the same. 

[Para. 16.] 


Cases referred to sie 


Sundaram v. Rukmani Ammal, (1974) 2 M.L. 
J. 354; Sudarsanam Maistry v. Narasimhulu 
Maistry, (1902) I.L.R. 25 Mad. 149: 

(1902) 2 M.L.J. 353 ; Rajangam Ayyar v. 
Rajangam Ayyar, (1920) 39 M.L.J. 382: 
12 L.W. 435: 57 L.G. 18; Lakkireddi Chinna 
Venkata Reddi v: Lakkireddi Lakshmamma, 
(1964) 2 S.C.R. 172: (1964) 1 S.G. J. 45: 
(1964) 1 M.L. J.. (S.C.) 21:-(1964) 1 Ans- 
W.R. (S.G.) 21:4. I.R. 1963 S.G. 1601. 
Appeal No. 773 of 1969: Appeal 
against the decree of the Gourt of 
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the Subordinate Judge of Nagapattinam. 
dated 24th December, 1968 and. passed, 
in Original Suit No. 3 of 1968. 


G.M.P. No. 11427 of 1973: Peti- 
tion praying that in the circumstances. 
stated therein and in the affidavit filed 
therewith, the High Court will be pleased 
to admit the documents mentioned here- 
under as additional evidence in the said 
Appeal No. 773 of 1969 (1) the Certificate 
dated 2lst November, 1968 issued by 
Thiru S.A. Sundaresan, III Presidency 
Magistrate, Madras in favour of the peti- 
tioner herein (2) The certificate dated. 
21st November, 1968 issued by Thiru 
K. Syed Ibrahim, Member, Public Ser- 
vice Commission, Madras, in favour of the 
petitioner herein. 


R. Sundaralingam and KĘ. Jayaraman, for 
Appellant. Å 


R. Sarvabhauman and T.R. Mani, for 
Respondents. 


The Judgment of the Court was delivered: 
by : 


Ramaprasada Rao, J.—The unsuccessful 
plaintiff in O.S.No. 3 of 1968 on the file 
of the Court of the Subordinate Judge of 
Nagapattinam, is the appellant. Origi- 
nally the suit was numbered is O.S. No. 42° 
of 1967 on the file of the Court of the 
District Judge, East Thanjavur at Naga- 
pattinam, ‘he suit is one for partition. 
and ‘separate possession of the plaintiffs: 
one-third share in the suit properties and 
for future profits. The plaintiffs case 
is that his paternal grand-father Rajagopal 
Pillai started a photo business in 1917 
under the name and style of Sri Krishna 
Photo Studio. The “first defendant is. 
the plaintiff's father and the second deten- 
dant is the step-brother of the plaintiff. 
It is claimed thet the first defendant got 
himself associated with his father in the 
photo business and, both of them ran it as: 
a joint family business. When the grand-. 
father Rajagopal Pillai became old, the 
first defendant was in sole charge of the 
studio and the business and the plamtiff 
after completing the school course, parti-. 
cipated in the same and contributed his: 
labour also. Thus, the family photo. 
business was continued after the death of 
Rajagopal Pillai in 1965 and considerable: 


H 


properties were acquired from and ouf of 
the profits of the business. The. plaintiff 
says that he became an expert in the said 
brsiness and the grand-father himself til] 
his death was doing the sedentary part 
of the business. As the joint family had 
no other business or source of earning 
except the photo stucio, the plaintiff acqui- 
red a right by birth in the family activity 
and the assets secured in cxercise of such 
prefession. The family acqvired the 
house in. which the studio is at . présent 
sitvate besides agricultura] lands of an 
extent of 6.80 acres in Serukudi village 
from and out of the business profits. It 
is claimed that large sums of money have 
also been deposited by the first defendant 
in his name in various banks. Soon after 
the death of the grand-father there were 
misunderstandings between the plaintiff 
and the first defendant, who was under 
the influence of his second wife and by the 
end of April,1967 the bickerings compelled 
the plaintiff to demand a division of the 
joint family properties and allotment 
of his one-third share to him. The 
plaintiff also refers to a partition in the 
family to which he was a party but claims 
that it is an unstamped and unregistered 
document and, therefore, would not ‘bind 
him. As the first defendant refused to 
effect any proper division of the properties 
and give his one-third share, though such a 
demand was made through mediators, 
he had to file the present action claiming 
a one-third share in the plaint A to D 
schedule properties. A schedule prc- 
perties deal with the materials in the photo 
studio; B schedule refers to a house in 
Thiruvarur town. © schedule deals with 
the agricuitural lands and the D schedule 
refers to a deposit of a sum of Rs. 10,000 
made by the first defendant in the Indiar 
Overseas Bank at Thiruvarur, ` 


2. In the first defendant’s written state- 
ment he admits that the plaintiff was living 
with him till April, 1967. Thereafter the 
plaintiff was living separately with his 
wife. It is denied that the photo studió 
called, Sri Krishna Photo Studio is a joint 
family business and the” properties men- 
tioned in the various ‘schedulés to the 
plaint are joint family propertiés. Raja- 
gopal Pillai, the grand-father of the plain- 
tiff was a public servant employed as a 
clerk in the Sub-Registrar’s Office in’ the 
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first instance and later in the railways. 
Rajagcpal Pillai thereatter started a busi- 
ness in watch and clock repairs and later 
‘learnt photography and was carrying on a 
mere’ photography business at Nagapat- 
tinam and Thirvthuraipundi and ‘was 
not even successful. He was adjudica- 
“ted as an insolvent and the first defendant 
‘emphatically denies that there were any 
ancestral nucleus left by Rajagopal Pillai 
for the first defendant to exploit the same. 
The first defendant’s independent case is. 
that he was trained by one G., V., Naidu, 
photographer of Nagapattinam. and he 
became proficient ‘in it. With a paltry 
sum of Rs, 130 given to him by his mater- 
nal uncle, he purchased a caméra and 
-carried on the profession as a photographer 
at Thiruvarur. Thereafter he started a 
Photo studio of his own at Thiruvarur 
and with-the funds provided by his pater- 
nal aunt, he opened the studio Sri Krishna 
photo studio on 19th February, 1931. 
Thereafter he had to borrow some moneys 
for purchases of cameras and equipment 
and thus, no funds were provided by his 
father ‘and no photographic equipment 
was inherited by him to continue the so- 
called photographic business of Rajago- 
pal Pillai, the grand-father of the plain- 
tiff, Thereafter, this studio was shifted 
to a pucca building and with the borrow- 
ings made from third parties and banks, 
the first defendant continued his own 
separate studio business as the proprietor 
thereof. In course of time, he improved 
the business and began to deal with the 
photographic materials and earning 
income therefrom. He kent moneys 
‘on mortgages and purchased immovable 
Properties mentioned in the schedules and 
they are his sole and separate properties. 
The: house and the agricultural lands are 
not joint family properties and the plain- 
tiff has no interest or right by birth in 
them. The allegation that the plaintiff 
assisted his grand-fathe? as well as the first 
defendant in conducting the alleged pho- 
tographic business started by Rajagopal 
Pillai in 1917 is denied. The plaintiff if at 
all was writing some accounts and beyond 
that no contribution was’ made by. the 
plaintiff in‘ acquiring the schedule ‘men- 
tioned properties, The bank deposit of 
Rs.10,000 is denied. The first defendant al- 
so refers to some mediation at the instance 
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of respectable persons and” the fact 
‘that a draft partition deed was drawn up 
whereunder the first defendant was pre- 
pared to give the plaintiff an ex-gratia 
“sum ‘of-Rs. 4,501 and fivé mas of land so 
that the plaintiff covld live upon it and 
maintain himself. The first defendant 
also refers to a release deedwhich the plain- 
tiff had to execute incorporating the terms 
‘Agreed upon: during the course of media- 
tion. ‘Thovgh the plaintiff signed a copy 
‘of such deeds and affixed his signature 
thereto, he wriggled out of the situation 
‘and at the instance’ of his friends, has 
filed this, suit on ‘false allegations. The 
plaintif’s claim of one-third: share in the 
schedule mentioned ‘properties is, denied. 


‘3:: In the teply statement, thé plaintiff 
‘reiterates his position and repudiates 
‘the circumstances under’ which the’ tin- 
stamped document was signed by him. ` 


4. Gn the above pleadings:, the follow. 


ing issues were framed:, | ze 


1. Whether the ‘Sri Krishna Studio’ is 
the joint family business- of the parties? 


2. Are all the properties ‘concerned the 
joint, family properties ? 


3,. If issues 1 and 2 are found in favour 
of the plaintiff, are the jewels items 1, 3, 
4,8, 9, 11 and 12 in the inventory ‘list, 
the- properties of the first defendant’s 
second wife belonging to her exclusively 
as her stridhana properties ? 


4, What. are the movables and furni- 
tures available fọr- division ? 


5. Is the document dated 29th April, 
1967 invalid and inoperative`as is con- 
tended by the plaintiff ? 


6. Towhat relief isthe plaintiff entitled ? 


5. The learned Subordinate Judge found 
on issue No. 1 after detailed considera- 
tion òf the oral and doct mentary evidence 
that the association of the plaintiff in the 
business of the first defendant was only 
6ut of generosity ahd kindness and in ‘the 
Course of the conduct of a dutiful son 
towards his father and that the plaintiff 
could havé assisted the -first defendant in 
the matter of writing accounts etc. only 
on and after ‘he completed his. school in 
1956, and there has not been a blending 
of the properties of the first defendant 
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with the joint family properties if any, 
:and.that the Sri. Krishna Studio is not 
the joint family business of the plaintiff and 
the Ist defendant. Consequent upon his 
finding on issue No..1, the learned Judge 
„did not agree with the plaintiff’s case that 
-the other properties mentioned in the 
-schedules could be treated and considered 
as joint family properties on the legality 
and the admissibility of Exhibit B-75, 
which is the unregistered release deed to 
„which the. plaintiff was a party and found 
that the plaintiff was not speaking the 
truth and that Exhibit B-75 is.a true docu- 
ment. But he would not base his con- 
clusion on it fully, as it was an unregistered 
one. He looked into. it.for certain pur- 
poses and ultimately held that the plain- 
tiff was not entitled to any partition and 
Tshare of the properties.. `. a a 


“J, Sri Gopalaswamy Iyengar, repeated 
the ‘coiitentions made in the lower Court 
and ‘contends that the material before us is 
sufficient to hold that Sri Krishna Photo 
Studio was originally started by the grand- 
father and that the srbsequent accretions 
‘made by the’ plaintiff’s father by continu- 
‘ing the said business should be deemed 
to be joint family property in which the 
plaintiff has a Icgitimate share. Mr. D. 
‘Ramaswamy Iyengar learned counsel for 
the ‘respendent would, however, say that 
the plaintiff should fail on his own evi- 
dence and in any evént no connecting link 
has been shown by the plaintiff to establish 
the continuity of an ancestral business 
which is the essential, sine gua non to prove 
ancestral nucleus and to further establish 
that the properties acquired by a male 
member from the income of such alleged 
joint family activity should also be con- 
sidered as joint family properties. In 
the main his contention is that all the 
properties claimed by the plaintiff as 
joint family properties arethe self-acquisi- 
tions ‘of the first defendant in which the 
plaintiff cannot: claim, a share, 

8. The foundation of the appellent’s 
‘case is that it was the grand-father Raja- 
gopal Pillai; who started the photo studio 
and the ancillary photographic business. 
H this basis or hypothesis on’ which the 
edifice of this argument is built, is taken 
out, then the plaintiff should naturally 
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fail. Rajagopal Pillai was,a Governtnent 
servant. He was working in the Sub- 
Registrar’s office for sometime, an‘ later 
on in the railways. ‘He was for sometime 
doing business ini watch repairs. There- 
after he got a camera on a hire purchase 
and was‘ taking photos. He was latér 
adjudicated insolvent in 1927,’ This by 
itself-is sufficient to' discredit. the story of 
the plaintiff'as well as his witnesses that 
there was ancestral nucleus left by Raja- 
gopal Pillai for the’ first dèfendant ` to 
cor tinue the same. Exhibit‘ B-90 is the 
insolvency ‘petition. ‘Exhibit B-91 is the 
affidavit filed by Rajagopal Pillai plead- 
ing inability to pay his debts’ Exhibit 
B-92 is the application for ‘discharge, 
which was’ pending till’ 30th October, 
1928. The final order of discharge was 
made directing Rajagopal Pillai to depo- 
sit a sum‘of about Rs. 25 for distribution 
amongst his creditors and he was given six 
months time for payment. It is, there- 
fore, seen that-Rajagopal Pillai was un- 
ble to make both ends meet even in 
1928, as he could not pay’’the’ sum of 
Rs. 25 in one lump svm and he wanted six 
months time for payment of the same. 
Rightly, therefore, the lower Court stated 
that it would be urwise to comprehend 
that Rajagopal Pillai was conducting a 
photo studio during 1927 and 1928 and 
that too at Thiruvarur, a place not men- 
tioned in Exhibits B-90 and B-92. It was 
only in 1931 that the first defendant started 
his own photo business. There is no 
link to prove that the grand-father provi- 
ded the father of the plaintiff with funds 
during 1929 and 1930 to enable the father 
to start a photo studio business at Thiru- 
varur in 1931. When the first defendart 
started his studio in 1931, it may be that 
Rajagopal Pillai was assisting him. 
When Rajagopal Pillai associated him- 
self with his son’s new photo business at 
Thiruvarvr, proclaiming that his son 
was the proprietor of the concern, tha 
is sufficient admission on the part of Raja- 
gopal Pillai that he had nothing to do with 
the new photo business started by his son. 
Exhibits B-2, B-48 to B-59 establish that 
the grard father admitted that he was 
receiving only a salary of Rs, 25 or Rs. 35 
as an employee in, the photographic 
business of his son. The conduct of 
Rajagopal Pillai throughout gives the 
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canes Saee as w f í 
‘lie direct to the plaintiff’s case’ that Raja- 
‘gopal Pillai was the author of Sri Krishna 
Studio, Thituvarur and that his ‘associa- 
‘tion with the’ said business of which the 
first defendant was the proprietor was in 
the ‘status of a member of an undivided 
joint’ family. The plainuff did not let 
in any evidence to show that the grand- 
father handed over at least'a camera to 
the first ‘defendant as' an undischatged 
insolvent or after discharge for him to 
continue the so-called joint.family busi- 
ness. -The contention, however, is that 
‘the grand-father was also interested in 
-his son’s business and that he contri- 
buted sufficient labour for raising a pre- 
sumption that there was a joint family 
‘activity. It is-not every sporadic or . un~ 
impressive contribution. by a member of 
the joint family, may be the father, that 
would make the resultant activity, a joint 
-family activity. The contribution: of 
labour, service or money by one member 
of the joint family to the other should be 
so conspicuous and impressive that on 
a prima facie examination of such material, 
a reasonable and a prudent person should 
-gain the impression that the two members 
were so associated with the common 
object of exploiting a commercial activity 
to the advantage of the joint family as a 
whole and in general. In the instart case, 
the grand-father was writing accounts 
acknowledging that the father was the 
sole proprietor «{ the Thiruvarur photo 
business. The grand-father also accepts 
that he was receiving 2 salary for such ser- 
vice rendered. The surrounding cir- 
cumstanccs also belie the tall story of the 
plaintiff that, the grand-father and the 
father so associated themselves so as to 
make their joint activity a joint family 
venture. In the absence of such essen-f 
tial features, which would make such 
contribution by one member to the othe 
a commercial activity the intendment and 
purpose of which is to make it a joint 
family trade, it is hazardous to infer that 
such unisoned activity betwecn the mem- 
bers should be equated to a co-ordinated 
activity on their part equatable to the 
activity of . members of a Hindu joint 
family_resulting in the properties acquired 
by such common exertions as joint famil 
properties. 3 
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9. In Sundaram v. Rukmani Ammal, 
Ramanujam’ and V. Ramaswami, JJ., 
hinted as to what should’ be the nature 
of such assistance which a member of a 
Hindv joint family should render so as 
to make him also the joint owner of the 
properties secured by such co-ordinated 
activity. They said : 
“© Where a business was in its origin 
the exclusive business of the father, 
whether that business came to acquire 
-a joint family character would. depend 
. on the nature of the help or assistance 
given by the son.. It is not every act 
or work done or. assistance given by a 
son to the father in the conduct of the 
business that will make the business 
a joint family business, If the work 
done or assistance given by the son is 
such as to lead to the inference that 
the father had intended to treat his 
. exclusive business as a joint family busi- 
ness, then alone the presumption .of 
joint business could be invoked, In 
invoking such a presumption the 
joint exertion by the scn with his 
father’ should be such that the father 
could be said to have intended to treat 
the business as belonging to both, or 
to the joint family.” ; . 


In the instant case, we have no evidence 
to assume or presume that the rature of 
the assistance rendered by Rajagopal 
‘Pillai to the first defendant after he was 
discharged as an insolvent was such as to 
lead to the necessary inference that the 
first defendant intended to treat his ex- 
clusive business as a joint family business, 
On the other hand, we have referred to 
the salient features in this case that the 
first defendant maintained his indivi- 
duality and proprietorship over the busi- 
ness and even the grand-father Rajagopal 
Pillai acknowledged such a right in his 
son. A fortiori therefore, the plaintiff 
as the grandson cannot ignore such es- 
sential features in the case and claim that 
the business is a joint family business. 


10. The plaintiff, however, wants to 
take advantage of certain advertisements 
made by his father to show that Krishna 
Photo Studio, Tiruvarur; is but a conti- 


1. (1974) 2 M.L.J. 354. 
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nuation of the quondam business of 
Rajagopal Pillai. Exhibit A-ł is an 
advertisement notice which shows that 
Krishna Photo Studio, Thiruvarur, was 
established in 1917. To the same effect 
are Exhibits A-2 and A-3. The lower 
Court rightly condemned these docu- 
ments by examining them physically. 
We are also satisfied that these Exhibits 
could not have been printed in 1917. 
In that year no one comprehended the 
existence of a road named after Netaji. 


“In fact, there was no such road in Thiru- 


varur as Netaji road as early as 1917. The 
first defendant explains these exhibits 
by saying that he adopted an advertise- 
ment puf to the effect that he started the 
business in 1917 so that he could compete 
with other rival photographers, We are 
not, therefore, satisfied that Exhibits 
A-1, A-2 and A-3 conclusively establish 
that there was a continuity of the joint 
family business by the first defendant 
when he started his studio at Thirvvarur. 
‘The plaintiff again relies upon Exhibits 
A-5 and A-6. They are written to third 
parties including P. W. 3. Exhibit A-6 
bears a rvbber stamp oí Sri Krishna 
Studio Photographer, Thiruvarur. The 
letter is dated 28th March, 1930. The 
plaintiff wants to build up a case that this 
by itself establishes that the first defen- 
dant'was continuing his father’s business. 
Exhibits A-5 and A-6 do not contain 
any reference to such business. The 
plaintiff relies upon the rubber stamp 
impression on the letters. It would be 
‘unsafe to rely upon them for, as pointed 
out by the learned Judge, those impres- 
sions could easily be got affixed later by 
interested parties. The plaintiff also 
relies upon the evidence of P. W. 3, who 
is a relative. anxious to help the plaintiff. 
Exhibit A-7 is a photograph in which 
P. W. 3 and his relations are seated. 
According to P, W. 3 it was Rajagopal 
Pillai, who took the photograph in 1924. 
Exhibit A-7, as such does not disclose 
that the photograph was so taken. Tiven 
otherwise P. W. 3 says that the two 
children found in Exhibit A-7 would now 
be aged about 35 and 33. It, theretore, 
follows that the photo ought to have been 
taken only after 1933 and not in 1924 or 
before 1928. It is not clear from Exhibit 
A-7 whether Rajagopal Pillai was having 
a studio by name Sri Krishna Photo 
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Studio in 1924. The manuscript writing 
on the photograph. cannot be relied 
upon for the purpose. To a similar 
effect is another photograph Exhibit 
A-8, which does not mention that it was 
taken in the year 1938. The testimony 
of P. W. 3 is belied by the fact that he 
has no personal knowledge as to whether 
the studio was in existence in the year 
1924. In fact, till 1928 Rajagopal Pillai 
was at Thiruturaipundi where his in- 
solvency proceedings were pending. It 
is, therefore, unnatural and possibly un- 
likely that he would have continued 
his photographic business in 192€, when 
he was adjudicated an insolvent by then. 
P. W. 3 and the first defendant were not 
on amicable terms ever since 1933 and 
he appears to be a competitor in the 
trade. His evidence to the effect that 
he learnt photograph from Rajagopal 
Pillai and purchased a camera from him 
are all to be considered in the above 
light and particularly when he is not 
favourably disposed towards the first 
defendant... P. W é3’s. testimony, there- 
fore, does not further the plaintiff’s case. 
P. W. 4 is another person, who was not 
on talking terms with the first defendant 
for 10 years and itis in this predicament 
he comes to help. . 


Ir. Thus, we notice that the plaintiff's 
witnesses who have been deliberately 
brought for the occasion do not further 
the case of the plaintiff. Photographic 
art is out and out objective, though. it is 
the product of subjective entrepreneur- 
ship. A keen intellect, a perceptive 
aesthetic taste, an open mind and creative 
ert are all the essential characteristics 
of photography. The introvertic con- 
tent of photography is something which 
cannot be measured by any yardstick 
of conception but it is a variable norm 
mostly reflecting the prowess of the artist 
himself. These essential elements in the 
art of photography have to be acquired 
or at least shcwn to have been acquired 
by a person before he claims to be an 
expert successful photographer. The 
plaintiff has miserably failed to establish 
that his association with the family is 
such as to gain the impression that he 
is a photographer himself of that emi- 
nence and merit and that his grand-father 
put his father into the limelight by . in- 
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jecting in the first defendant the above 
elements for us to conclude that there 
was any continuity in the photographic 
business or for the matter of that pho- 
tographic trade. 


12. Sudarsanam Maistry v. Narasimhulu 
Maistry1,is relied upon by Mr. Gopala- 
swamy Iyengar. Their Lordships said: 


“ Even if the undivided family is not 
possessed of any nucleus of property 

. which has come to it as ‘unobstructed 
heritage’, it may be that, by act of par- 
ties property acquired jointly by all the 
members or separately by one or more 
members thereof, can be impressed 
with the character and incidents of 
unobstructed heritage or joint property 
` belonging to the main family or to 
any of its branches.” 


But the evidence in this case does not 
support the above well-accepted proposi- 
tion. No act of the first defendant has 
been .brought te our notice so as to 
establish that the first defendant intended 
to da the photographic business and trade’ 
so as to hold the same-and the accretions 
made thereunder as joint family property 
in the Mitakshara sense of that expres- 
sion. We have already stated that the 
labour contributed by the grand-father 
does not give any indication of any inten- 
tion on the part of the first defendant 
to ireat the business and the additions 
from its income as joint family property. 
There has not been such blending of the 
properties acquired by the first defen- 
dant as is required in Hindu Law so as 
to impress such prcperties with the badge 
of joint family properties. The doctrine 
of blending of self-acquired property with 
joint family has to be carefully applied 
with reference to the facts of each case. 
No doubt it is settled that when mem- 
bers of a joint family by their joint 
labour or in their joint business acquired 
property, that property in the absense 
of a clear indication of a contrary 
intention, would be owned by them as 
joint family property and their male 
issue would necessarily acquire a right 
by birth in such property. But the 
essential sine gua non is the absence ofa 
1. (1902) LL.R. 25 Mad. 149 : (1902) 2 
M.L.J. 353. 
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contrary intention. ' If there is satisfactory 
evidence of an intention .on ‘the part of 
the acquirer: of such property to: treat it 
as his-own,:but not as joint family pro: 
perty, the presumption which ordinarily 
arises, according ta the personal Jaw of 
Hindus, that. such property would be rè- 
gardec ’ as joint family ` property, will not 
arise. Ceriain incidents may be cited 
to prove ‘that the ‘first defendant did nat 
subcrdinate his -individuality-.or give 
up his right as, owner .of; ithe acquired 
ages so: as te raise a presumption 

that he desired to tieat.these properties 
as joint family properties, >- 


13. However, one such ‘incident - relied 
upon is the. writing of accounts ot Sri 
Krishna Photo Studio by Rajagopal Pillai. 
Such occasional offers by the grand- 
father to render service to the father 
after he was discharged as an insolvent 
cannot be put in ‘the forefront.. to show 
that . Rajagopal Pillai associated- himself 
with the son so as to make’ the activity 
of the. first defendant a joint activity. 
‘It may be that the first defendant as a 
dutiful son allowed-his father to help him 
in his business during the early part of 
its commencement. -We have already 
referred to-the fact that Rajagopal ie 
himself was paid a salary of Rs. 25 pe 

month as is seen from Exhibits P-60 oe 
69. . Exhibits B-48 :to B-59 are letters 


written. by the grand-father to various 


persons to intervene on his behalf and 
tequest the first defendant to send a sum 
of Rs. 30 per month. The one other 
incident -referred to by the plaintiff is his 
own contribution to the business. That he 
has experience in photography is vaguely 
referred to by P. Ws, 2and5. It may 
be that the plaintiff is interested in photo- 
graphy. But the question is, whether 
he rendered assistance to his father and 
contributed his labour to set up a case 
that the business as well as the properties 
acquired from the surplus income, are 
joint family ‘properties. He did not re- 
ceive any salary or any remuneration 
from the first defendant. He also assist- 

ed his father during his spare time by 
writing a few entries in the accounts. 
Even such association by the plaintiff 
- would not make the commercial activity 
of his ‘father a joint family business. '' A 
conscious, voluntary abandonment ‘by 


old business. - 
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the ‘first ‘defendant of his separate rights 
in the business should be established. He 
might have: ‘taken ‘some. photographs’ on 
some occasions.' He might- have profi- 
ciently as a: photographier as is seen from 
Exhibit B-70 which ‘is the’ adyertisement 
given in The Hindu to show that he is an 
experienced photographer: ‘But all such 
sporadic acts and exhibitionsof proficiency 
cannot make 'the business of-the fathér‘al 
joint family business; Fhé well-established} 
principles as is seen ‘from the pronounce- 
ments of the Supreme -Court and our 
High Court is to the effect that there is no 
presumption: that- a business conducted 
by amember of the - joint ‘family ‘is a 
joint: family - business, ‘On the other 
hand ‘the ' presumption -is to -ihe con- 
trary. The .person alleging, such ‘a 
state of-affairs should prove the-same by 
acceptable ‘and clinching’evidence:;:’ The 
fact that. the business started by one of the] 
members was of the same nature as the 
business which was cairied on by his 
ancestors will not by’itself be a sufficient 
‘discharge of the burden of proof on the 
‘part of the person alleging that such 
business is ancestral business. Even if 
it is assumed that the’ first defendant out 
of his generosity associated for certain 
purposes the plaintiff and put him in 
administrative charge of a part of his 
affairs, it does not tantamourt to a relin- 
quishment' or abandonment of his 
exclusive rights in his business and conver- 
sion of his separate business into joint 
family business. Even if the first defen- 
dant trained the plaintiff for acquisition of 
the necessary knowledge as a photographer 
thar would not be a telling feature to 
prove blending or intentional abandon- 
ment of his exclusive rights in the photo- 
graphic business and trade. One other 
feature very strongly relied vpon by the 
plaintiff is that when the account book 
was opened by the first defendant on 
19th February, 1931 in the name of 
a Krishna Photo Studio, a sum of 

379-11-0 was credited towards the 
e charges from customers. 
When ‘the business was started on 19th 
February, 1931 the entry as if a sum of 
Rs, 379-11-0 is due ‘from customers indi- 
cates that there was a. continuity of an 
The learned Judge.on a 
Gareful consideration of the ‘entries in 


Exhibit B-2 which contained ‘the above 
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Entry also rightly held that it represents 
the amount due by way of charges for 
photographs taken on'that date. - It ‘is 
not unlikely that a credit'is shown on 
that date for services rendered by the 
, photographer to his customers. “Invariably 
‘a business man would try to boost-up ' his 
business. Apparently on such anxiety, 
the. first defendant might have::made 
these’ entries on the very date when he 
started the business. The first defendant, 
however sent some old bill books con- 
taining the bill numbers which are rot 
continuous. The first defendant explains 
the position by saying that the order 
forms were loose sheets got from another 
photographer. 


14. Though this explanation is not fully 
supported by evidence, yet this sporadic 
‘instance cannot belic the first défendant?s 
case. The facts of this cdse establish 
that Rajagopal Pillai, who became an 
insolvent just about two or three years 
prior to the opening of the business by 
the first defendant, could not have had 
such custom on 19th February, 1931 for 
him to transmit the same to the first 
defendant. This again is a factor, which 
has to be taken into consideration, as 
was rightly done by the Court below. 
There is again a credit entry of Rs. 375 
in Exhibit B-2. The first defendant 
explains this entry as a sum borrowed 
from his paternal aunt. The plaintiff’s 
case is that this credit entry represents the 
value of the camera and other materials, 
which Rajagopal Pillai might have given 
to the first defendant on the date when 
he started the new accounts. There is 
absolutely no evidence to show that 
Rajagopal Pillai was possessed of 
such photographic implements for him 
to pass them on to his son. There was 
no such disclosure in the insolvency 
proceedings. The argument on behalf 
of the plaintiff that these are the assets 
which the first defendant obtained from 
his father is without any basis whatsoever, 


15. On the other hand, the evidence 
of the first defendant is more acceptable. 
He speaks to the fact that he went over 
to his maternal grand-father’s house at 
Veliapalayam when he was 14 years old 
and was living with his uncle and not with 
his father. It was only when he was aged 
MLj—15 


“matter. 
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about six he became acquainted with his 
own father. He speaks about: the. insol- 
yvency proceedings in which his father was 
adjudicated asan insolvent. -He-is em- 
phatic that he- did not. visit: his father 
-at Nagapattinam when he was. ‘seeking 
‘his livelihood as a photographer -and that 
-he-did.not leatn photography under him, 
Since the father did not care fer. him. 
He says.that prior.to his opening of his 
.business in Thiruvarvr, his father came 
-of his own accord and took up residence 
with him and it was during that period 
of stay: that Rajagopal: Pillai was asked 
to assist him in- writing accounts. He 
«denies the suggestion that his father start- 
-dithe pheto business in 1917 and that 
his father was partaking in the business 
.throughout. He refers to. the fact that 
from and out of the surplus income, he 
purchased the suit schedule properties. 
He says that his son stepped his educa- 
tion in October, 1956 when he was 17 years 
old, that he.was unable to pick up the 
art of ‘photography. He says that the 
-plaintif was occasionally looking after 
“his business wher! he was not well. He 
refers to Exhibit B-75 a release deed, exe- 
cuted by the plaintif, which emphasises 
his proprietorship in the business of Sri 
Krishna Photo. Studio. The testimony 
of D. W: 1 and his witnesses read with the 
provisions of the Hindu Gains of Learning 
Act, prompts us to accep: the first de- 
fendant’s case. Prior to 1930, when 
the above Act was passed, the com- 
mon notion was that all such gains of 
learning of a member of a joint family 
by the practice of a profession or occupa- 
tion at the expense of joint family pro- 
perty was to be treated as joint family 


‘property and if such gains were made 


by personal labour without reference to 
the joint family funds, they were the self- 
acquired property of the said member. 
But after the passing of the Act, no 
gains of learning shali be held not to be 
the exclusive and separate property of 
the member of the joint family on the 
only- grovnd that such learning was 
imparted to him at the expense of joint 
family funds and with its aid. The 
fact that during the acquisition of such 
knowledge and learning the concerned 
member of the family was maintaired 
by the joint funds of his family will not 
Under the provisions of the 
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Hindu Gains of Learning Act also, the 
first defendant’s theory that all the ac- 
quisitions made by him and referred to 
by the plaintiff in the pleadings are his 
self-acquired property, has to he accepted. 
The plaintiff himself has subscriked un- 
ambiguously to the fact that his father 
was the proprietor of Sri Krishna Photo 
‘Studio as is seen from Exhibit B-75 which 
we shall presently consider. That there 
‘was no ancestral nucleus has been proved. 
‘The plaintiff was not even born when his 
father started his business. Tt is 
impossible to believe that the plaintiff 
‘contributed to the commercial activity 
of his father to such an extent so as to 
give the impression that the father volun- 
tarily divested himself of his right over his 
business and. the properties acquired 
therefrom as sole proprietor and sole 
-owner thereof. 


16. We shall now deal with Exhibit 
B-75. This is an unregistered release 
‘deed dated 29th April, 1967 executed as 
‘between the plaintiff on the one hand 
anc the first defendanı on the other. 
The plaintiff would say that he signed it 
under coercion and compulsion. He has 
two versions te give. The first one is 
that he signed the same voluntarily 
because of his confidence in his brother-in- 
Jaw, who intervened in the matter. His 
second version is that he signed it without 
reading the contents. He admits the 
presence of independent persons at the 
time when Exhibit’ B-75 was executed. 
Taking all the citcumstances under 
which Exhibit B-75 came into existence, 
‘we are unable to accept the self-serving 
evidence of the plaintiff that he was 
‘compelled to execute the release deed, 
D.W.10 is one of the witnesses, to such 
execution. D.W. 7 is the Vakil’s clerk, 
whe was present throughout, when the 
deed was ‘prepared under instructions 
from both the plaintiff and the first deten- 
dant. D.W.7, would swear that the 
plaintiff was informed that after the 
release, he was free to carry on the photo 
business by himself excepting in the name 
of Sri Krishna Photo Studio. The first 
defendant has categorically referred to 
the fact that Krishna Photo Studio and 
the properties purchased by him from 
its income are his self acquisitions, Whilst 
holding therefore, that Exhibit B-75 
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should have been executed in the manner 
and at the time as suggested by the first 
defendant, we apply the principle that 
admissions in an unregistered deed is evi- 
dence to prove the same and particularly 
to establish that some of the propertics 
covered by it arc the self-acquisitions of 
cne of the executants of the same. This 
principle is referred to in Rajangam 4yyar 
v. Rajangam Ayyar!. As in our opinion 
Exhibit B-75 is a true document, the 


recitals therein that the photo studio 


is a self-acquired property of the first 
defendant has to be given sufficient 
weightage and effect and even on this 


-ground, the plaintiff’s case that the suit 


properties are joint family properties fails. 


In conclusion, we recapitulate the 
principle as laid down by the Supreme 
court in Lakkireddi Chinna Venkata Reddi v. 
Lakkireddi Lakshnamma?, The Supreme 
Court said : 


‘t Property separate or self-acquired 
of a member of a joint Hindu family 
may be impressed with the character 
of joint family property if it is volun- 
tarily thrown by the owner into the 
common stock with the intention of 
abandoning his separate claim therein. 
To establish such abandonment, a 
clear intentior to waive separate right 
must be established. From the mere 
fact that other members of' the family 
were allowed to use the property, 
jointly with himself or that the income 
of the separate property was utilised 
out of generosity to support persons, 
whom the holder. was not bound to 
support or from the failure to maintain 
separate accounts, abandonment cannot 
he inferred for an act of generosity 
or kindness will not ordinarily be 
regarded as an admission ot a legal 
obligation. ”’ 
The above principle squarely applies to 
the factsof this case. We have, therefore, 
no hesitation in agreeing with the findings 
of the Court below on all the issues. We 
are not traversing the few facts in relation 


-to the other issues, as they were not 
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seriously argucd before us. As no argu- 
ments. were addressed before us challeng- 
ing such findings on such issues the appeal 
fails and it is dismissed. But as it is a 
litigation between the father and -son 
and as the son has come to Court with 
an unreasonably . wide open mouth as 
against his own - father, we de not feel 
inclined to award costs. There will be 
no order as to. costs. 


C.M.P.No. 11427 of 1973: 
17. No orders. 


RS. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. é 


PRESENT --M. M. Ismail, F. 


Rasiklal M. Mehta and another 
; .. Appellants * 


Dismissed, 





Appeal dismissed. 


— 


U. 


The Hindustan Photo Films Manu- 
facturing Company Ltd., a Company 
registered under the Companies Act 
having its Registered Office at Indu 
Nagar, Ootacamund, Nilgiris Dis- 
trict, ‘Tamil Nadu. Respondent. 


Transfer of Property Act (IV of 1882), 
section 107—Lease of building for three years— 
~—Registered deed of lease—Lease deed provid- 
ing for renewal at the option of the lessee for a 
JSurther period of three years—Lessee exercising 
option—Renewal document not registered— 
Effect of  non-registration-—Lessee vacating 
premises before expiry of renewed period— 
Alleged breach of contract~-Lessee not liable 
ło pay damages to the lessor. 


‘Once an option to renew is exercised 
by the lessor or lessee, a valid lease as 
such does not come into existence unless 
a registered document as such is execu- 
ted if the renewed lease in question satis- 
fiss the requircments of section 107 of the 
Transfer of Property Act. The option 
conferred either on the lessee or on the 
lessor is more or less in the nature of pre- 
emption and neither the conferment of 
such option itself ror the exercise there- 
of automatically or of its own force 





*Appeal No. 319 of 1971. . : 
© 25th Fuly, 1975, 
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brings into existence a new lease irres* 
pective . of. other statutory provisions 
regarding the form, procedure or the 
modalities by which alone such a lease 
can be brovght into existence. There- 
fore, once a renewed lease comes within 
.the scape of section 107 of the Transfer 
of Property Act, such a lease can be made 
-only by a registered instrument. Itisa 
new lease that comes into existence as 
a result of the exercise of the option for 
renewal and that too.by the bilateral 
acts of the parties and consequently the 
new lease is made within the scope of 
th: expression occurring in section 107 
and therefore it has to be made only by 
a registered instrument. When no valid 
lease for a period of three years is created, 
ro suit could be instituted for recovery 
of damages for any alleged breach of 
contract. 


a [Para. 23.] 
‘Gases referred to :— 


Baker v. Merckel Anson, (1960) 1 Q.B. 657 ; 
Sarile Seitled Estates, In re,(1931)2 Ch. 210; 
(1877) L.R. Ex. Gh. D. 
355 ; Hand v. Hall, (1877) L.R. Ex. Ch. 
318 ; Zahoor Ahmed Abdul Sathar v. State 
of Uttar Pradesh, A.I.R. 1965 All. 326 ; 
Kai Rhuskrco Bezonjee Capadia v. Bai 
Jerbai Hirjibkoy Warden and another, (1949) 
F.G.R. 262: (1949) F.L.J. 168 : A.I.R. 
1949 F.C. 124; Bengal National Bank Lid., 
Janaki Nath Roy and others, (1927) LL.R. 
54 Cal. 813: A.T.R. 1927 Cal. 725; Bainv. 
Fothergill, (1974) L.R..7 H.L. 158 ; Regor 
Estates Ltd. v. Wright, (1951) 1 KB. 
689 ; Reference under Stamp Act, section 57 
(1902) I.L.R. 25 Mad. 3. 


Appeal against the decree of the City 
Civil Court (Ist Asst. Judge) Madras 
in Original Sui: No. 4120 of 1968. 


K. N. Balasubramaniam, for Appellant. 
King ana Partridge, for Respondent. 
The Court delivered the following 


JUDGMENT. —-The plaintiffs in O. S. No. 
4120 of 1968 on the file of the City Civil 
Covit, Madras, are the appellants herein. 
They are acmittedly the owners of pre- 
mises No, 38/3, | Mount Road, Madras. 
The respondent herein took on lease the 
ground floor of the abcve premises on a 
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rent of Rs. 4,000 per month.: The lease 
was evidenced. by a registered deed dated 
22nc¢ -April, 1964, Exhibit A-l, in- this 
case. . On the «same date,‘an agreement 
also was entered into between the parties. 
The lease was’ to commence from Ist 
January, 1964 and to be in force for a 
period cf.three years.till 318t December, 
1966. The lease deed contained a cove- 
nant for renewal at the option of the lessee 
for a. furthe: period cf three years on the 
same conditions as contained in Exhibit 
A-1. Itis the admitted case of the parties 
that before the expiry of the three years 
prescribed in Exhibit A-1, namely 31st 
December, 1966, the - respondent herein 
exercised . the option to.renew the lease for 
a further. period of three years and’ the 
appellant herein assented to ‘the same. 
Later in- 1967, ıt would appear that the 
Secretary of the respondent company 
had met the second appellant on several 
days and informed him that the respon- 
dent would like to: vacate the portion 
which it was occuvpying-in the appellant’s 
premises since it. had been _ feeling for 
some time that it needed more space 
to meet its increasing’ requirements. 
That fact is mentioned in Exhibit B-6 
dated 8th December, 1967 addresséd by 
the Administrative Officer of the res- 
pondent company to the appellants herein. 
In that letter, the said Officer, while 
informing the appellants that the res- 
pondent had been successful in locating 
a place to which it would like te shift by 
3lst January, 1968 at the latest, also 
stated thatif, however, it would be more 
convenient from the appellants’ pcint 
of view that the respondent shauld con- 
tinue in the present premises for a little 
more time, it would not mind extending 
the date ot shitting to the new premises 
to 15th February, 1968 or 29th February, 
1968 and that the respondent would be 
glad to hear from the appellants in this 
regard as soon as possible. Te the above 
letter, the appellants sent Exhibit B-7 
dated 16th December, 1967 stating that 
by abovt the expiration of the term of 
lease, three years under the original agree- 
ment, in terms thereof, the respondent 
itself opted for a renewal for another three 
years and intimated them also, which 
was duly confirmed by them ; that it was 
nearly a year since then, and that at that 
stage they were sorry that they were un~ 
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able to do anything in the matter of the 
respondent’s request through Exhibit- 
B-6 . On receipt of Exhibit B-7, the 
Administrative Officer of the respondent: 
company wrote Exhibit B-8 dated . 28th. 
December, 1967, stating that the respon-- 
dent, no doubt, desired to continue in the 
appellants’ premises beyond the period 
of the lease and the appellants-were kind 
enough to agree to that ; that the res- 
pondent would have been quite happy- 
to continue in the present premises but 
for the reasons explained to the appellants. 
in person by the respondent’s Secre- 
tary and reiterated in its letter of even 
number dated 8th December, 1967 ;; 
‘and.-that the appellants were also kind 
enough to appreciate the. respondent’s 
need for a.change of premises at that 
stage. ‘Lhe~letter proceeded ‘ to state 
that in view of what was stated earlier,. 
the respondent would find it necessary- 
to shift from the present premises to a 


„new building which it had been able to- 


locate, sometime by the end of February, 
1968; and that the respondent’would be 
glad“if the appellants’ would ` kindly- 
arrange to take over the building from. 
the Secretary - of ‘the respondent. The 
appellants wrote Exhibit A-3 dated- 6th 
January, 1968 to the respondent stating: 
that they were unable to accede to the 
respondent’s request for determining the 
arrangement midterm, since the respon-- 
dent itself opted for a further period of: 
three years from lst January, 1967 anc 
a year had elapsed in the renewed term 
also. In reply to Exhibit A-3, the Ad-- 
ministrative Officer of the respondent. 
company wrote Exhibit B-9 reply dated 
14th March, 1968 stating that since 
the termination of the original lease, the 
respondent had been continuing to- 
occupy the premises on a month to month 
tenancy basis, and that on account of the 
respondent’s need for greater space, par- 
king facilities etc., it was obliged to va- 
cate the premises. It was further stated. 
therein that although the respondent 
was liable to give the appellants only. 15- 
days notice, the respondent propased 
giving them a longer notice and that it 
would be vacating the premises on 30th 
April, 1968. The Administrative Officer 
of the respondent-company requested 
the appellants to adjust the sum of 
Rs, 18,000 lying with them as three months” 
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advance rent, against the.. rents for 
February, March. and April, 1968.. On 
receipt of Exhibit B-9, the.appellants sent 
Exhibit B-10 dated 23rd March, 1968 
-stating that by letter dated 14th March, 
‘1967 the respondent had bound itself to 
‘Stay on in the property for a further period 
of three years ,.that having exercised its 
option: under the lease deed dated 22nd 
April, 1964, Exhibit A-1, and obtained 
tthe consert of the.appellants for. the: ex- 
tensicn of the lease period, the. respondent 
was in.law bound to pay rent, and hire 
charges for the period ending 31st De- 
-cembcr, 1969, whether it used the pro- 
perty or not, and. that the respondent’s 
contention that after excrcising the option 
‘clause, the’ lease had become a monthly 
tenancy cannot hold: water and. it was 
a clear and wanton breach of contract. 
‘On receipt of Exhibit B-10, the Adminis- 
trative Officer of the respondent company 
wrote, Exhibit Bel] dated 4th April, 
1968 stating that the respondent could 
not agree with the appellants’ view that 
the. respondent was in law bound to 
‘continue as their tenant or to pay rent and 
furniture hire, charges for the premises 
upto 3lst December, 1969 and that if it 
had been the intention to do so, the res- 
pondent would Have cxecuted a lease 
- agreement and got it registered under the 
Registration. Act as ‘was, dane previously, 
The Administrative -Officer of the res- 
pondent compeny reiterated ‘that the 
respondent would be vacating the premises 
on 30th April, 1968 and that since the 
respondent informed the appellancs of 
its intention to vacate the premises as far 
back as October, 1967, there was abso- 
lutely , no cause or justification for the 
appellants taking any action whatsoever 
as threatened in their letter Exhibit B-10. 
Ultimately the respondent vacated the 
premises on 30th April, 1968 and handed 
over possession of the premises ‘to the 
appéllants herein. Thereafter the’ ‘ap- 
pellants filed the present suit claiming 
damages for alleged breach of contract 
said to have been committed by ‘the res- 
pondent herein. The amounts claimed 
in the suit consisted of a sum of Rs, 9,000 
being the damages suffered by loss of rent 
for the moriths of May and June, 1968 and 
for 7 days ‘in July, 1968 at Rs. 4,000 
a month ; a- sum. of Rs. 438.60 being the 
expenses incurred fot’ publicity to ‘miti- 
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gate damages by seeking.a new. tenant 
for the balance of the term of 18 months 
commencing from Ist July, 1968; and 
Rs. 3,600 being the loss`in the rent for 
18 months commencing from Ist July, 
1968 at the rate cf Rs. 200 on the 
ground that the appellants covld get 
a new tenant only as and from 8th July, 
1968 at the rate of Rs. 3,800 per month 
for the: ground floor. -.The complaint 
of the appellants in the plaint was that 
once - the respondent exercised its option 
for renewal of the. tenancy, it was bound 
to continue in- possession of the property 
paying rent for a further period of three 
years ending with 31st December, 1969, 
and that inasmuch as the ‘respondent 
vacated the premises before the expiry 
of the said period, the appellants were 
entitled to claim damages from the res. 
pondent herein on- account: of the loss 
suffered by them. -~ . i 


2. This case of the appellants was resis- 
ted by the respondent herein. - The res- 
pondent contended that there was no 
lease for a furthcr period of three years 
ending with 31st December, 1969, After 
3ist December, 1966, the respondent was 
in’ occupation of the property only as a 
tenant from month to month:and the 
lease ` could be ‘terminated hy giving 15 
days notice and the respondent had ter- 
minated the lease by giving a larger 
notice in this case and therefore it was not 
liable for any Gamages to the appellants. 
It also questioned the quantum of the 
damages ‘claimed by the appellants as 
well as the interest on damages claimed 
by them. aoe Š 


3. -On the basis of the above pleadings 
the following issues were framed for trial 
by the trial Court :. © 


1. Whether. plaintiff is entitled to rent 
for May and June; 1968 and 7 days in 
July, 1968 at. Rs. 4,000 per month?, 


2.- Whether defendant was .bound to 
enter inte’a lease-for a further period of 
three years from Ist January, 1967? If 
so, whether there was a breach? 


3. “Whether plaintiff is entitled, to dama- 
ges at Rs. 200 per month for. 18 months 
from Ist*\Janvary, 1967? .- 

4. Whether, defendarit’ is entitled-to a 
credit of Rs.200 per’ month ‘being: excess 
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rent realised for the fourth floor of the 
premises? _ 


5. Whether plaintiff is entitled to 
mterest ? If so, at what rate? 


6. To what relief? 


4. The learned Ist Assistant Judge, City 
Civil Court, Madras, by his judgment and 
decree dated 19th January, 1970 dismissed 
the suit instituted by the appellants herein. 
He took the view that the respondent was 
not justified in putting forward the con- 
tention that there should be a registered 
document to cover the renewed period, 
that a valid renewed lease came into 
existence, but the respondent had a right 
to terminate the tenancy by giving a rea- 
sonable notice, that such reasonable notice 
had been given in the present case and 
that therefore the appellants were not 
entitled te claim any damages from the 
respondent herein, It is against this judg- 
ment and decree that the present appeal 
has been filed by the plaintiffs in the suit, 


The following questions arise for deter- 
mination in this case. The first question 
is, whether the contention of the respon- 
dent that thcre should have been a lease 
under a registered document for the 
renewed period also and in the absence 
of such a registered document, there was 
no valid lease is correct or not. If this 
contention of the respondent is to prevail 
then no further questicn will arise in the 
present case, because admittedly the svit 
was instituted by the appellants herein 
on the basis that there was a valid lease 
tor a particular period and by unilaterally 
vacating the premises before the expiry 
of the said period the respondent com- 
mitted a breach of contract. If. on the 
other hand, the answer to the first point 
is that there was no need for a registered 
document, the second question for consi- 
deration would be, whether the appellants 
were entitled to the damages claimed by 
them or they were not entitled to claim 
damages because the lease had been termi- 
nated by.the respondent by giving a 
reasonable notice. . 


5. As far as the second point is con- 
cerned, it can be easily disposed of. In 
the present case, as I have pointed. out 
already, there was Exhibit B-6 dated 8th 
December,. 1967 under which the respon- 
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dent intimated its intention to vacate the 
premises by 31st January, 1968 and also. 
pointed out that the respondent would be 
willing to continue in occupation till 15th 
February, 1968 or 29th February, 1968, 
Subsequently, there was Exhibit’ B-9 
dated 14th March, 1968 whereunder 
the respondent finally gave notice that it 
would be vacating the premises on 30th 
April, 1968. It is these notices that 
were taken to be reasonable notices for 
terminating the tenancy on the part of 
the respondent by the learned trial Judge 
and itis on that basis he held that there 
was valid termination by the respondent 
and that the appellants were not entitled. 
to claim any damages or compensation.. 
The question of valid termination wilf 
arise only on the basis of assumption of 
existence of a valid lease. If there had 
been a valid lease for a further period of 
three years, the learned counsel] for the: 
respondent had to frankly concede that 
such a lease could not be unilaterally 
terminated by one of the parties before the 
expiry of the term for which the tenancy 
was created and consequently he could. 
rot support the conclusion of the learned 
trial Judge on this aspect of the matter. 


6. It may also be noticed in this con- 
text that the learned trial Judge miscon- 
strued the scope of clause IV (e) of Exhibit 
A-l. Clause IV (c) of the lease deed. 
Exhibit A-1 runs as follows:— 


“The lessees have the option of renew~ 
ing the lease for a further period of 
three years on the same terms and. 
conditions as contained herein or termi- 
nating the lease by giving the lessors. 
three months’ notice in writing before 
the expiry of the period of lease, if 
necessary’. F 


The second limb of this clause was taken. 
to mean that the tenant, namely, the res- 
pondent had an option of terminating: 
either the original lease or the renewed 
lease by giving three months’ notice in 
writing. In my opinion, that construc- 
tion is not sound. It should be noticed 
that the first limb of this clause does not 
refer to the respondent exercising its. 
right to have the lease renewed by giving. 
a notice of a particular period. Therefore, 
a combined reading of the first and 
second limbs of clause IV (e) will lead to. 
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the conclusion that if the respondent did 
not want to exercise the option of having 
the lease renewed for a period of three 
years, it must give intimation of that 
fact three months before the expiry of 
the original period of three years and if 
no such notice was given, the respondent 
must be deemed to have exercised the 
option for having the lease renewed for a 
further period of three years. It is this 
idea which has been put in clause IV (e) 
of Exhibit A-1, though in a defective and 
inartistic language. Having regard to 
the context the setting in which clause 
IV (c) occurs in Exhibit A-1 learned coun- 
sel on both sides ultimately agreed that 
that would be the proper construction 
of clause IV (c) and that the second limb 
of clause IV (c) did not deal with an indc- 
pendent situation of the tenant terminat- 
ing either the original lease of three years 
or the renewed lease of three years by 
giving three months’ notice. i 


7. In-view of the above position, the 
only question that arises for determina- 
- tion is, whether a renewed lease can come 
into existence validly without there being 
a registered instrument. The contention 
of the respondent that there should be a 
registered document is based upon the 
language of section 107 of the Transfer 
of Property Act. According to section 
107 of the Transfer of Property Act, a 
lease of immovable property from year 
to year, or for any term exceeding one 
year or reserving 2 yearly rent, can be 
made only by a registered instrument. 
There is no dispute in this case that the 
original lease was for a period of three 
years, and the renewed lease contemp- 


lated by Exhibit A-1 was also for a period . 


of three years and therefore would come 
directly within the scope of section 107 
of the Transfer of Property Act. The 
learned trial Judge has not considered the 
question, whether a registered document 
is necessary or not for bringing into exist- 
ence a renewed lease for a period of three 
years and all that he had stated in para- 
graph 12 of the judgment was that in 
Exhibit B-5 itself the Secretary of the 
respondent company had clearly and in 
unequivocal language stated that he was 
glad to note that the terms and conditions 
under which the appellants agreed to 
extend the lease for a further period of 
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three years commencing from Ist January, 
1967 would be -the same as those which. 
applied to Exhibit A-1 lease, that having: 
thus. made the appellants believe that no- 
formal agreement of lease need be exe- 
cuted by the respondent in respect of the 
extension of the lease and that the exten-. 
sion of the lease would be governed by the 
terms and conditions contained in Exhi-. 
bit A-1, it was indeed idle for the respon- 
dent to contend that such exercise of 
the option for renewal by the respondent 
would not in law create a renewal of: 
lease between the parties and that the 
absence of a registered lease-decd for a. 
further term of three years was fatal to 
the appellants’ claim. It is rather diffi- 
cult to understand what exactly the lear- 
ned trial Judge meant to state by the 
above observations. Whether he was: 
putting it on the basis of estoppel.or not is 
not clear and ifthe law required, that the- 
lease deed showld be in writing, how the 
question of estoppel can arise so as to be 
against the law itself passes one’s compre-- 
hension.. Under these circumstances, the 
question is completely open as to whether: 
a registered document is necessary or 
not. . i 


8. I gave more than one opportunity 
to the learned counsel on both sides to. 
produce any decision or any principle 
either for or against the contention that a. 
Tegistered document is necessary in respect 
of a renewed lease. The learned counsel]! 
on both sides after taking time informed 
the Court that there has been no direct 
decision on this point either way, and a. 
decision has to be arrived at only on the 
basis of certain general principles and 
some observations made by Courts in 
certain other judgments. Under these 
circumstances, I have necessarily to con-- 
sider the question without the assistance 
of any decided cases, but on the basis of-the 
general principles. aa 


9. Before I deal with this question, IT 
shall make a réference'to one or two facts 
in this case. One.is, some of the corres~ 
pondence that passed between the parties: 
referred to the fourth’ floor of the premises: 
in question having been taken on lease 
subsequent to Exhibit A-1. But befére- 
me the entire argument proceeded on the: 
basis that the property which was the- 
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subject matter. of Exhibit A-1 lease was 
also.the subject matter of rénewal subse- 
quéntly.. Secondly, the correspondence, 
passed. between ‘the. parties also used the 
expression, -~ “extension. of lease”... But 
before me, the argument was advanced 
by both.sides on the basis of renewal.as 
contained in clause IV (e) of Exhibit A-1. 
‘Therefore, I am dealing with the question 
only on the basis that thére. was exercise 
of option. on the part of the respondent 
herein in terms of clause. IV (c) of Exhibit 
A-1 for the purpose of renewing the lease 
in. respect of. the ‘identical property for a 
further. period:of three years... te 
10. . Mr. .K:N..Balasubramaniam, learn- 
ed ‘counsel‘for the appellants, contended 
‘before me: that a’covenant for a renewal 
for a further. term in a-lease-deed ‘is more 
or less in the Mature of-a provision for 
extension of the period of lease and that 
consequently once the ‘option conferred 
aon the [esseé‘or lessor for’ the. renewal: of 
the lease has been exercised all: that 
happens is that for ‘extension `of 
the original period’ of lease“ no” regis- 
tered document is necessary,. The ‘lear- 
ned counsel also contended that a cove- 
nant for a renewal in a lease deed can be 
looked at from another point of view 


also.’ That is; the: provisions in such a’ 


ease deed may ‘be looked at ; as the lease 
to commerce immediately for the first 
-period of three yeats and a future lease to 
come‘into.existence on the éxpiry of' the 
term of the first lease, subject to the contin- 
gency’ of the lessee~ exercising his option; 
and so far as the present case is concerned, 
Exhibit - A-1 contains both the- leases, 
namely, the lease to commence immedia- 
tely and the lease to commence in’ future 


-on the expiration of the period of the ‘first ` 


three years;-if the lessee had exercised its 
“option, and, both -the leases having--been 
yeduced: to writing in the form of Exhibit 
A-1, a registered document, no further 
registered document was necessary.~ In 
‘support of these contentions, the learned 
‘counsel himself was not able to produce 
any authority and he relied on only a few 
statements contained in two ‘decisions to 
which I shall draw-attention immediately, 
11. The first decision relied on is Baker v, 
Merckel Anson‘. (Third.Party).. In that 
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case, by a lease, under, seal dated 17th 
February, 1947, one Frederick Jonas 
Baker demised certain. premises for a term 
of seven years from Ist November, 1946, 
ata yearly rent of £150, to Henry Mer- 
ckel, . In, 1949 the landJord and the ten- 
ant.came, to an agreement which was 
embodied in a supplemental deed endor- 
sed on the lease. The relevant, portion 
of the same was: š 


i. “If the tenant shall give notice in writ- 

. ing to. the landlord before: Ist November; 

1952, of such his desire. the within 

-. written lease. shall thereupon. be read, 

. construed and, take cffect ..as though 

. the: term thereby granted was for a 

period of 11 years from Ist November, 

- 1946, and that the tenant shall paint the 
- external wood.......... ine M 


Qn 9th April, 1951, the lessee assigned the 
premises, with the benefit of the option; 
to a third party, namely, Mrs. Anson. 
On 18th October, 1951, Mrs. Anson by a 
similar document assigned the, premises 
to the fourth party, ; namely, James 
Donald Whites. In 1952 the fourth 
patty validly exercised the option. 
Later in 1952 the fourth. party, in his 
turn, assigned to Mrs. Derothy White. 
In September, 1957, the ultimate assignee 
Mrs. Dorothy White gavc up possession, 
leaving rent unpaic. and having committed 
breaches of.the covenant to repair. The 
landlord obtained judgment against her 
for £818 8s. Ild.- No recovery was 
made under that judgment and the land- 
lord then instituted proceedings against 
the original tenant, Merckel, seeking to 
recover the same sum against him. The 
defence admitted the original lease and 
the supplemental deed but denied that 
the ‘option was validly exercised. The 
defendant contended that his liability 
terminated at Ist November,, 1953, the, 
expiry date of the original lease. The 
Court of Appeal held that the original 
lessee remained liable by privity of con- 
tract, for the effect in-law ofthe supple- 
mental .deed, was to vary -its : date, 
namely, 23rd March, 1949, the seven 
year lease by building into it an option 
which, when exercised, would enlarge 
the: term retrospectively to- one of 1] 
years ahd. that accordingly, the rule of 
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law that an alteration in the term of, an 
existing lease could operate only as a sur- 
render of the old lease and a grant of anew 
one applied in March, 1949, and not when 
the option was exercised in 1952, for the 
exercise of the option was not a consensual 
matter but a unilateral act, consistent 
with the contract between the original 
parties, which by its own force enlarged 
the demise. Sellers, L.J., referred to the 
jaw laid down by Maugham J., In re, 
Savile Settled Estates}, to the effect: 


** An alteration of an existing lease so 
that it will operate for a term extending 
beyond the original term can operate, 
in law, only as a surrender of the old 
lease'and a grant of a new one”. 


and proceeded to state: 


‘The argument for the appellants was 
that the operation of the rule did not 
take place wntil the option was exercised 
in 1952 by the fourth party as assignee 
of the third party, who was an ‘assignee 
of the defendant, the original lessee, 
and, therefore, the tenant was ‘not 
bound to the landlord after the expira- 
tion of the seven years as he was not a 
‘party to the extended lease. 


But what was done in 1949 was nota mere 
agreement for the future; it was the grant- 
ing and obtaining by mutual agreement 
of a right which the tenant could at his 
option exercise, and which at once became 
an enforceable part of .the contract. 
The agreement did: not of itself enlarge 
the original term but it provided that 
it might be extended without any further 
consent of the lessor and was, therefore, 
a substantial alteration of a character to 
which the rule. applies”. 


According to the learned Lord Justice, 
what had happened was, the supplemental 
deed of March, 1949, had the effect in law 
of supplanting the original lease by a new 
one, the terms of which were derived from 
reading the two documents together and 
the effect was to include the option as if 
ithad been in the original lease and there 
was, therefore, while the landlord and 
tenant were in direct contractual relation- 
ship, a contracted right by unilateral 
action of the tenant to enlarge the term 
from seven to eleven years, and to vary 
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by the same action the provisions as to 
the painting of the outside of the premises. 
Consequently, the facts of the above case 
and the reasoning and the conclusion of 
the Court of Appeal thereon have no 
relevancy to the question under considera- 
tion, namely, whether, when the option 
for renewal contained in the original lease 
deed is exercised and a new lease comes 
into existence, the new lease deed, if it 
otherwise satisfies the requirements of 
section 107 of the Transfer of Property, 
has to be registered or not. 


sz. The next decision relied on by 
Mr. K. N. Balasubramaniam is that of 
the Court of Appeal in Hand v. Hall. 
The facts of that case are peculiar. 
According to the law then in force, a lease 
for a period exceeding three years, if it was 
not under seal, was invalid. In that case, 
the relevant portion of the lease deed which 
was not under seal was as follows:— 


‘-Hand agrees to let, and Hall agrees to 
take, the large room or the south end 
of............from the 14th February, 
next until the following Midsummer 
twelve months, and with right at end 
of that term for the tenant, by a month’s 

` previous notice, to remain on for three 
years and a half more”. 


The tenant did not take possession of the 
room at all and the rent for the first quar- 
ter fell due. The landlord instituted the 
suitfor recovery of the said arrears of rent, 
Two defences were taken. One was 
that by the effect of the Statute of Frauds 
and the Statute 8 and 9 Vict. C. 106, S. 3, 
it was not a valid lease and the second was 
that the plaintiff, who was himself a lessee 
had no title to grant the lease intended, 
and that the defendant, before entry and 
before commencement of the intended 
term, avoided the lease on that ground. 
Cleasby, B., in Hand v. Hall?, held that 
the lease in question was a lease exceed- 
ing three years. It was observed: 


““A- lease not exceeding three years, in 
our opinion, must be a lease not giving a 
right (independent of the lessor) exceed- 
ing three years, We think a demise 
- for three years, and for three years 
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longer, at the option of the lessee, could 
not be said to be a lease not exceeding 3 
years, and would not be valid if by 
parol only. 


It is true that in the present case the 
lease is not in the above terms, but the 
tenant acquires under it a right at his 
own option by a month’s notice to con- 
tinue it on. If that is given the tenant 
still holds ‘under the original demise 
there is no further act of the lessor”. 


13. When this was taken on appeal to the 
Court of Appeal, the decision of the trial 
Judge was reversed. Lord Cairns, 
in Hand v. Hall', after extracting the pro- 
visions in the lease already extracted by 
me ‘above, preceded to state : 


“By this latter part of the agreement 
(namely); ‘with right at the end of that 
term for the tenant,by a previous month’s 
notice, to remain on for three yeers and 
a half more’ an option is given to the 
defendant, and must be exercised by 
him before it can be said thet any 
interest has passed to him. It is a 
stipulation that at his option, on a 
notice given to the plaintiff, he shall 
not be disturbed for three years and a 
half. Whereas there is not anything 
to be done by the tenant in the first 
part of the agreement to create a demise, 
in the second part something has to be 
- done by him before that part takes 
effect, and until that is done it is impossi- 
ble to tell whether a tenancy shall come 
- into force or not. I think, therefore, 
` that itis absolutely necessary to divide 
_ the contract into two parts. I think 
the, agreement is an actual demise, with 
a stipulation superadded, that if at his 
option the tenant gives the landlord a 
notice of his intention to remain, he 
shall have, a renewal of his tenancy for 
‘three years and a half.” 


In my opinion, the above decision is not 
of any assistance to decide the controversy 
in this case. As I have pointed out 
already, the original term of the lease 
was only for 12 months and for that the 
document need not be under seal, but 
only if the period exceeded three years, 
it had to be under seal. In that ease, 
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only the renewed . period contemplated 
therein exceeded three years and in that 
context the question was, whether the 
original lease should be under seal, because 
the extension contemplated had exceeded 
three years. It is only in that context 
the question was decided. in that case. 
The further question that arose was in 
relation to recovery of the rent for the 
first quarter itself, that is, within the first 
twelve months, Admittedly the lease for 
the first twelve months need not have been 
under seal. Therefore, that decision has 
no bearing on the point to be considered 
in the present case. 


14. On the other- hand, there are cer- 
tain observations made by some Courts in 
this country which have a bearing on this 
question. For the purpose of understand- 
ing this, it is necessary to refer to some 
more provisions of the Transfer of Pro- 
perty Act. Section 105 of the Transfer 
of Property Act defines “lease” and also 
the terms, “lessor”, “‘lessee’’, ‘“‘premium”’ 
and “rent”, Section 106 deals with 
presumption regarding the duration of 
certain leases, in the absence of written 
contract or local usage. Section 107 
which alone deals with, how lease should 
be made, runs as follows:— 


«107. A lease of immovable property 
from year to year, or for any term exceed- 
ing one year or reserving a yearly rent, 
can be made only by a registered instru- 
ment. 


All other leases of-immovable property 
may be made either by a registered 
instrument or by oral agreement accom- 
panied by delivery. of possession. 


Where a lease of immovable property 
is made by a registered instrument, 
such instrument or, where there are more 
instruments than one, each such instru- 
ment shall be executed by both the 
lessor and the lessee : ` 


Provided that the State Government 
may from time to time, by notification 
- in the Official Gazette, direct that leases 
of immovable property, other than 
leases from: year to year, or for any 
term exceeding one year, or reserving a 
yearly rent, or any Class of such leases, 
may be made by unregistered instru- 
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“ment or by oral agreement without 
delivery of possession”. 


Section 108 deals with rights and liabi- 
lities of lessor and lessee, while section 109 
deals with the rights ‘of lessor’s transferee. 
Section 110 deals with exclusion of the day 
on which the term of lease commences. 
Section 111 deals with determination of 
lease.‘ Sections 112, 113, 114 and 114-A 
deal with waiver of forfeiture, waiver of 
notice to quit, relief against forfeiture for 
non-payment of rent and relief against 
forfeiture in certain other cases respec- 
tively. Section 115 deals with the effect of 
surrender and forfeiture on under-leases. 
Section 116 deals with the effect of hold- 
ing over and that section is as follows:— 


“116. If a lessee or under- lessee of 
property remains in possession thercof 
after the determination of the lease 
granted to the lessee, and the lessor 
or his legal representative. accepts rent 
.from the lessee or under-lessee, or 
otherwise assents to his continuing in 
possession, the lease is, in the absence of 
an agreement to the contrary, renewed 
from year to year, or from month to 
month, according to the purpose for 
which the property is leased, as speci- 
fied in section 106”. ` 


The question has come up for considera- 
tion in the context of the language of 
section 116, 


15. In Zahoor Ahmad Abdul Sattar. v. 
State of Uttar Pradesh and another, a Bench 
of the Allahabad High Court had to con- 
sider the effect of “holding over” by a 
tenant after the original period of lease was 
over. The appellant therein was gran- 
ted a lease of land for industrial purposes 
from Ist March, 1947 by the Government 
for one year at an annual rent of Rs. 100. 
A document was executed and that. was 
marked as Ex. 3. A subsequent lease 
for the same sum of Rs. 100 was exe- 
cuted on the 10th June, 1948 for one year 
beginning the 19th of March, 1948. 
That cocument was marked Exhibit 4. 
One question that came to be considered 
was about the effect of holding over as 
contemplated in section 116 of the Trans- 
fer of Property Act. Having regard to 
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the periods mentioned in Exhibits 3 and 4, 
the question of registration did not direc- 
tly arise. However, the Court observed: 


“As to the renewal of the lease by hold- 
ing overin the instant case also it was not 
necessary for it to be a registered instru- 
ment. No doubt, under section 116 of 
the Transfer of Property Act by holding 
over, the defendant became a tenant 
-from year to year but as the relationship 
‘of landlord and tenant ‘between the 
plaintiff and the defendant was:a 
- result of operation of the law and not 
the result of an act- of parties section 107 
would not apply. Section. 107. applies 
to leases that are ‘made’ and not.to 
leases that are ereated by law. As a 
result of the holding over there is a 
case of the renewal only by operation 
oflaw and not the making of the lease”. 


The learned ‘counsel for the respondent 
submitted that the above observations 
meant by implication, that if, after the 
expiration of the original period of lease, a 
lessee continues to remain in possession 
of the property on a subsequent: lease, 
and that subsequent lease comes within 
the scope of section 107, that lease can be 
brought about only by a registered instru- 
ment and that only becausé of section 116, 
statutorily creating the subsequent lease, 
the provision regarding the requirement 
of a registered instrument did not: arise 
in that case. It israther doubtful-whe- 
ther the above observation can be said 
to represent correctly the legal position. 
Even section 116 contemplates a subse- 
quent lease by act of parties. The signi- 
ficant thing to be noticed with-regard to 
section 116 is, it actually uses the expres- 
sion, “lease is... renewed from year 
to year or from month to month”. In 
view of this, the Federal Gourt of India in 
Kai Khushroo Bezonjee Capadia v. Pai Farbai 
Hirjibhoy Warden and another*, proceeded 
on the basis that even in respect of hold- 
ing over, a new lease comes into existence 
by the consensual act. of parties, though 
there was a difference of opinion between 
the majority of Judges and Patanjali 
Sastri, J., as to whether such a new lease 
came into existence on the facts: of the 
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particular case or not, According to the 
majority, the tenancy which is created 
bythe ‘holding over’ of a lessee or tnder- 
lessee is a new tenancy in law even though. 
many of the terms of the old lease might 
be continued in it, by implication; and it 
cannot be disputed that to bring a new 
tenancy into existence, there must be a 
bilateral act. 


16. In Bengal National Bank Ltd. v. 
Janaki Nath Roy and others!, Rankin, G.J.» 
on behalf of the Bench of the Calcutta 
High Court had to make some observa- 
tions with regard to section 116 itself. 
The learned Chief Justice stated: 


“Apart from specific performance of 
the covenant for renewal, what is the 
effect of the Transfer of Property Act 
when applied to the facts of the present 
case? The statute uses the word 
‘lease’ not merely for interests which 
can only'be created by registered instru- 
ment but for all interests of the chara- 
cter defined by section 105. Section 
106 speaks of a ‘lease from manth to 
month’ and section 116 which deals 
with the effect of holding over says that 
‘the lease is, in the absence of an 
agreement to the contrary, renewed 
from year to year, or from month to 
month, according to the purpose for 
which the property is leased, as speci- 
fied in section 106.’ 


` This provision must, I think, by regard- 
ed as- supplemental to’ and in qualifica- 


tion of clause (a) of section 111 which 


states that a lease determines by efflux 
of the time limited thereby. But I do 


not think it can be read as meaning’ 


that if there is no agreement to the con- 
trary. the lease is renewed from month 
to month but that if there is an agree- 
ment:for any other period then the lease 


is renewed for that period however’ 


long.” 


17. This would seriously trench upon 
the policy of section 107. The intention 
of section, 116 is in my judgment that the 


léssée holding over with the landlord’s . 
mere consent has still a lease but only from’ 


month to month; he gets this but no grea- 
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ter interest and-he does not even get this 
if there be an agreement with the landlord 
that he is to be a mere licensee, tenant-on- 
sufferance or tenant-at-will. The tenant, 
continuing in occupation under a special 
agreement for a further lease is a different 
case from the tenant holding over merely 
by consent, but if for any reason his,agree- 


. ment has to be disregarded he can fall 


back upon the landlord’s mere consent 
and claim his rights under section 116. 
If the matter be regarded in the first insta- 
nce as between lessor and lessee the posi- 
tion is that the latter is either: (i) by virtue 
of the- doctrine of specific performance or 
otherwise clothed with the estate and right 
given by the special agreement or ; (zi) the 
holder of a lease from month to month, 
It is doubtless true that if.at the expiry 
of the original term the person who con- 
tinues in occupation is not the lessee but 
his representatives or assigns there is noth- 
ing in section 116. to enable the lessor 
by mere consent to convert such represen 
tative or assign into a monthly tenant. 
The obviows inference from the above 
observation of the learned Chief Justice is, 
under the cloak of “an agreement to the 
contrary” contained in section 116 of 
the Transfer of Property Act, there cannot 
be a lease coming within the scope. of 
section 107 of the Transfer of Property 
Act, without there being ‘a registered 
instrument creating such a lease. ` 


18. The next decision to which my atten 
tion‘was drawn by théilearned counsel for 
the respondent is that of a Full Bench of 
this Court on Reference under Stamp Act, 
section 57.4 In that case, there was an 
instrument of lease for a term of three 
years on a monthly rent of Rs, 190 witha 
covenant on the part of the lessor to renew 
the lessee at the option of the lessee for a 
further term of one or two years from the 
expiration of the said term of three years. 
The question that came to be considered 
was, whether the document had to- be 
stamped on the basis of there being two 
transactions, one, a lease for a period of 
three years, and another an agreement 
for granting a lease for a further period. 
This Court held that the document had 
to be stamped only as a lease. This Court 
pointed out: — : 
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“The lessee agrees, among other things, 
to pay a monthly rent of Rs. 190 for 
the premises in question’ for a period 
of three years in consideration of the 
lessor demising the premises for å period 
oí three years and also agreeing to renew 
the lease, at the option of the lessee, 
for a further term of one or two years. 
If the covenant to renew were disan- 
nexed from the lease,there would be no 
consideration for the covenant to renew. 
A covenant for renewal at the option of 
the lessee is an ordinary covenant in a 
great many leases and for at least two 
centuries, it has been held to be a co- 
venant running with the land. 
A mere agreement to lease is not a co- 
venant which will run with the land 
and will not bind a transferee for agree- 
ment. The transaction or matter to 
which the instrument in question relates 
is single and indivisible and cannot 
be treated as relating to two distinct 
matters within the meaning of secticn 
5 of the Stamp Act. The instrument 
contains only one contract, a demise ; 
the option of renewal of the lease is 
ancillary to it and forms part of the 
consideration for entering into the 
lease.” 


In my opinion, this decision does not really 
throw any light onthe question we are 
considering. 


197 My attention was also drawn to the 
following passage occurring in Mayne 
and Macregor on Damges, Twelfth 
Edition, page 431 : 


“ Covenants to renew leases and options 
to purchase in leases are but agreements 
to lease and agreements to sell res- 
pectively super-imposed upon an exis- 
ting lease between the same parties. 
A breach of such covenant or option 
is thus in effect a failure to complete 
a contract ta lease or sell, and there- 
fore the rule in Bain v. Fothergill1, im- 
posing arestrictive measure of damages 
is in full operation should the failure be 
through a defect in title.” 


The argument based upen the above 
passage is that the covenant for renewal 
ofa lease.is merely an agreement to obtain 
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a fresh lease and: that that by itself does 
not create a lease. Therefore, if a fresh 
lease is to be brought into existence, it 
can be effected only by means ofa re- 
gistered instrument. 


20: Jam of the opinion that the matier 
can be considered from a different angle. 
J have already referred to the decision 
of the Federal Court of India in Ka 
Khushroo Bezonjee Gapadia v. Bai Ferbai 
Hirjibhey Warden and another1, where the 
Federal Court was considering the scope 
of section 116 of the Transfer of Property 
Act and having regard to the language 
used thercin it came to the conclusion 
that a leasé by holding over was merely 
a new lease brought into existence by 
the bilateral act of the lessor and lessee. 
Having regard to the use of the word, 
“renewed”? in section 116 of the Transfer 
of Property Act and the construction put 
upon that section by the Federal Court, 
I am inclined to hold that even when 
there is an option for a renewal in a fresh 
lease and for a valid lease to come into 
existence, if such lease otherwise satis- 
fies the requirements of section 107. 
There must be a registered instrument. 


“The ordinary meaning of the word, 
‘renew ’is to bring again ; to repeat 
to make again; to substitute new for”. 
(Vide Chambers Twentieth Century 
Dictionary, New Edition, 1972) 


According to Shorter Oxford English 
Dictionary, the meaning of the word, 
‘renew’ is : 


“To restore, re-establish, set up again, 
being back into use or existence ; To 
take up again or afresh, io begin again, 
recommence ; 


To replace by some new or fresh thing 
of the kind, to restore by means of subs- 
titution or a fresh supply ; 


To grant a new esp. to grant or give 
(a lease, bill, etc.) for a fresh period”. 


Thus, it willbe seen that the Dictionary 
meaning of the word, ‘ renew’ in rela- 
tion to grant of lease, is to grant a new 
or to grant or give a lease for a fresh 
period. In Ballentine’s Law Dictionary, 
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Second Edition, the meaning of ‘renewal 
of lease ” is given as : 


“ There is a distinction between a sti- 
pulation in a lease to renew for an 
additional term and one to extend it, 
in thata stipulation to renew requires 
the making of a new lease, while a sti- 
pulation to extend does not.” 


Section 2 (1) of the, English Landlord 
and Tenant (Rent Control). Act, 1949, 
12 & 13 Geo. 6, Ch. 40 stated that, a 
person shall not, as a condition of the 
grant, renewal or continuance of a te- 
nancy to which this section applies, re- 
quire the payment of any premium in 
addition to the rent”. Thus, it will be 
seen that this section uses all the three ex- 
pression, “grant of a tenancy” “renewal of 
a tenancy” and ‘continuance ofa tenancy’. 
The scope of these expressions contained 
in this section came to be considered by 
the Court of Appeal in England in Regor 
Estates Ltd, v. Wright. Denning, L. J., 
with regard to these provisions stated : 


“Under the Act of 1949 a landlord 
must not require a payment of a pre- 
mimum on any of the following agree- 
ments if made since the Act:—(1) on a 
“grantof tenancy” (which means an 
agrecment to grant an initial tenancy) 
(2) on a “renewal of tenancy”? 
(which means an ‘agreement for a fresh 
tenancy following on the termination 
of the earlier one); and (3) ona ‘‘con- 
tinwance of a tenancy’ which means, I 
think, an agreement to continue an 
existing tenancy, as, for instance, by 
agreeing not to give notice to deter- 
mine or to re-enter under a provision 
in that behalf).”’ 


Thus, it will be seen that the expressions 
“renewal of tenancy’’ has been under- 
stood as “an agreement for a fresh te- 
nancy following on the termination of the 
earlier tenancy ” and this meaning of Den- 
ning L.J., is consistent with the meaning 


contained in Ballentine’s Law Dictio- 
nary. 
21. Thus, it will be clear that once a 


tenant or lessor exercises his option for 
renewal of an existing tenancy for a fur- 
ea E a 
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ther period, what comes into existence 
is a fresh tenancy in replacement of the old 
tenancy, and such tenancy will have to 
satisfy the requirements of the law re- 
garding the making of the tenancy. I 
have already extracted the provisions of 
section 107 of the Transfer of Property 
Act. The provisions contained therein 
make it absolutely clear that it is the 
policy of the law that a lease of immovable 
property from year to year, or for .any 
term exceeding one year or reserving a 
yearly rent, can be made only by a regis- 
tered instryment and not otherwise. The 
use of the expression only occurring in 
the first limb of section 107 is significant. 
The proviso to the section-enables the 
State Government from time to time 
by notification in the official gazette, ta 
direct that leases of immovable property 
may be made by unregistered instrument 
or by oral, agreement without delivery 
of possession. But the statute has taken 
care to see that even the State Govern- 
ment has no right by such notification 
to exclude the leases from year to year or 
for any term exceeding one year or reser- 
ving a yearly rent from the requirements 
of their being made or created only by 
registered instruments. Consequently, 
the policy of law is that a lease which 
satisfies the requirements mentioned in 
that section has to be only by a regis- 
tered instrument and not otherwise. 
The significance of this can be apprccia- 
ted only if we realise that there are pro- 
visions in the Registration Act as well 
as the Stamp Act dealing with leases. 
The Stamp Act deals with leases in the 
context of the stamp duty payable there- 
on and the duration of the lease is the 
criterion for determining the quantum 
of stamp duty. So also the Registra- 
tion Act gives a wider definition to the 


term ‘lease’? and also requires 
the lease deed . coming within 
the scope of the provisions contained 


therein to be registered. The object of 
the Stamp Act is to collect revenue and 
the object of the Registration Act is to 
give notice to other parties as well as to 
insist upon certain - transactions being 
effected and proved by registered instru- 
ments only. On the other hand, The 
Transfer of Property Act dealing with 
the transfer of interests in immovable 
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property expressly -states that -a lease 
deed of the kind mentioned in section 107 
can be brought-into existence only- by 
means of a registered instrument. If 
so, to come to a.conclusion which will 
have the effect of avoiding the provisioris 
contained therein.will be-opposed to the 
policy of law. itself.. a 


22. Let me take an illustration. Sup- 
pose a Jandlord and a tenant enter into 
a lease in respect of immovable property: 
and fix the duration of : the lease as six 
months.. Such a lease is not required 
to be by. a registered instrument under 
section 107 of the Transfer of Property 
Act, in view of the duration mentioned 
above, Suppose that lease also contains 
acovenant for renewal’ either at: the 
option of the lessee or at the option of the 
lessor, whereunder on the exercise of the 
option, the lease will stand renewed for a 
period of three years. If the argument 
of the learned counsel for the appellants 
is to be accepted, the request will be that 
the original lease need not be under a 
registered document because it was not 
for a period exceeding one year and the 
renewed lease need not be by.way of a 
registered, instrument, though ‘for a term 
exceeding one year, because the renewal 
will not constitute making of a new lease, 
but merely the continuance ‘of the old 
lease. I am clearly of the opinion that 
such a construction will defeat the very 
object of section 107 of the Transfer of 
Property Act and. therefore cannot be 
countenanced by Courts. As a matter 
of fact, the entire section can be'nulli- 
fied and rendered nugatory by a landlord 
and tenant entering into a lease for a very 
_ short period which does not require regis- 

tration, but providing for a renewal which 
will extend for more than one year, with 
a view to avoid the necessity of bringing 
into existence a registered document, even 
though their intention from the very 
beginning had been to make the lease for 
a period .exceeding one year.. 


23. The result, is, once the option is ex- 
ercised either by the lessor or by the lessee, 
a valid lease as such does not come into 
existence unless a registered document is 
executed, if the renewed lease in question 
satisfies the requirements of section 107 
of the Transfer of Property Act.- After 
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all, the option conferred either on the lesse 
or on the lessor is more or less in 
the nature ofa pre-emption-and neither 
the conferment of such option itself nor the 
exercise thereof automatically or of: its 
own ‘force brings into- existence a new 
lease irrespective of other statutory pro- 
visions regarding the form, procedure 
or the, modalities by which alone such 
a lease can be brought into existence. 
Therefore, looked at from, any point 
of view, I am of the opinion that once 
a renewed lease comes within the scope 
of section 107 of the Transfer of Property 
Act, such a lease can be made only by 
a registered instrument. I am emphasising 
that notwithstanding the option conferred! 
on the lessor or the lessee, in the light of 
the judgment of the Federal Court referred 
to above,it isa new lease that comes into 
existence as a result of the exercise of the 
option for renewal and that too by thie 
bilateral acts of the parties and conse- 
quently the new lease is made within the 
scope Of the expression occurring in section 
107 of the Transfer of Property Act and 
therefore it has to be only by a registered 
instrument. In this case, admittedly the 
renewed lease was for a period of three 
years and if it has not been a renewed 
lease, the initial lease itself, there was no 
dispute that it required registration. 
Simply because it happened to be a rene- 
wed lease, it does not follow that ‘no 
registered document was necessary to 
bring into existence such a lease. In 
this particular case, the appellants institu- 
ted the suit only on the basis of a valid 
renewed lease for a period of three years 
and the respondent herein having com- 
mitted a breach of that contract by 
surrendering possession or terminating 
that lease prior tothe expiration of the 

eriod prescribed thereunder. Once I 
hold that such a lease should have been 
made only by a registered instrument 
and there being no registered instrument, 
there was no valid lease for a period of 
three years, the appellants were not 
entitled to institute the suit for recovery 
of the amounts in question as damages 
for breach of the contract alleged to have 
been committed by the respondent herein, 


24. The result is, the appeal fails and the 
dismissal of the suit by the trial Court is 
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ustaincd, though for different reasons. 
Having regard to the nature of the con- 
troversy and there being no authority on 
the point in question, I consider that this 
is a proper case in which both parties 
should be directed to bear their costs 


RS. 


IN THE HIGH COURT OF JUDICA 
TURE AT MADRAS. l 
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. Appeal dismissed 


Vijayaraghavan .. Petitioner” 


U. 


Mohammed Yakub Rowther (died) 
and others .. Respondents. 


(A] Tamil Nadu Buildings (Lease and Rent 
Gontrol) Act (XVIII of 1960)—Landlady— 
Petition for eviction on grounds of wilful 
default and need for personal occupation ‘for 
carrying on business—Eviction ordered—Appeal 
by tenant—Death of landlady during pendency 
of appeal—Husband, son and daughter brought 
on record—Dismissal of appeal—Revision by 
tenant—Husband dying pending revision— 
Son and daughter, whether entitled to the 
benefit of the order of eviction. 


(B) Maxim—‘‘Actio personalis mortiur 
cum persona—Exceptions. 


A personal action dies with the person is a 
well established principle, even that 
doctrine has certain exceptiens. In a 
case where the litigant seeks for a statutory 
relief in relation to property and obtains 
it after satisfying the statutory Tribunal 
that he or she is entitled to that relief, 
then that decision which projects a right 
becomes annexed to the property of that 
litigant who initiated the action and it 
cannot be divested by invocation of any 
technicalities. [Para. 3.] 


The general doctrine cannot be inducted 
as a matter of course into decisions obtain- 
ed under peculiar circumstances and 
under given conditions and prescriptions 
as per the special enactment. The 
Tamil Nadu Buildings (Lease and Rent 
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Control) Act provides for certain reliefs 
in favour of landlords and concurrently 
enables the tenants to continue in occupa- 
tion of the demised premises unless they 
are compelled to surrender that possession 
by invocation of aspecial law. Therefore, 
ifa landlord or a landlady, as the case may 
be,cames to Court and obtains possession, 
not under a contract, but under the 
provisions.ofa statute and that too under 
the stringent clauses, the invocation of 
which alone could enable the landlord 
or the landlady to obtain possession, then 
sucha right.cannot betbarely characterised 
as a personal right which ought to -die 
with the person concerned. The excep- 
tion to the above doctrine that a personal 
right dies with the person can certainly 
be invoked having regard to the peculiar 
nature sof the right-obtained by the iland- 
lord or landlady, under the provisions of 
the ‘Tamil Nadu Buildings (Lease and 
Rent Gontral) Act (XVIII of 1960). 
[Para, 6.1 


The benefit by way of a decree which a 
predecessor-in-interest has secured being 
anincorporealrightand that right having 
vested in a landlord or landlady in that a 
decreee for eviction has already been 
passed cannot be divested by his or by her 
death, and it could pass on to the heirs as 
it becomes part and parcel of the property 
owned by the landlord or landlady. 


[Para. 7] 
Cases referred to :— 


Phool Rani v. Naubat Rai, (1973)1 S.C.G. 
688: (1973) 2 S.C.J. 589: (1973) 3 
S.G.R. 679: A.I.R. 1973 S.C. 2110; 
Mohammed Ibrahim v. Rahiman Khan, 
(1947) 2 M.L.J. 419: 60 L.W. 713: 
1947 M.W.N. 655. 


Petition wnder section 25 of Madras Act 
XVITL of 1960 asamended by Act XXIII 
of 1975 praying the High Court to revise 
the order of the Court of the Subordinate 
Judge, Nagapattinam dated 2nd August, 
1973 and made in G. M. A. No. 63 of 
1972 (Rcop No. 47 of 1969 Rent Con- 
troller (District Munsif), Tiruvarur). 


K. Ghandramouli and T.. R. Rajagopalan 
for Petitioner... i 


S. V. Kumaraswami, for Respondents, 


hy 1 opie 


A dirs ie Tye. Mg cae. “i : a 
i vIJAYARAGHAVAN -0. MD. YAKUB ROWTHER (Ramaprasada Rao, F.) 


The Court delivered the following 

Jopemenr.—An ` interésting question 
has arisen in this civil revision petition. 
One Rokkaiya. Ammal was the . owner 
of a propérty a portion of which „was let 


aut to: the petitioner, It is not in.dispute, 
_ actually in, 


that the «petitioner is y in 
occupation of a thatched bunk of an ex- 
tent 5 ’x4‘. The landlady filed an applica- 
tion under the provisions of the Tamil 
Nadu Buildings (Lease andyRent Qon- 


trol) Act, 1960, on, the ground that. the ` 


petitioner had committed wilful default 
and also on the ground that she wanted 
the leased premises for her hushand’s 
business of making articlés from zinc and 
iron sheets. The Rent ` Controller 
ordered eviction on both the grounds. The 
appellate authority -was not convinced 
that there was wilful default in the pay- 
ment of rent, but he was, however, satis- 
fied that the landlady ._ was entitled, to the 


possession of the building for -purposes. 


of her husband’s business. In, the course 
of the hearing of the appeal, the land- 
lady died and. her husband, her son and 
her daughter were brought on. record 
and thé appeal proceeded with the above 
three persons as her lega] representatives 
and resulted in a decision in their favour. 
The petitioner-tenant “has come up. in 
revision to this Gourt., During the pen- 
dency of the revision petition, the hus- 
band of,the landlady ‘died leaving be- 
hind the son and daughter as the legal 
representatives -of the landlady-to con- 


tinue the proceedings, 


2. Mr. Chandra Mouli, learned. counsel 
for the petitioner, takes up the . position 
that as the husband of the landlady died, 
though at the revision stage, the purpose 
for which -the building was required by 
the landlady: having“ lapsed, the respon- 
dents as the surviving ‘legal représen- 
tatives of the landlady are not entitled 
to ‘the: benefit of the order of eviction 
obtained by her in both the Courts below. 
He would say that once a landlady comes 
to Gourt on the.ground that a portion in 
the occupation of the tenant ‘is required 
for the- -landlady or for ` her near and 
dear, as provided under the Act and if 
she obtains an order of eviction but dies 
in the course of such proceedings, the 
cause of action does not survive, to the 
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benefit of her legal representatives and' 
such legal representatives could only: seek‘ 
relief by filing.an independent application 
as provided for under the Act, on the new! 
facts and circumstances:which have crop-' 
ped ‘up due to the death of the landlady.’ 
Mr. - Kumaraswamy, ` learned. ‘counsel: 
forthe ‘legal’ representatives on-'record 
before me, however, > would: say ‘that’ 
there is no such snapping -of the cause ‘of 
action by reason‘of the death of‘ the’ 
original landlady and that, in any event, 
if-the landlady dies ‘after she ‘obtains-an 


- order of eviction and if the-said decision 


is questioned before the higher. hierarchy, 
then it would be in the fitness. of things 
that the legal representatives. should. take 
advantage of the- decision obtained. by 
the landlady earlier and it is not necessary. 
for them to file.an independent applica- 
tion for the same relief, as.if a different 
set of circumstances have-cropped up duc 
to the death of the landlady... 01... 


3. Apersonal action dies with the person 
is a well-established principle. Even that 
doctrine has certain exceptions, In ‘a 
case where. a litigant seeks for'a statutory 
relief in relation to‘property and obtains 
it after satisfying the statutory Tribunal 
that he or she is entitled to that relief, 
then that decision which projects a.right 
becomes annexed-to- the property of that 
litigant who initiated the action and it 
cannot be divested by invocation of-any 
technicalities, The mother in the instant 
case wanted that her husband should do 
business and therefore the petitioner- 
tenant ‘should: surrender possession to 
enable. her husband to do such business, 
The son and daughter who are before me 
express their candid ‘intention to-con- 
tinue. that business of their father’ by 
occupying the shed in the éccupation of 
the petitioner. On the facts; therefore, 
there does not seem to ‘be any doubt 
whatever. that the soh and daughter 
intend carrying on the ‘business of ‘their: 
father and so they are ‘keen to obtain the 
non-residential premises in the occupation 
of the petitioner, - ae ‘à l 


4. Thyagarajan, J., in Muhammad Ibrahim 
vV, ‘Rahiman Khan}, while considering -an 
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earlier encroachment of the subject, widely 
expressed that an order of the Rent Con-. 
troller’ directing the. tenant to put the 
landlord in possession. of his. house on. 
the ground that the landlord ‘desired; to 
occupy the house himself, is one for the 
personal benefit. of the landlord and is. 
not capable of execution after the death 
of the landlord -at the instance of the 
legal répresentatives. _ The learned Judge 
was of the view that if the legal representa- 
tives desired to, obtain such possession, 
they should file an independent applica- 


tion and obtain relief. 

5. The point, however for consideration 
is as to what is. the legal effect of an order 
which a landlord secures from the Rent 
Contraller or such other statutory Tribu- 
nal which -would-entitle him to obtain 
possession from his tenant should it auto- 
matically.. lapse. on the death of that 
person injwhose favour a ‘decision was ‘so 
rendered... ©- Whe Sst 


6. Whatever may be said ‘of the general 
principle actio personalis moritur cunt persona 
which itself has some exceptions, that 
general doctrine cannot be inducted as a 
matter of course into decisions obtained 
under peculiar circumstances and under 
given conditions and prescriptions as per 
the special enactment. The Tamli Nadu 
Buildings (Lease and Rent Control) Act 
provides’ for certain reliefs in favour of 
landlords and concurrently enables the 
tenants to continue in occupation of the 
demised premises unless they are compel- 
led to surrender that possession by an 
invocation of the special law. Therefore, 
ifa landlord or a landlady, as the case may. 
be, comes to Court and obtains possession 
whereby the tenant would ‘be obliged 
to surrender possession not under a con- 
tract, but under the provisions of z statute 
and that too under the stringent clauses, 
the invocation of which alone could enable 
the landlord or landlady to obtain posses- 
sion, then such a right cannot be barely 
characterised as a persona] right which 
ought to die with the person concerned. 
The exception to the above doctrine that 
a personal right dies with the person can 
certainly be invoked having regard to the 
peculiar nature of the right obtained by 
the landlord or landlady under the 
provisions. of. the Tamil Nadu Buildings 
|(Lease and Rent Control) Act (XVIII of 
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1960). Itis this peculiarity in -the in- 
corporeal right obtained by the landlord 
in’ such circumstances that has - been- 
referred to by the Supreme Court “in 
Phool Rant v. Naubat Rait, as'a'right‘which 
is annexed ‘to the estate of the ‘décéased’ 
and that such annexation resulting ih thé’ 
benefit to the estate could be takeh-advari- 
tage of by the legal representatives: of the 
person who obtains such:a benefit. Though 
the Supreme Courtreferred to Muhammed 
Ibrahim-v. Rahiman Khan; yet by reason 
of the distinguishing features charactarised 
by them: in the’ judgment: which would 
take ‘some cases out of ‘the’ general, rule 
stated by- Thyagarajan, J., in Muhammed 
Ibrahim v. Rahiman Khan?, `I am of the 
view that the presènt case is distinguish- 
able from the general posee of cases which 
would arise under such ‘circumstances: 
The Supreme ‘Court would say that a 
case in which the petitioner’s death occurs 
after a decree for possession is passed in 
his favour, say, during the peridency of the 
appeal filed by the unsuccessful’-tenant 
is one of the many categories of cases 
which ought to: be distinguished from.the 
generality of’ cases which ‘usually arise 
for consideration.. Dealing with such a 
category, the Supreme Court observed : 
“Cases falling under this category 
are distinguishable because the deci- 
sions therein are explicable on the 
basis, though not always so expressed 
that the estate is entitled to the' benefit 
which, under a decree; has accrued in 
favour of the plaintiff and theréfore 
the legal representatives are entitled to 
defend further proceedings, like an 
appeal,which constitute a challenge to 
that þenefit.” - eo ee 


7, While I respectfully adopt the obserya- 
tions as above, I would like to add that the 
benefit by way of'a decree which a prede- 
cessor-in-interest .has secured: being an 
incorporeal right and that right having 
vested in a landlord or landlady in that a 
decree’ for eviction has already been 
passed cannot be divested by his or. her' 
death, as it could pass on to the heirs as it 
becomes part and parcel of the property 
owned by the landlord or landlady. .Thus 


1. (1973) 1 S.C.G. 688 : (1973) 25.G.J. 589°: 
(1973) 3S.G.R. 679: A.LR. 1973 S.C. 2110. : 

2. (1947) 2 M.L.J. 419 : 60 L.W, 713 : (1947), 
M.W.N. 655. a 
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-viewed,, the respondents before me are 
entitled in law and in. equity to take 
advantage of, the favourable decision 
obtained by their mother before the Rent 
Controller and which gained, acceptance 
before the appellate authority as well. 
“There cannot be a divesting ofsuch right 
by reason of the death of the father during 
“the course of the revision . proceedings. 
The right to process an order of eviction 
“js already:in the stream of execution and 
it cannot be stemmed by reason of the 
death of the father at the revision stage. 
~The respondents do assert that they want to 
continue the business which their father 
wanted to commence and this aspect can- 
not therefore -be lightly brushed aside 


factually.” 


“B. The concurrent finding of fact that 
the premises is required bona fide.for pur- 
“poses of business of the father cannot be 
‘interfered with or set aside by this Court. 


9. On a consideration of the relevant 
provisions of law and the decisions, I am 
of the view that the order of the Court 
‘below’ doés not suffer from any error of 
jurisdiction.’ Of course, the present point 
-has arisen only át the revision stage.. 

have considered this aspect, since the 
point raised.poses'some‘general interest: 


‘x0. The revision petition is dismissed. 
-There will be no order as to costs. The 


petitioner will surrender possession within 
six months after this date. 


RS te 
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IN THE: HIGH COURT OF JUDI- 
CATURE AT MADRAS. a. 


‘(Special Original Jurisdiction.) 


Present: —S. Mohan, F. ; 


The Workmen of Saroja Mills 
(Private) Limited, Singanallur, Goim- 
batore, represented by the National 
Textile Empleyees Union, Coim-~- 
batore .. Petitioners 


Ue 


The Presiding Officer, Labour Court, 
Coimbatore and others.. Respondents. 


Industrial Disputes Act (XIV of 1947), see 
tior 12 (3) —-Mill—D ispute between Menage- 
ment and Workers—Settlement—Interpreta- 
tion of clause in the settlement—Dispute referred 
to Labour Court—Lay of of badtis—Order-of 
Labour Court challenged —Scope of reference. 


‘In a settlement between the management 


and workers of a Mill, under section 12 
(3) of the Industrial Disputes Act, 1947, 


‘there was a clause relating to lay off of the 


badli workers made permanent in’ the 
spinning department. There. was a dis- 
pute between the workers and the manage- 
ment as to how many workers were to be - 
laid: off under the clause. This was 
referred to the Labour Court which pass- 
ed the impugned order. The workmen 
challenged the order on the ground that 
the Labour. Court went far beyond the 
terms of reference. : 


Heid, The essential policy underlying the 
Act was to maintain industrialharmony 
and avoid disputes and it was, therefore, 
necessary for the Labour Court to decide 
the manner in which the workmen (ab- 
sorbed under the setilement) had to be 
laid off along with the other permanent 


‘workmen. In so doing, it had not tread 


beyond the scope of its reference,; but it 
had decided only the real dispute between 
the parties. There was no error in’ ‘the 
impugned order. [Para. 17.] 


Cases Referred to :— 


-Ramamoorthy v. Secretary, Tirunelveli Dt. 


M.P.W. Union, (1964) 1 M.LJ- 80 ; 
Dethi Cloth and General Mills v. Its Workmen, 


*W.P. No. 2381 of 1975: a 
- ee eS “ 94h August, 19739 
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go, F.J.R. 533.: (1967) 1 Lab.L.J. 423 : 
(1967) 1 S.C.R. 882: (1968) 18.C.J. 229: 
A.LR. 1967 S.C. 469; Express . News- 
papers v. Their Workers and Staf, (1962) 2 
L.LJ. 227: (1963) 3 SCR. 548: 
A.LR. 1963 S.C. 5609; Minimax v. Its 
Workman,(1968) 1 L.L.J. 369 ; Workmen 
“Mysore Paper Mills v. Mysore Peper Mills, 
(7970) 2 L & I.C. 1113. 


Petition under Article 226 of the Consti- 
tution of India, praying that m the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records cf the 1st Respon- 
dent the Presiding Officer, Labour Court, 
Coimbatore, in I.D. No. go of 1974, 
-dated 24th February, 1975 and quash the 
‘order made herein. : 


K. Govindarojan, for Petitioners. 


J. Kanakaraj of M/s. Raj & Rejand K.S. 
‘Narayanan, for Respondents. 


“The Court made the following 


Orper.—This writ of cerliorari is to call 
for the records in. I.D.No. 90 of 1974, dated 
24th February, 1975 and quash the 


same. ` E 


2. The National Textile Employees 
Union, Coimbatore, is the petitioner. In 
the affidavit in support of the petition, it is 
stated as follows :— : : 


3, A settlement, dated 10th of Septem- 
ber, 1973 was reached under section 12 
(3) of the Industrial Disputes Act, 1947, 
thereinaftcr referred to as the Act) bind- 
ing all workmen of the second respon- 
dent Mills, on issues relating to perman- 
ency of Badli Workers and their lay off, 
The petitioner Union and respondents 
3 to 6, Unions, were parties to the settle- 
ment. Clause. 14..cf that Settlement, 
which gave rise to the present dispute is 
as follows : 


“It is agreed to fill up the present 
vacancies, 28 badlies (selected on senio- 
rity) out of the complement of 32 and 
over and above this, 22 badlies in 
spinning shall be made permanent. 
The remaining badlies numbering 32 
Shall-be made permanent on 1st April, 
1974. The badlies in spinning now 
made permanent shall be laid off when 

, “they are found surplus. The badli 
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strength (10 %) on the required.comple- 

ment of permanent workers shall be 
. filled up on 1st April, 1974 and shall be 

decided on the basis of seniority.”. . - 


4. In the- discussion, ‘preceding’ the 
settlement, the Management agreed ta 
absorb only 28 badli workers as permanent 
workers, having regard to their employ- 
ment strength. But, at the request of the 
Union, it was further agreed to make 22 
more kadlies permanent and the balance 
of 32, permanent by 1st April, 1974; thus 
making a grand total ‘of 82 badlies. 
Under clause 14, thé question. arose.as to 
how many workers were to be laid off. 
This dispute was referred to the Labour 
Court (first respondent) by tke Govern- 
ment of Tamil Nadu, in G.O. Rt. No. 
1€94, Department of Labour, Employ- 
ment and Housing, dated grd October, 
1974. Tne same was taken as J.D. No. 
90 of 1974 and the impugned orcer was 
passed. i 


5. The award of the Labour Cóurt is 
vitiated for the following reasons ; ` 


(1) The only issue before the Labour 
Court was whether the 22 badli workers 
made permanent, should be laid oft first, 
or, all the 82 badlies should be laid off, 
in the event ofa lay off. But, it went far 
beyond the terms of reference by holding 
that all the permanent werkers of the 
Mills should also be laid off rotationally 
along with the 82 badlies, now made 
permanent. 5 i 


‘/2) The Lakour Court ought to have held 


that the 22 badlies, now made permanent, 
should be laid oft first, and later, the 
balance of 32 badlies, in the event cf a 
lay off. 


(3) The interpretation placed by the 
Labour Court on clause 14 is wrong. 


6. A counter-affidavit has been filed 
denying the various allegations made in 
the affidavit and contending that it is 
incorrect to state the Labour Court has 
gone beyond the scope of reference and all 
that it has done is incidental to the main 
issue for reference, which the Labour 
Court is entitled to, in order te prevent 
incustrial urrest, which is the duty of the 
Labour Court, and no exception could 
be taken tofthe impugned order, which 


D 


is perfectly valid in law, 


i) 


7- Mr. Govindarajan, learned counsel 
for the Writ Petitioner, submits -before 
me that-in so far as the Labour Court has 
held that all the 82 badlies, made per- 
manent, should be laid off in rotation 
with the other workers of the Mills, who 
were permanent even before 10th Septem- 
ber, 1973 it has gone beyond the scope 
of the reference, since the only question 
before the Labour Court was whether 
or ly the 22 badlies were to be laid off first 
cr all the 82 badlies, now made per- 
manent should be laid off. 'Tnerefore, 
according to him, that part of the order is 
bad in law. : ° 


8. In support of his submission, the 
learned counsel relies on the rulings in 
Ramamoorthy v. Secretary, Tirunelveli: Dt. 
M.P.W. Union!, and Delhi Gloth and 
General Mills v, Its Workmen?.. 


9- In meeting these submissions, Mr. 
Narayanan, learned -counsel appearing 
for the contesting Union, would submit 
that what has now been decided by the 
Labour Court is fully within the scope of 
the reference and merely because the 
manner in which the 82 badlies are to he 
laid off has been laid down, it does not 
mean that the Labour Court has acted 
-beyond thei scope of its reference. If it 
‘were not so decided, there will be two 
categories of workers and lay offs, which 
will definitely cause’ industria] unrest. 
In order to prevent the same, itis the duty 
of the Labour Court to find out the true 
scope of the reference and decide the 
‘Same, and that is what has been done in 
the instant case. According to him, the 
rulings in Express Newspapers v.- Their 
Workers andStaff?,Minimax v. Its Workmen* 
-and Workmen, Mysore Paper Mills v: Mysore 
Paper Milis*, do support this contention. 
In addition to the above, he relies on the 
decision in Dethi Cloth and General Miils v. 
dis Workmen?, the very ruling cited by the 
writ petitioner.’ 


10. The entire controversy is about the 
scope of the reference made.in G.O. Rt. 
—_— A r 


1. (1964) 1 M.L.J. 80. ` 

2. (1967) 1 S.G.R. 882. 
229: A.LR, 1967 S.C. 469. 

3. (1962) 2 L.L.J.227 : (1963) 3 S.C.R. 548 : 
ALR. 1963 S.C. 569. se ge É 

4. (1968) 1 L.L.J. 369. 

5, (1970) 2 L. & LO © o V 


: (1968) 1 s&j. 
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‘No. 1894, Department of Labour, Em- 
‘ploymentand Housing, dated grd October, 
1974 and it is extracted for a proper 
“appreciation of the case. : 


“ Whether item 14 of the terms cf 
settlement, dated the roth September, 
1973 under sub-section (3) of section 12 
of the Industrial Disputes Act, 1947, 
Central Act XIV of 1947 is.to be cons- 
trued to mean that the 22 badlies from 
spinning department made permarent 
thereunder should alone be laid off 
when found surplus or the 82 badlies 
made permanentas per that termshould 
be laid off when found surplus.” 


„According to the writ petitioner, preced- 
“ing the settlement, dated ioth September, 
1973, reached under section 12 (3). of the 
Act there were talks on which. clause 14, 
came to be entered into. On an analysis 
of that clause, the following emerge : : 


(2) “To fill up the present vacancies, 28 
badlies out of the 32, shall be absorbed 
and over and above this, 22 badlies shall 
be. made permanent. (ii) The remaining 
32 kadlies shall be made permanent on 
Ist April, 1974. Upto this, there. is no 
controversy. The real controversy 1s 
concerning the lay off. As regards that; it 
says that the badliesin Spinning depart- 
ment, vow made permanent, shall be 
laid off when they are found surplus." It 
is not correct on the part of the writ peti- 
tioner to contend that only the 22 badlies 
have to be laid off, since all the 82 work- 
men were mzde permanent cn 1st April, 
1974. The result of making them per- 
manent is that they will have to be treated 
on the same footing with the other per- 
manent workmen. When it comes to the 
question of lay off, certainly, all the work- 
men, being of the same category, will 
have to be laid off in rotation, and that, 
is what the’ Labour Court has.done. I 
am utiable to agree with the submission. 
of the learned Counsel for the’ writ peti- 
tioner, that in doing so, the Labour Court 
has gone beyond the-scope of the reference. 
g1. In Ramamoorthy v. Secretary; Tirunel- 
veli Dt. N.P.W. Union’, the first issue 
covered by the reference was “ whether 
the non-employment of the 34. workmen; 
consequent on tke dissolution of the 
rT 

1, (1964) 1 M.L.J. 80, 
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partnership firm, was justified ; if not, to 
what relief they are: entitled ” and the 
seco: d issue related to the computation 
of the relief, which was consequential 
upon the first issue. The learned Judge, 
in construing this reference held that it 
did not appear to include the question as 
to what was the effect of the dissolution 
of the partnership and the division: of the 
estate on the labour force attached to the 
estate. On that basis, the order of the 
‘Tribunal on these two issues was quashed, 
since the Tribunal had assumed that’ the 
34 workmen’ were not employed conse- 
quent on the dissolution. of the partner- 
ship. This case certainly cannot be of 
any assistance to the writ petitioner. 


12.’ In Delhi Cloth and General Mills v. U’ 
Workmen?, where the terms of reference 
were about the legality and justification 
of strike and lock out in a particular mill 
on a particular date, it was heid that the 
Tribunal must confine its decision only to 
the question whether strike and lock out 
were legal and justified or ‘not, and it 
could not enlarge the scope of itsjurisdic+ 
tion and decide that there: was no strike 
or lock out at all. At page 475, it was 
held : f A 

“Tn our opinion, the Tribunai must, in 
any event, look to the pleadings of the 
parties to find out the exact nature of 
the dispute, because in most cases the 
order of reference is so cryptic that it 
is impossible to cull out therefrom the 
various points about which the parties 
were at variance leading to the 
trouble.” 


In the instant caie, it has to be noted that 
the contesting third respondent ‘(The 
National Textile -Workers Union) was all 
the while demanding rotation of the 82 
workers along with the permanent workers 
in case of lay off and on that issue, there 
was a strike in the Mills from toth June, 
1974; Therefore, as the Supreme Court 
pointed out, it became necessary for the 
Labour Court to find out the exact nature 
of the dispute, notwithstanding the some- 
what ambiguous ‘wording of the referenced 


13, The law relating to this aspect of the 
matter has. been succinctly laid down in 





1. 229 : (1968) 1 S.C.J. ALR. 1967 S.C 
469, a ai E 
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Express Newspapers v.. Their Workers and 
Staff: ie ae 


it 


“An order of reference hastily drawn 
or drawn in a casual manner often 
gives rise to unnecessary disputes and 
thereby prolongs the life of industrial 
adjudication “which must always be 
avoided. Even so,. when the question 
of this kind is raised before the Courts, 
‘the Courts must attempt to construe 
the reference not too technically or 
in a pedaritic manner, but. fairly and 
reasonably”. a a: 


14. In the impugned order, this is 
precisely what the Labour Court has 
done and this ruling is of great assistance 
to. the respondents. 

$ $ io ae 1 isiy 
x5. To the same eftect: is the ‘decision 
in Minimex v. lts Workers?, wherein `it 
was held that a duty was cast on the 
Tribunal to find’ out the real dispute 
referred to and decide it and not to throw 
it out on mere technicality. It was 


further held that there‘ was no substance 


‘in the submission that the Tribunal has 

no power to construe the referrence and 

to look into the pleadings of parties for 
` Py aera 


the purpose. ” 


16. The learned counsel for the con- 
testing respondent is correct in his sub- 
mission that if the lay off is to be confined 
to these 22 workers alone, there will;be 
two categories of workmen, which. will 
bring about discrimination among the 
sdme category of workmen, all of whom 
had attained the stature of permanency. 
This apart, if the interpretation placed 
by. the writ petitioner is to’ be accepted, 
the lay off will have to be confined. only 
to the 22 workers, who. would be subjected 
to.lay off in quicker rotation, while’ the 
other permanent workers would’ not be 
subject to lay off at-all. On the cont- 
rary, .if these 82 workers’ are to. béilaid 
off in rotation along with. the other per- 
manent workers the lay off will be con- 
fined to a shorter period,’ which 
undoubtedly will avoid'‘industrial unrest. _ 


17. The essential policy: underlying the 
Act is to maintain industrial harmony 





roar pee eee 


1. (1962) 2 LLJ. 227¢: (1963).3 SGR, 
548. rafaacD ak MO x eae 
2. (1968) 1 L.L.J. 369, -- ! 


B, 
ipt: i 


and avoid disputes and it was, therefore; 
nécessary, for the Labour Gourt to decide 
the manner’ in which the’ 82- workmen 
had to be'laid off, by saying that they 
had to be laid off- along with-the ‘other 
permanert “workmen.‘!In'so -doing, it 
has not tread beyond the scope’ of ‘its 
reference, but it has decided onlv the 
teal dispute between the parties. Thus, 
T'am unable to seéany errer whatsoever, 


f 


in the-impugned order. ‘9 ' =: 
$ Hk et 


18.: ‘The writ petition fails and itvis 
accordingly dismissed. -- However, I make 
no-orders-as to costs.‘ It will be open:to 
the management to implement the award, 
now that the order of the Labour Court 


has been upheld” ~ E ee 
: HAASE ne ae UE Uae ew cas ty 
SJ ir. =H "i Petition ` 

ooe i. i ea e AW dismissed. 
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IN THE, HIGH COURT, OF .JUDI- 


CATURE, ÁT MADRAS. pos 
PRESENT: P; R.G okulukřisknan, F n 
Jayarama Iyer and others. . Petit‘oners* 


\ 
Us 
$. Ramanatha Iyer and another 
pe NTR cow 3 e+ Reshordentss 


(A) Evidence Act (I of 1872), section 62 
Explanation I— Deed of dissolution ` of 
parinership—Copy signed: by iall ` parties 


—Admissibility—Counter-pari—Meaning. . - 


(B) Stamp Att (IT of 1899), First Schedule; 
Article 25—Unstamped counter-part—-Valida- 
tion, ` ° 


Where a document, though :a copy of 
the original, had been signed by every 
one of the partners and had been handed 
over to each one of them to ‘be. kept. as a 
document- irducing the agreement for 
dissolution, it.can be held to be a counter- 
part coming under section 62 of the 
Evidence Act and as such the ‘same can 
be admitted in evidence.. [Para. 4.] 
When a deed is prepared in two or more 
identical forms, the part signed by the 
grantor is the original; the other parts 
are counter-parts. "A ccunter-part can: 
Se 
*G.R.P. No. 1310 of 1975. ° 8th September. 1975. 


B.Sh A 4 Fe S S f sar ad 
JAYARAMA IYER 9, RAMANATHA IYER (G okulakrishnan, F.) 
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satisfy all' the requirements of a copy; 
But at the time, it can be a' counters 
part instedd of a copy, if the other condi- 
tions such as: those-mentionéd' in section 
62.0f the Evidence Act are satisfied. 
ETN 5 OOOO Para. 4] 
EAP a ae a N 

Article, 25 of the First Schedule to the 
Stamp Act simply states the stamp duty, 
payable on a counter-part or a dupli- 
cate. Hence an unstamped counter- 
part can bé validated -by payment of 
proper stamp duty ‘and penalty therefor. 
re ee o [Para. 3.] 
Petition under section 115 of the Civil 
Procedure Code, praying the High Court 
to revise the order. of the Court ,of the 
Subordinate. Judge of, Nagapattinam, 
dated grd May, 1975,,;and. made in 
O.S. No. 93 of 1974. ; T 


A Sündaram lyer fox 


'K. -Sarvabhauman 
for Petitionrs. TO we 


R. Krishnamurthy, for Respondents. , wy Pi 
The Court made the following.: ` 
ORDER.—Thiš'civil revision petition arise 
out of the order passed by the Subordi- 
nate Judge of Nagapattinam ‘on 3rd 
May, 1975 in O.S. No. 83 of 1974 on 
his file, regarding the admissibility of a 
document dated 1st November, -1973 
brought into existence by the’ plaintiffs 
and the defendants in the suit. 


2. The. plaintifs have come forward 
with the suit for declaration that the 
partnership business conducted by’ the 
plaintiffs and the defendants under the’ 
name and style of Visalakshi Transports 
hasbeen dissolved and for directing the 
accounts of the partnership to be taken 
in terms of the dissolution agreement. 
The first plaintiff has been examined as 
P.W. 1 and tłrough him, the ‘plaintiffs 
seek to exhibit a. deed of dissolution of 
the partnership brought into existence 
by the plaintiffs and the defendants on 
ist November, 1973. The defendants 
object to the marking- of the said 
document as an exhibit on the ground 
that as the document now relied on by 
the plaintiffs is not the original deed of 
dissolution’ of the partnership and has- 
not been duly stamped, a copy of the 
same cannot be'marked at all. The 
plaintiffs’, argue that “where a docu- 
ment is executed in counter-parts, each ‘ 
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counter-pait being executed by one’ or 
some of the parties only, each counter- 
part is primary evidence as against the 
parties executing it. From this, the 
learned counsel submitted that the 
document can be admitted in evidence 
and since the necessary stamp duty and 
penalty have been collected, there is no 
difficulty for the Court to place reliance 
on this document. ' VEO g 


3. Mr. R. Krishnamurthi, learned 
counsel appearing for the respondents, 
submitted that the original is with the 
plaintiffs, that they have not produced 
the same, that the document sought to be 
produced now is only a copy and cannot 
be a counter-part as envisaged in section 
62 of’the Evidence Act ‘and that the 
same ‘cannot be ‘exhibited. He also 
referred to the meaning: givén. in Venka- 
tarama; Aiyah’s Law Lexicon for the 
term ‘‘Counter-part” and also to Article 
a5 of the First Schedule to the Indian 
Stamp Act. r 

First Schedule ` to- the ` Indian: Stamp 
Act is concerned, it simply states the 
stamp duty payable on a counter-part 
lor a duplicate. Hence, an unstamped 
counter-part can be validated by pay- 
ment ‘of proper stamp duty and ‘penalty, 
therefor. In this case, the petitioners 
have paid both the stamp duty and the 
penalty as per the direction given by the 


. 


trial Court on its administrative side. 


4. As regards the meaning of “‘counter- 
part’, Venkatarama Aiyah’s Law 
Lexicon gives it as, “duplicate; when a 
deed is prepared in two or more identical 
forms, the part signed by the grantor is 
the original, the other parts are counter- 
parts’. As far as the present case 1s 
concerned, all the five documents are 
signed by all tre: parties concerned, and 
the only. difference is that except one 
document which has been written on 
stamp papers of the value of Rs. 2-50P. 
the other documents have been written 
on plain white „paper. Venkatarama 
Aiyah’s Law Lexicon defines a “copy 
as’ follows: “When a document is an 
accurate and fall reproduction “of the 
original it would be <a copy”. 
counter -part will satisfy all the require- 
ments of a copy. But, at the same 
time, it can be a counter-part instead of. 


those mentioned in section 62 cf the, 
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Evidence Act are satisfied. Mr. Krishna~ 
murthi brought to. my notice. section 63 
of the Evidence: Act, wherein, secondary 
evidence is stated ‘to include copies 
referred to therein. Definitely, the pre- 
sent decument will not come under any 
one of the categories mentioned in 
section 63 of the Evidence Act inasmuch,’ 
this document, though a copy. of the; 
original, has been. signed. by every one 
of the partners and has been handed over 
to each one of the partners to be kept as 
a document evidencing the agreement for 
dissolution, Thus, it is clear from the 
facts of the present case. that tke docu- 
ment: now sought to be produced can 
be easily stated to be a counter-part 
coming under section 62 of. the Evidence 
Act and as such, the same can be admit- 
ted in evidence. The petitioners have 
also: paid the necessary stamp duty and 
penalty therefore and as such, the docu- 
ment can be straightway taken’ in as 
admissible in: evidence, - With ‘these 
findings, the .civil. revision. petition is 
allowed. There will be no order as to 
costs. - | - y: 

RS. Revision 
a2 : petition allowed. 
IN ‘THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT:—V. Ramaswami, F: ee 
The Madras Co-operative Printing 
and Publishing Society Ltd., Madras, 
represented by its Secretary —— 
Gee «< Petitioner® 


D, 


O. Ramalingam and others 
-» Respondents, 


Professional Ethics—Go-operative Society— 
Dispute between management and employees— 
Matter pending before Labour Gouri—Advocate 
for management and employees signing com- 
inci ward published—Award challenged 
iy management on the ground that. their 
Advocate was not authorised to enter 
compromise—Whether tenable. 


In a dispute pending. before a labour 
Court,.the counsel for management and 


into 
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employees signed a compromise and an 
_ award was passed. The management 
challenged the award on the ground 
that their counsel was not authorised t 
‘enter into a compromise. ` 


„Held, it is well-settled that > counsel 
appearing for a party is always having 
an implied authority to enter into a 
compromise on behalf of his party. 
The only limitation is that if there was 
any written prohibition cr limitation, 
he will have to act within that prohibi- 
tion or limitation. [Para. 2.] 


Cases referred to: — 


Shrimati Famitabi Abdul Kadar v. Shankarlal 
Gulabchand and others, C.A.No. 43 of 1968 
(S.C). 


Petition urider Article 226 of the Consti- 
tution of India, praying that in the 
‘circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records in I.D. Ne. 
92 of 1971 dated 26th Decémber, 1973, 
on the file of the Additional Labour 
‘Court, Madras, and quash its Award 
in Supplement to Part II Election II 
Tamil Nadu Government Gazette dated 
goth January, 1974 printed at pages 
27 to 30, ' 
R. Nadanasabapathy for S. K. Rajavelu, 
for Petitioner. 


A.L. Somayaji, for Respondents 1 and 2. 
The Court made the following 


‘ORDER.—This is a petition for the issue 
ofa writ of certiorari to quash the order 
of the Additional Labour Court, Madras 
in I.D. No. 92 of 1971. The facts lead- 
ing to the filing of this writ petition are 
as follows: The first respondent was 
the President of the petitioner-society 
till goth June, 1969. He was also the 
editor of a Daily which is a publication 
of the petitioner. The second respondent 
was the news-editor of that Daily. 
The first respondent was removed from 
the office of President of the Society and 
‘one Sourirajulu was elected as the 
President. It appears that there was 
no love lost between the new president 
and the two respondents. Ultimately 
it led to some disciplinary action by the 
petitioner against the respondents and 
an enquiry officer was appcinted by the 
M L jJ—18 


petitioner. But, unfortunately the 
enquiry officer could not conclude his 
enquiry which was, according to the peti- 
tioner, due to the unhelpful'attitude of 
the respondents. In view of the report 
of the enquiry officer, the management 
demoted the respondents to a lower 
post. But the respondents failed to 
report to duty on and from 22nd June, 
1971 which ultimately led to their dis- 
missal‘on 28th June, 1971. The dispute 
about their dismissa] and non-employ- 
ment was the subject-matter of conci- 
liation proceedings and on the failure 
report, the Government referred the 
dispute to the Labour Court by its order 
dated 20th July, 1971. The issue referred 
to reads ‘as follows:— 


“Whether the non-employment of ©. 
Ramalingam ond M. Shanmugavel is 
justified, and if not, to what relief 
they were entitled to; and 

(6) to compute the relief, if any to be 
awarded in terms of money if it could 
be computed.” 


Tkeé above reference was taken on file 
‘by the Additional Labour Court, 
Madras, in I.D. No. 92 of 1971. On 
18th July 1973, a compromise memo. 
was signed by the counsel for parties. 
The compromise memo.reads as follows: 


“A. The management is agreeable 
to- rescind ‘the order of termination 
dated goth June, 1971 terminating the 
service of Messrs. O. Ramalingam and 
M. Shanmugavel on the understand- 
‘ing that the latter would not press for 
reinstatement but would be willing to 
take compensation in lieu of reinstate- 
ment. 


B. Tre quantum of compensation in 
lieu of reinstatement, would be decid- 
ed by the Additional Labour Court. 


G. The reliefs to be granted to Mr. 
O. Ramalingam would be decided 
by the Additional Labour Court after 
the disposal of W.J. No. 3 of 1972. 


D. Both the parties agree to apply 
to the Government or the Additional 
Labour Court for transferring the 
W.J. No. 3 of 1972 to the file of the 
Additional Labour Court from the 
file of the Principal Labour Court so 
as to decide the question of relief to be 
granted to O. Ramalingam.” 
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This compromise memo. was filed before 
the Additional Labour Court, Madras. 
It may be mentioned that W.J. No. 3 of 
1972 which is referred to in the compro- 
mise memo. related to the payment of 
dearness allowance to the first respon- 
dent which was pending before the 
Principal Labour Court, Madras. In 
pursuance of this compromise, on a 
petition filed by the respondents, the 
Government, in G.O.Ms. No. 696 dated 
goth October, 1973. transferred Wi. 
No. 3 of 1972 from the Principal Labour 
Court, to the First Additional Labour 
Court, Madras, For giving effect to 
the compromise and for deciding the 
compensation to be paid in lieu of rein- 
statement, an enquiry was conducted by 
the Additional Labour Court. The 
enquiry was held on 15th December, 
1973 when the first respondent was exami- 
ned as a witness. Number of documents 
were filed on behalf of the respondents. 
On behalf of the petitioner also three 
exhibits were filed. Oral arguments 
were addressed on 22nd December, 1973 
and the award was made on 26t 
December, 1973. The award was publi- 
shed on roth January, 1974. It is to 
quash tbis award the present writ peti- 
tion has been filed. 


2. Though the petitioner had raised a 
number of objections in the affidavit, 
the learned counsel for the petitioner, 
before me, confined himself tc four of 
those objections. The first submission 
of the learned counsel for the petitioner 
was that the compromise entered into 
and filed in Court on 18th July, 1975 
was not valid in law. This was on the 
ground that the counsel appearing for 
the management, the petitioner, was 
not given any authorisation to enter into 
a compromise and that the petitioner was 
also not aware of the compromise. This 
allegation is denied by the respondents in 
their counter-affidavit. They have 
stated that in the enquiry held subse- 
quent to the compromise to give effect 
to the terms thereof, Sourirajulu, the 
deponent to the affidavit filed im sup- 
port of the writ petition was actually 
present and was instructing his advocate 
and in fact, on the basis of the instruc- 
tions only, the first respondent was 
cross-examined when he was in the box. 
They also stated that eyen on the date of 


THE MADRAS LAW JOURNAL REPORTS 


_ [1976 


the arguments, the said Sourirajulu, 
the President of the Society was present. 
After filing this counter-affidavit, tke - 
learned counsel for the respondents 
wrote a letter to the learned counsel who 
represented the management before the 
Labour Court, drawing his attention to 
the allegations in the affidavit filed in 
support of the writ petition and asking 
for his remarks, if any. The advocate 
who is a senior counsel of this Bar has 
written in bis letter that it is Sourirajulu, 
the deponent to the affidavit filed in 
support of the writ petition who had 
instructed him to enter into the compro- 
mise, that he was aware of the compro- 
mise and that as soon as the compromise 
was signed, he was also informed of the 
same. He had also confirmed the state- 
ment in the counter-affidavit that the 
said Sourirajulu was present when the 
documents were filed and oral evidence 
was taken on 15th December, 1973 and 
also when the arguments were advanced. 
on 22nd December, 1973. . Inspite of 
the counter-affidavit and the letter of 
the advocate which was actually addressed 
to the petitioner with a copy marked 
to the learned counsel for the respondents, 
no reply affidavit was filed by the peti- 
tioner controverting the allegations in 
the counter-affidavit and the letter of 
the learned counsel. I am, therefore, 
fully satisfied that the counsel who 
appeared for the management before 
the Labour Court had the express autho- 
rity of the management to enter into 
compromise and the allegation in the 
affidavit filed in support of the petition, 
to say the least, is incorrect and 
unfounded. The learned counsel for 
the petitioner even went to the extent 
of stating a preptsterous proposition 
that a counsel appearing in a case could 
not act on the oral instructions of his 
party and that he could enter into a 


compromise only on the written, 
authorisation. On tte other hand, it 
is well settled that a counsel 


appearing for a party is always having 
an implied authority to enter into af 
compromise on behalf of his party. 
The only limitation is that if there was! 
any written prohibition or limitation, 
he will have to act within that prohibi- 
tion or limitation. As pcinted out by 
the Supreme Court in Shrimati Jamilabé 


I) MADRAS Co-op. PRINTING & PUBLISHING SCY. 7. RAMALINGAM (Ramaswami, J.) 139 


Abdul Kadar v. Shankarlal Gulabéhand 
and otherst, barring the lack of good faith, 
implied authority cf a counsel to enter 
into a compromise could-not be denied 
in Incia. Therefore, both legally and 
in fact, the counsel who appeared for 
the managerrent before the Labour 
Court, had the necessary authority to 
enter into the compromise and the 
compromise is legal, valid and binding 
on the management. . 


3. It was next contended by the learned 
counsel for the petitioner that the 
Labour Court had not: given any finding 
that the compromise was just; reasonable, 
proper and in the interest of the manage- 
ment of the petitioner-society and -in 


the absence of any such finding, the. 


award could not be made on the basis 
of such a compromise. In meeting this 
argument, the learned counsel for the 
respondents submitted that this is a 
case of compromise and not a settlement, 
which requires an interference of the 
Court on the question of reasonableness. 
Only in the case of settlements; the 
Courts have held that the reasonableness 
of tre settlement will have to be gone 
into by the Labour Court. The respon- 
dents also contended that all the cases 
which dealt with the matter of justness 
and reasonableness of the compromise 
related to the workers’ claim that the 
compromise was not valid and not to 
cases like individual disputes as in this 
case. In other words, it is only where 
the settlement binds a large number 
of workmen and the compromise is 
entered into by a representative of the 
workmen, the Labour Court is bound 
to look into the justness and reasonable- 
ness of the settlement and not otherwise. 
It is not for me to go into these respective 
contentions as I have already found that 
it is the deponent to the affidavit filed 
in support of the petition who had instruc- 
ted the learned counsel appearing for 
the management, to enter into the com- 
promise and he took part in the 
subsequent proceedings which were held 
in pursuance of that compromise. It 
is not open to him to question the 
compromise or otherwise to invalidate 
the same. I may also point out that it 
was not the case of the petitioner’s 
a SE N 
1. G.A. No. 43 of 1968 (S.C.). 


counsel and in any case, though there is 
some allegation in the affidavit, he did 
not choose to argue before me that the 
compromise was in any way unreason- 
able or not just. There is, therefcre, 
no substance in this contention of the 
learned counsel for the petitioner. 








4. It was next contended by the learned 
counsel for the petitioner that the 
compromise itself.suffers from lack- of 
clarity and it is unenforceable for vague- 
ness. In support of this argument, the 
learned counsel for the petitioner, relied 
ön the first clause of the compromise 
which has already been set out. Accord- 
ing to him, there is no reference to the 
date from- which the compensation in 
lieu of reinstatement is to be paid and 
in fact, the Labour Court had to make a 
reference to this and ultimately find that 
the compensation will have to be ascer- 
tained as on the date of the compromise. 
There is no ‘substance’ in this contention 
of the ‘pétitioner either. -There was a 
dismissal order which, by the compro- 
mise, has been rescinded and which 
means that the respondents shall be 
deemed to heve been in service till the 
date of compromise. Certainly, there- 
fore, the compensation will have to be 
ascertained as on the date of the compro- 
mise. Further, the compensation is rela- 
ted to a number of other factors which 
we need not refer to here. On the basis 
of the relevant factors, the Labour Court 
had fixed the compensation payable. 
I am, therefore, unable to accept this 
contention of the petitioner. 


5. Lastly, it was contended by the 
learned counsel for the petitioner that 
one of the amounts that was directed to 
be paid was the share capital Feld by 
the respondents in the co-operative 
society. According to the learned 
counsel, there was no reference to this 
matter to the Labour Court and there- 
fore the Court had acted beyond its 
jurisdiction. Further it is stated that 
the repayment of the share capital is 
governed by bye-law 8 of the Society and 
if any dispute arises with regard to the 
repayment of share capital, it will have 
to be decided by the Registrar of Co- 
operative Societies and it could not be 
a subject-matter of dispute before the 
Labour Court. Be that as it may, I 
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find that the amount was directed to be 
returned on the basis that the manage- 
ment had no objection for repayment 
of the same. - When once I do not accept 
the contention of the petitioner that the 
petitioner was not aware of the compro- 
mise or the further. proceedings, the fact 
that there was no objection shows that 
Fe could not question it in these proceed- 
ings under Article 226. Further, it has 
not been challenged in the affidavit that 
the management did not give any consent 
for the repayment of the'money. They 
were amounts belonging to the respon- 
dents and they are entitled to the same 
and no onerous obligation is 
reason thereof. No other. ground was 
raised at the time of argument. For 
these reasons, the writ petition is liable 
to be dismissed. ane 


6. The learned counsel for the respon- 
dents contended that in view of the fact 
that in the affidavit, false allegations have 
been made against a leading counsel of 
this Bar and the respondents, that is a 
matter in which exemplary costs aie 
allowable to the respondents. It is true 
that the petitioner has suppressed material 
facts of his presence in Court at the time 
of enquiry on 15th December, 1973 
and on 22nd December, 1973 aud also 
the fact that he had instructed the 
counsel to enter into the compromise. 
‘These are very serious matters which 
does call for at least a strong disapproval 
of the conduct of the petitioner. Though 
no exemplary costs could be given, 
certainly the respondents are entitled to 
their costs in this writ petition. The 
writ petition is accordingly dismissed 


with costs. Counsel fee Rs. 150. The 
tule nist is discharged. 
S.J. Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—Z. Ramaprasada Rao and S. . 
Ratnavel Pandian, FF. 


K. Venkataramanujam and others 
«. Appellants? 


U. 


P. T. Parthasarathi and others 


Respondents. 


Limitation Act (XXXVI of 1963), Articles 
58, 107—Suit for declaration—T rust , pro- 
perties—P laintiff claiming joint possessian and 
managementi— Whether barred by limitation. 


The plaintiff claimed in 1949 that he. 
was entitled to joint possession and 

management of certain trust properties 

along with the first defendant and that 

he would enforce his rights thereto with- 

However he 

filed a suit only in 1966. On the question 

whether the suit was barred by limitation, 

the trial Court held that the suit was 

within time. On appeal, 


Heid: It being clear that the trustees in 
management had even long before 1949, 
taken possession of. the office to the 
exclusion of the plaintiff virtually ousting 
him and been confirmed in possession 
for well over the statutory period and 
the plaintiff not having filed the suit 
within i2 years from the date when the 
defendant took possession adversely to 
him, the suit was barred by limitation 
under Article 107, Article 58 is only a 
residuary Article in Part III of the 
Limitation Act. 


Even assuming that this isa case of succes- 
sion to office within the meaning of 
section 6 (22) of the Tamil Nadu Hindu 
Religious and Charitable Endowments 
Act, the suit is barred by limitation. 
[Para, 10.] 


Appeals against the decree of the Court 
of the Additional Subordinate Judge, 
Ramanathapuram at Madurai dated the 
12th day of February, 1969 and passed 
in O.S. No. 56 of 1966, and Appeal 
against the decree of the Court of the 





* Appeal Nos, 12 and 422 of 1975. 
21st March, 1975. 


1) VENKATARAMANUJAM J. PARTHASARATHI (Ramaprasada Rao, F) 


Subordinate Judge, Kancheepuram 
dated the grd day of October, 1970 and 
passed in O.S. No. 85 of 1969. ` 


V. Balasubramaniam and V. Kunchitha- 
patham, for Appellants. 


M.S. Parthasarathy Ayyangar, P. Krishna- 
macharit, T. R. Srinivasan, K. Ramamurthi, 
O. C. Krishnamurthi and M. V. Krishnan, 
for Respondents. 


The Judgment of the Court was delivered 
by 


Ramaprasada Rao, J.—The first defendant 
in O.S. No. 56 of 1966 on the file of the 
Subordinate Judge’s Court, Ramanatba- 
puram, is the appellant. The plaintiff 
sued for declaration that he was entitled 
to be in joint possession along with the 
first defendant of the plaint schedule 
properties and for a direction that he 
be put in joint possession of those pro- 
perties along with him and for a conse- 
quential accounting of the income from 
the properties for a period of three years 
prior to suit. Sri Boni Narayana Pillai 
Charity was created several years ago and 
amongst various properties endowed for 
_ the charity, there was an inam village 
which was taken over by the Govern- 
ment under the Estates Abolition Act. 
But it is common ground that from the 
compensation amount a Tasdiq allow- 
ance for the upkeep and maintenance of 
the charity as described in the third 
_ schedule to the plaint is being paid 
annually. Apart from the inam village, 
there are pannai lands, the patta for 
which was issued in the name of the 
trustees for the time being and they ate 
included in the second schedule. The 
first schedule enumerates the houses 
endowed to the charity. Originally one 
Perundevi Ammal was managing the 
charities. Under- her will and as she 
was competent to nominate the succeed- 
ing trustee, she nominated her son-in-law 
Venkatanarayana Pillai, who in turn 
under his will appointed one Partha- 
sarathy Pillai, Kothandarama Pillai and 
Athilakshmi as executors. The nature of 
the trust was challenged by one Srinivasa 
Pillai in GS. No. 439 of 1928 on the 
file of the High Court, Madras, who 
claimed all the properties attached to 
‘the trust as his properties. This suit 
was resisted. Finally, it ended in a 


” Temple in 'Triplicane. 
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compromise. Under the provisions of 
the trust. deed, certain properties weré 
situate in Madras, but were solely intend- 
ed for the purpose of performing certain 
kattalais in -Sri  Parthasarathyswamy 
Pursuant to this, 
a scheme suit C. S. No. 1 of 1933 on the 
file of the High Court, Madras was filed 
by tke trustees of Sri- Parthasarathy- 
swamy Temple. Whilst the scheme 
suit was pending C.S. No. 439 of 1928 
was compromised, A provision there- 
fore, was made in the said compromise 
decree itself in respect of the properties 
covered by C.S. No. 1 of 1933. The 
scheme suit was decreed and the proper- 
ties went out of the management of the 
members of the family, but the temple 
honours alone were enjoyed by’ the 
members of the family.. The plaintiff 
states that he is receiving such honours 
from Sri Parthasarathyswami Temple. 
Under the compromise decree in Q.S. 
No. 439 of 1928, T. K. Thiruvengadam 
Pillai and Ranga Pillai acted as trustees 
of the charities and were managing the 
trust properties. Thiruvengadam Pillai 
died leaving a will dated 22rd October, 
1941 whereunder the plaintiff was 
nominated as his successor. When the 
plaintiff sought probate of the suit will 
it was granted on 27th February, 1947- 
The first defendant, who is the son of 
Ranga Pillai sought to recall the probate 
which was granted. But again after 
enquiry the probate was granted to the 
plaintiff. The appeal against that order 
was unsuccessful. ` The plaintiff says that 
apart from the will, as the original heir 
of -'Fhiruvengadam Pillai, he is entitled 
to be a trustee of the charities and as the 
first defendant is in sole management 
thereof, he has.come to Court seeking 
for the reliefs already mentioned. He - 
kas impleaded the second defendant, 
who is said to be colluding with the 
first defendant . and who is also 
said: to` be ` interested in ousting 
the plaintiff from management of the 
trust properties. It is claimed that the 
second defendant is only an intermeddler. 
The plaintiff accuses the defendants as 
persons who are not interested in per- 
forming the charities in, accordance with 
the wills of Perundevi Ammal and 
Venkatanarayana Pillai. It is in these 
circumstances, that he filed the suit. , 
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a, In the written statement of the 
first defendant it is hesitantly claimed 
that the plaintiff is not a representative 
of the branch of Srinivasa Pillai and 
that he is receiving the honours from 
Sri Parthasarathyswamy Temple not in 
pursuance of any right in him, but due 
to the mistake committed be the temple 
authorities. This defendant says that 
the plaintiff cannot claim any rights 
under the alleged will of Thiruvengadam 
Pillai and, therefore the suit is baseless. 
The collusion alleged between defen- 
dants 1 and 2 is denied and it is said 
that the trust is being performed as usual 
by the second defendant, who is in charge 
of carrying out the charities as the agent 
of this defendant. The other allegations 
noted in the plaint are denied, and 
lastly it is said that the suit is barred by 
limitation. 

3. The second defendant in his written 
statement says that the plaintiff has no 
cause of action at all to institute the suit 


and in other respects adopts the written 
statement of the first defendant. 


4. The third defendant, who is in posses- 
sion of the trust as lessee sails with the 
first defendant. 


Defendants 4 to 6 remained ex parte. 


On the. above material pleadings the 
following issues were framed: 


1. Is the plaintiff a representative of 
the branch of Srinivasa Pillai ? 


2. Is he entitled to claim joint posses- 
sion of the suit properties either in his 
capacity as such representative or as a 
nominee under the will of late Thiru- 
vengadam Pillai ? i - 


3. Is the suit barred by limitation ? 


4. Is the suit property item 1 the 
property of ‘Boni Narayana Pillai 
Charity’? and ifnot, is the plaintiff 
entitled to claim joint possession thereof? 


5: Whether the plaint discloses cause 
of action against third defendant? 


6. To what reliefis tke plaintiff entitled? 


5. The learned Judge found the first 
two issues in favour of the plaintiff and 
held that he is a representative of the 
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branch of Srinivasan Pillai and he is 
entitled to claim joint possession of the 
suit properties either in his capacity as 
such representative or as nominee under 
the will of late Thiruvengadam Pillai. 
On issue No. 3, he held that the suit was 
not barred by limitation. He found 
issues 4 and 5 in favour of the plaintiff 
and decreed the suit. - 


5-A, Mr. Balasubramaniam, the learned 
counsel for the appellant mainly rested 
his argument on the plea that the suit is 
barred by limitation. In the view that 
we intend taking in the matter, it would 
be sufficient to rest out discussion on the 
arguments of counsel relating to the issue 
on limitation, for if this is held against 
the plaintiff, then even though the find- 
ings of the trial Court on the other issues 
have to be accepted by us, it would not 
make any difference. We shall now 
therefore, deal with the plea as to bar of 
the suit by the law of limitation as urged 
by the appellant-first defendant. 


6. Thiruvengadam Pillai, who appoint- 
ed- the plaintiff under his will dated 
22nd October, 1941 died issueless on 
26th November, 1945. The probate was 

granted to the will on 27th February, ` 
1947. The appellate Court in Appeal 
No. 66 of 1954 in which tke grant of the 
probate’ was questioned, dismissed the ap- 
peal on the ground that the caveator had 
no caveatable interest to oppose the grant 
of a probate to the wil. Ranga Pillai 
died in 1952. -Thereafter, it is common 
ground that.the first defendant was in 
sole management of the trust properties 
as the sole trustee with the assistance cf 
the second defendant as the actual mana- 
ger thereof. The suit is for declaration 
that the plaintiff is entitled to be in 
joint possession of the trust properties 
as such trustee along with the first 
defendant and for a direction that he 
be put in joint possession of these proper- 
ties. This was filed on 11th June, 1966. 
On the above relevant and admitted 
facts the learned counsel for the appel- 
lant maintains that Article 58 of the 
Indian Limitation Act, which is the 
residuary article in the matter of obtain- 
ing declarations applies and says that 
the suit not having been filed within 
three years from the date when the right 
to sue first accrued, it is barred. Refer- 
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ence is also made to Article 107 which 
provides that a suit for possession of a 
hereditary office has to be instituted 
within 12 years from the date when the 
first defendant takes possession of the 
office adversely to the plaintiff. The 
relevant Article 124 was the old article 
in this respect. It is contended that the 
trusteeship of this trust is not a hereditary 
office and Article 107 of the Limitation 
Act may not be attracted at all. 


7. On the other hand, Mr. T. R. Srini- 
vasam, would say that the suit is not 
barred by limitation and that Article 107 
alone would apply. He would contend 
that the suit is not a suit for a bare 
declaration but being coupled witk a 
relief for possession Article 58 would not 
apply. The suit has to be interpreted 
as a suit for possession in the main and 
that, therefore, the suit is in time. 


8. At this stage it is useful to refer to 
the prior porceedings between the parties. 
C. S. No. 439 of 1928 was a suit instituted 
by one Srinivasa Pillai in which he 
sought for possession of the trust proper- 
ties as a person, who was solely entitled 
to it. To that suit all the necessary 
claimants were made parties. This was 
ultimately compromised. The plaintiff 
therein—Srinivasa Pillai, representing his 
branch (of the family consisting of Fim- 
self and Thiruvengadam Pillai and 
Ramakriskna Pillai) and the sixth defen- 
dant therein representing his branch 
(consisting of himself and Ranga Pillai) 
were made the joint trustees of tre chari- 
ties in question and they were put in 
joint possession of the properties and were 
obliged to perform the charities as directed 
in the Wills of Venkatanarayana Pillai 
and Perundevi Ammal. Clause 4 in 
the said compromise deed says that on 
the death of either the plaintiff or defen- 
dant 6 herein, the seniormost in age in 
their respective families defendants 5 and 
7 or their representatives, if they are not 
living then; shall succeed to the posses- 
sion and management of the said pro- 
peties set out in schedule hereto and 
be co-opted with the survivor and they 
shall hold the said properties and manage 
them as specified in the scheme. A 
reference was also made to the proceedings 
in Q.S. No. 1 of 1933 which we shall 
presently refer to. The first defendant 
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in this suit is the son of Ranga Pillat 
The plaintiff in this suit is the nominee 
of Thiruvengadam Pillai, who died 
leaving a will nominating the plaintiff 
as his successor. We have already Tefer- 
red to the fact that a probate of this will 
was granted by this Court in T.O.S. 
No. 12 ‘of 1951—O.P. No. 37 of 1947 
on the file of the High Court, Madras. 
An appeal as against this judgment of 
the original side by the first defendant in 
the suit was dismissed by Rajamannar, 
C J. end Ganapathia Pillai, J., in O.S. 
A. No. 66 of 1954 on the ground that the 
first defendant K. Venkataramanujem 
did not have a locus standi to file the 
caveat. Whilst this was the position, 
there was correspondence between the 
plaintiff in this action and the other 
parties interested in the charities during 
the year 1946. Exhibits B-3 and B-4 
are very important letters, which were 
exchanged between the plaintiff on the, 
one hand and the widow of Thiruven-, 
gadam Pillai and the defendant on the) 
other. In Exhibit B-3 apparently 
Thiruvengadam’s widow, challenged the 
will also. Even from Exhibit B-3, it 18 
clear that the plaintiff by then did not 
secure possession of the trust properties 
nor was he in management thereof. 
Even in the affidavit filed by him m 
support of his application for the grant 
of probate, he would allege that he was 
entitled to the right to manage the trust 
and that he was entitled to joint manage- 
ment of the properties attached. to the 
trust, Exhibit B-4 is a more clinching 
letter. This was addressed to Ranga 
Pillai and his agent. In this notice, 
the plaintiff unconditionally acknow- 
ledges that Ranga Pillai and Thiru- 
vengadam Pillai were in joint possession 
and management and that a local person 
was appointed as the manager of the 
trust. He refers to the will of Thiru- 
vengadam Pillai and affirms that conse- 
quent on the grant of the probate, he 
was entitled to be in joint possession. 
He accuses Ranga Pillai of wasting the 
corpus and charges him with misappro- 
priation of trust funds and claims that 
he is not only the joint huqdar and 
trustee entitled to be in joint possession 
and management of the proportion but 
that he was one who was entitled to see 
to the proper performance of the charities 
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as a member of the family. His counsel 
finally wrote in Exhibit B-4 as follows: 


“When my client called upon to you 
account, the first of ycu put in a 
spurious plea that you do not recog- 
nise my clients right.........6.. eee 
My client hereby gives both of you 
final notice that both of you are liable 
to account to my client for the manage- 
ment upto date and that my client is 
entitled to joint management, and 
possession and he will enforce his 
rights thereto without any. further 
reference”. 


Exhibit B-4 is dated 4th March, 1949. 
The plaintiff, examined himselfas P.W. 1, 
relies upen the othies created by him 
over twe items of the trust properties and 
also refers to the fact thet he was getting 
the honours in the Parthasarathyswamy 
Temple as a representative of tre family 
under the scheme framed by the High 
Court in G.S. No. 1 of 1933 already 
referred to. He would say that the 
first defendant did not object to such 
honours and would add that he did not 
send any notice saying that he had no 
right in the trust. He admits trat the 
first defendant filed O.S. No. 105 of 
1962 on the file of the Court of the District 
Munsiff, Srivilliputhur challenging tre 
othis made by the pleintiff. : He weuld 
say that he had to mortgage properties 
in order to obtain money for probating 
the will of Thiruvengadam Pillai. It 
is in the context of the above admitted 
facts that the plea cf limitation has to 
be considered. 


9. The fact that Sri Parthasarathyswamy 
Temple was honouring the plaintiff by 
itself would not create any right. If 
such honours were given by the temple 
authorities under a mistake, teat would 
not by itself whittle down the legal right 
obtained by the first defendant to chal- 
lenge the present action of the plaintiff 
for joint possession of the trust properties. 
Mere conferment of temple honours 
would only mean the gaining of a pri- 
vilege as long as it does not flow from 
a right of a vested and recognised office 
of trusteeship, such a privilege even if 
obtained by the plaintiff from the 
Parthasarathyswamy. Temple will not 
improve matters. If the suit by the 
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plaintiff for joint possession and for 
declaration asked for is barred in law on 
the date when he filed it, then the recog- 
nition of such a right under a mistake of 
law and fact by third parties would not 
bind the defendant. We are unable to 
agree with the learned trial Judge that 
Exhibits: A-9 to A-11 which are letters 
written by an agent to a trustee would 
tilt the legal position in the case. A 
claim that a person is entitled to be a 
trustee is far different from saying that 
he was functioning as trustee and was 
in possession of the properties attached 
to thetrust. In fact we haye referred. 
to Exhibit B-4 dated 4th March, 1949 in 
which the plaintiff admits that he was 
seeking for possession cf the suit proper- 
ties and he would allege that he was 
taking steps to get his right declared. 
There is no evidence before us to show 
that the customary honours received by 
the plaintiff in the Sri Parthasarathy- 
swamy Temple was in pursuance of a 
recognition given to the plaintiff as a 
trustee in possession of the charities. 


10. It would be necessary, therefore 
to start with Exhibit B-4. In 1949 
the plaintiff was not in -possession of the 


‘suit properties, but on the other hand, 


he was very keenly agitating for such a 
right. He was kept out of the office by 
the defendants. The suit as framed by 
him is a suit for a declaration that he 
is entitled to be in joint possession along 
with the first defendant and for a direc- 
tion that he may be put in joint posses- 
sion of these properties. Assuming for 
argument’s sake that on account of the 
age-old trust attached to these charities 
and the customary made of appointment 
of trustees to them the office of trustee- 
ship is hereditary even than the question 
arises whether the suit is or is not barred 
by limitation. We are assuming this 
position having regard to the definition 


.of hereditary trustee in section 6 (it) of 


the Tamil Nadu Hindu Religious and 
Charitable Endowments Act, 1959. The 
contention of Mr. Balasubramaniam. is 
that the office is not hereditary and, 
therefore Article 58 of the Limitation 
Act would apply and not Article 107. 
Article 58 is obviously a residuary article 
appearing in Part III of the schedule to 
the Limitation Act. The cause of action 
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for such a suit arises cn the date when 
the right to sue first accrues. Taking 
Exhibit B-4 the right to sue for a de:lara- 
tion, such as the one now asked for is 
already stated to have accrued in favour 
ofthe plaintiff. Butno action has been 
filed till 1966. Even assuming that the 
plaintiff was seeking for possession of a 
hereditary office, the question is whether 
the cause of action survived in 1966 to 
the plaintiff. The trend of the corres- 
pondence between the plaintiff and the 
trustees in management of the trust from 
time to time and particularly in 1949 
shows that they have taken possession of 
the office to the exclusion of the plaintiff 
and so were in possession of the office 
adversely to the plaintiff. If he was, 
therefore, secking a right to joint posses- 
sion of such hereditary office, from-which 
he was ousted, he should have filed a 
suit within 12 years from the date when 
the defendant took possession of the 
right adversely to the plaintiff. The 
language in Exhibit B-4 is unambiguous 
and clear. There is no allegation in 
Exhibit B-4 that the plaintiff was ever in 
joint management of the trust properties. 
As a matter of fact, every line in the said 
notice brings home the exclusion from 
such possession and a non-recognition of 
the plaintiff as a trustee thereto in spite 
of the nomination made by Thiruvenga- 
dam Pillai and in spite of tke will 
of Thiruvengadam Pillai contain- 
ing such nomination having been pro- 
bated. The plaintiff claims in 1949 that 
he is entitled to joint possession and 
management and that ke would enforce 
his rights withcut any further reference. 
Having said that, he files a suit only in 
1¢66, long after tre period of limitation. 
This is a case where the facts amply 
demonstrate that the oter trustee ex- 
cluded the plaintif from managerrent. 
It is no doubt true that a co-trustee can- 
not take advantage unless such possession 
is proved or demonstrated to be adevrse 
to the other trustees entitlec to be in 
joint possession of the trust properties. 
But if a co-trustee virtually ousts another 
trustee from possession and continues in 
possession for well over the statutcry 
pericd, then such a possession would be 
understood as possession adverse ‘tc that 
cf the ousted trustee. It is unnecessary 
in this case to go into the question whe- 
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ther this is a case of succession to office 
within the meaning of section 6 (i) cf the 
Tamil Nadu Hindu Religious and Charit- 
able Endowments Act. Even assuming 
it is so, the suit is barred by limitation. 


1r. Article 58 provides a period of three 
years and Article 10 7 a period of 12 years. 
The plaintiff not baving filed tke suit 
within the longer of the periods allowed 
to him by law, the suit is undoubtedly 
barred by limitation. 


I2. On issue Nos. 1 and g we agree 
with the trial Court that the plaintiff 
should be be deemed to be a representa- 
tive of the branch of Srinivasa Pillai 
within the meaning of the scheme decree 
referred to above and he would be entitled 
to claim joint possession of the suit pro- 
-perties either in his capacity as such re- 
preseittative or nominee under te will of 
Jate’ Thiruvengada Pillai. That the 
plaintiff was interesting himself in the 
proper administration of the trust cannot 
be denied. In fact he mortgaged certain 
charity properties in order to probate 
Thiruvengadam Pillai’s will as early as 
1947. He obtained permission from the 
High Court to mortgage the prc perties, 
A suit challenging the mortgage by the 
ist defendant failed. Even so, an appeal 
thereon. We are not however concerned 
with these circumstances. The first de- 
fendant’s application to recall the pro- 
bate. was ordered and he entered a caveat 
without success but Jater on the Division 
Bench characterised him as a person, 
who did not have any caveatable interest. 
The extreme contention of the first defen- 
dant that the plaintiff’s father was not a 
member of the branch of Varadaraja 
Pillai was rightly discountenanced as even 
according to the relevant clause in the 
compromise decree in C.S. No. 439 of 
1928, the plaintiff could ke said to be a 
representative of the branch «f Srinivasa 
Pillai. All these above relevant’ facts, 
which were noticed in detail by the trial 
Judge points out that the plaintiff is a 
person, whe could claim to have a right 
to be in joint possession and enjoyment 
of the trust properties. 


1g- Even thougk we agree with the 
trial Judge on issues 1 and 2 and in view 
of the fact that we are unable to subscribe 
to the view that the suit is not barred by 
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limitation, in any view whatsoever, the 
appeal has to be allowed. 


AS. No. 422 of 1971. 


14. This suit arises on almost the same 
facts but obviously relating to some of the 
Properties belonging to the trus but 
situate within the jurisdiction of the 
Subordinate Judge of Kancheepuram. 
The pleadings are almost similar and one 
of the material contentions therein was, 
the suit was barred by limitation. 


15. The learned Judge was of the view 
that there were no particulars placed 
before him to substantiate that the suit 
was barred by limitation and in that view 
he held the issues against the first defen- 
‘dant. But in A.S. No. 12 of 1970 a full 
argument was addressed before us and 
fuller materials were made available. 
In the view we Lave taken in A.S. No. 12 
of 1970, the appeal A.S. No. 422 of 1971 
also has to be allowed. 


16. In these circumstances, both the 
appeals are allowed and there will be no 
order as to costs in both the appeals. 


SJ. Appeals allowed. 





IN THE'HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulekrishnan, J}. 


Kandaswamy Gounder .. Petitioner : 


— 


Ue 


Vannimuthu Gounder and another 
. Respondents. 


{A) Tamil Nadu Cultivating Tenants’ 
Protection Act (XXV of 1955)—Purchaser of 
land—Petition for eviction—Allegation of 
waste—Notice sent through fpost—Reiurned with 
endorsement “‘refused’?—T enant set ex parte 
—Eviction ordered —Service of summons not 
su fficient—Order of eviction set aside. 


(B) Givil Procedure Code (V of 1908)—Provi- 
sions relating to service of summons—Applicable 
to Revenue Gourts. 


The provisions of the Code of Civil Pro- 
cedure are in all force applicable to tke 
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service of summons in respect of parties 
before the Revenue Court. Order 5, 
rule 9 was amended on 27th March, 
1963. Before amendment, Order 5, rule 
9 (3), was more or less similar to Order 5, 
rule 9 (1), which is in force after amend- 
ment, except for the sentence “ the 
acknowledgment purported to be signed 
by the defendant shall be deemed to be 
sufficient proof of service of such sum- 
mons”. In view of this provision before 
amendment of 1963, a Bench of our High 
Court refused to accept the service 
deemed to have been effected wren 
especially there was an  endcrsement 
“refused? by tke postman. [Para. 4.] 


As the amendment stands today, in the 
case of service of summons as per Order 5, 
rule g (1), though served by registered 
post with pre-paid acknowledgment, the 
summons has to be sent again if the party 
does not appear on the date fixed in the 
summeéns. As far as the present case is 
concerned, there is no question of any 
service, as such, except the endorsement 
made by the postman stating that tre 
party has refused to receive the summons. 
Hence it is clear -that the service alleged 
to have been effected under Order 5, 
rule g (1), cannot be deemed to be proper 
service inasmuch as the petitioner ought 
to have followeu the procedure mentioned 
in Order 5, rule g (2), alsc for the purpose 
of deciding that the service was complete. 
In the absence of that, the service is 
defective and as such, the ex parte order of 
eviction cannot be sustained.  [Para. 5.] 


Case referred to :— 


Muthiak Nattar v. N.S. Ibrahim Rowther, 
(1967) 80 L.W. 419. 


Petition under section 115 of Act V of 
1908,read with section 6 (6) of the Madras 
Cultivating Tenants’ Protection Act, 1955 
praying the High Court to revise the 
Order of the Court of the Authorised 
Officer (L. Ref.) Coimbatore, dated 8th 
July, 1974 and made in O.P. No. 20 of 
1972. . 

S. Ramalingam, for Petitioner. 

S. Nainar Sundaram, for Respondents. 

The Court made the following 


OrpEr.—The petitioner herein is a culti- 
vating tenant. The respondents pur- 
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chased the land and filed a pétition for 
eviction on the ground of waste. Notice 
was sent through post and it came back 
with an endorsement “refused. The 
case was called on 8th February, 1972 and 
tken it was adjourned to 2and February, 
1972. On 22nd February, 1972 the 
respondent in the eviction petition was 
called absent and he was set ex parte. An 
order of eviction was passed evicting the 
respondent forthwith. The respondent 
in this petition filed E.P. No. 6 of 1972 
for execution. On and August, 1972 the 
Tahsildar came and took forcible posses- 
sion from the petitioner in this civil revi- 
sion petition. Within two days trere- 
after the petitioner filed O.P. No. 20 of 
1972 to set aside the ex parte order and 
also another petition for setting aside the 
order of eviction, On 14th August, 1972 
the Authorised Officer (Land Reforms), 
Coimbatore, dismissed these petitions on 
the ground that delivery has already been 
taken and, as such, the petitions have 
become infructuous. Against the said 
order C.R,P. No. 2223 of 1972 was filed 
by the present petitioner and this High 
Court by its judgment, dated 11th July, 
1973 held that the order passed by the 
Authorised Officer (Land Reforms) 
Coimbatore is wrong and, as such the 
High Court sent back the matter to the 
Authorised Officer directing him to decide 
the matter on merits. After it was sent 
back the Authorised Officer, holding that 
the service is proper and that the peti- 
tioner ceased to have any interest in the 
suit land, dismissed the original petition. 
Aggrieved by the said decision the tenant 
has filed the above civil revision petition. 


2. Mr. S. Ramalingam, the learned 
counsel appearing for the petitioner point- 
ed out that the service deemed to have 
been effected on the petitioner herein is 
not sufficient and, as such, the order of 
€viction passed ex parte cannot be sus- 
tained. It is further submitted that the 
petitioner came to know of the order of 
eviction passed only on 2nd August, 1972 
when forcible eviction was made by the 
Tahsildar and that the petitioner within 
two days filed the present original petition 
to set aside the ex parte order of eviction 


passed against him. The learned counsel _ - 


pointed out that rule 8 of the rules 
framed under the Act gives power to the 
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Authorised Officer (Land Reforms) to 
apply the provisions of the Code of Civil 
Procedure as far as possible in respect of 
service of summons on the parties con- 
cerned. Ifthat beso, the learned counsel . 
submits that the Court’ below has not 
followed the procedure laid down in 
Order 5 of the Code of Civil Procedure in 
respect of service of summons on the res- 
pondent in the main eviction petition. 
Mr.Nainar Sundaram, the learned counsel 
appearing for tre landlords — respondents 
herein submitted that the service effected 
onthe respondent in the main eviction 


‘petition by post wherein the postman has 


made an endorsement to the effect that 
the petitioner in tbis revision petiticn has 
refused to receive the summons, is suffi- 
cient service and, as such, the order of 
eviction passed against the petitioner 
herein is valid. The learned counsel 
also submitted that the provisions of the 
Code of Civil Procedure cannot be applied 
in a strict form to the proceedings before 
the Rent Control Court. The wording is 
“as far as possible’ in the Rule and, as 
sucl, the service must be deemed to be a 
proper service in this case. The learned 
counsel also stressed the point that the 
petitioner has ceased to have interest in 
the suit lard, in as much as he has sub- 
leased the property to his brother Karup- 
puswamy and the said Karuppuswamy 
hasalso filed an independent suit to have 
possession of the suit land from the 
landlords as a cultivating tenant. 


3. Ihave been taken through the plead- 
ings in this case and also through the 
relevant provisions in the Tamil Nadu 
Cultivating Tenants’ Prote: tion Act, 1955; 
and the Rules made thereunder. 

4» In Muthiah Nattar v. N. S. Ibrahim 
Rowther alias N. S. Mohammed Ibrahim and 
anotker1, Ramaprasada Rao, J., has 
stated as follows :— 


“ It is common ground that unless there 
is.anything in the Madras Cultivating 
Tenants Protection Act or the rules 
prohibiting the application ofany provi- 
sions of the Civil Procedure Cod<, the 
Code is applicable to the proceedings 
in the revenue Court. No doubt, the 
provisions of the Civil Procedure Code 
ought not to be strictly iron-jacketed 
and rendered inelastic.” 

1. (1967) 80 L.W. 419. 
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Thus, it is clear that the provisions of the 
Code of Civil Procedure are in all force 
applicable to the service of summons in 
respect of parties before the revenue 
Court. Order 5, rule 9 was amended 
‘lon 27th March, 1963. Before amend- 
ment Order 5, rule 9 (3) was more or 
less similar to Order 5, rule 9 '1) which 
isin force after amendment, except for the 
sentence ‘‘ the acknowledgment purported 
to be signed by the defendant shall be 
deemed to be sufficient proof of service of 
such summons.” In view of this provision 
before amendment of 1963, a Bench of 
our High Court refused to accept the 
service deemed to have been effected when 
especially there is an endorsement 
** refused ” by the postman. 


5. As the amendment stands to-day, it is 
clear that the service of summons as per 

Order 5, rule g (1) though served by 

registered post with pre-paid acknewledg-- 
ment, the summons has to be sent, again 

if the party does not appear on the date 

fixed in the summons. As far as the 

present case is concerned, there is no 

question of any service, as such, except 

the endorsement made by the postman 

stating that the party has refused to 

receive the summons. Hence, it is clear. 
that the service alleged to have been 

effected under Order 5, rule 9 (1) cannot 

be deemed to be a proper service inas- 

much as the petitioner ought to have 

followed the procedure mentioned in 

Order 5, rule 9 (2) also for the purpose 

of deciding that the service was com plete. 

In ‘the absence of that, it can easily be 

held that the service is defective and, as 

such, the ex parte order of eviction passed 

cannot be sustained. 


6. As regards the contention that the 
petitioner has ceased to be the cultivating 
tenant to have the benefits of the Act, 
Mr. S. Ramalingam, the learned counsel 
pointed out that the suit filed by Karuppu- 
swamy, the brother of the petitioner here- 
in, alleging that he is a sub-tenant, has 
been dismissed by the Court below and 
there is no appeal against the same. 
Even apart from that the learned counsel 
submits that P.W. 1 in O.P. No. 20 of 
1972 has specifically denied the sub- 
lease to his younger brother, Karuppu- 
swamy. The definite case of the peti- 
tioner herein is that he has not sub- 
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leased the property. Even apart from. 
this, the main petition was filed by the- 

landlords for the eviction of the petitioner: . 
on the ground of waste. Hence, it can- 
not be said that the petitioner berein 

has lost his interest simply because there: 
is an allegation to the effect that he has 

sub-leased the property to his brother 
Karuppuswamy. Hence, I find that the 

petitioner is entitled to maintain the peti- 

tion’ for setting aside the ex parte order of 
eviction passed against him. 


4. It is unnecessary for me to deal with. 
the case-law cited by the respective. 
counsel in this petition, since it is clear 
from the facts of the case read with the. 
provisions of the Code of Civil Procedure: 
that th ons served upon the peti- 
tioner is defective and the ex parle order 
was passed against the petitioner herein 
without following the procedure laid 
down in the Code of Civil Procedure for 
service of summons on the respondent in 

the petition for evicticn. Taking allt 
these aspects into consideration I hold 
that the Authorised Officer (Land 

Revenue) has miserably failed to, exercise- 
his jurisdiction vested in him to give a 

finding. 

8. In these circumstances, the Civil 
Revision Petition is allowed. The result. 
isthe ex parte order of eviction passed on 
22nd February, 1972 is set-aside. 


9. Since the ex-parte order of eviction 
has been set aside, it is but proper that. 
the petitioner must be put into possession 
of the land from which he has been evicted. 
forcibly through’ the process of Court. 
This power is given to the High Court 
under section 6-BB of the Tamil Nadu 
Cultivating Tenants Protection Act. Mr.. 
Nainar Sundaram states that his clients 
have cultivated the land and there may 
be some standing crops on the suit land. 


10. The Authorised Officer is directed to- 
put the petitioner in possession of the suit 

land after allowing the respondents to- 
harvest the crops, if any, standing on the 

suit land. There will be no order as to 

costs. The Authorised Officer is also 

directed to dispose of the main eviction 

petition within a month from the date of 
the receipt of this order by him. 


R.S. Petition allowed. 


i) 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. k. Gokulakrishnan, F. 
M. Nagalingam and others. 


.. Petitioners* 
D. 


T. K. Ramaswamy Chettiar. 
.. Respondent. 


(A) Tamil. Nadu Buildings (Lease and Rent. 
Control) Act (XVIII of 1960), sections 10 (2) 
and 14,1) (b)—Landlord requiring premises 
for demolition and reconstraction—Petition for 
eviction of tenant—No valid notice—Eviction 
could not be ordered. 


(B) Transfer of Property Act (IV of 1882), 
section 106—Statutory notice before filing 
petition for eviction—If necessary. 


As far as Rent Ccntrol applications are 
concerned, it is not the ownership of the 
property that entitles a person to file an 
eviction petition; but when a person 
comes under the definitionof “landlord” 
mentioned ir section 2 (6) of the Madras 
Act XVIII of 1960 he is entitled to file a 
petition for eviction. The denial of title 
` contemplated under section 106 of the 
Transfer of Property Act when it is made 
appli able for any_eviction piayed for 
under Madras Act XVIII cf 1960, must 
be read to denote the derial cf the right 
of the landlord to mair tain the petition 
for eviction. - | [Para €] 


If a landlord invokes the provisiors of 
Madras Act XVIII of 1960, itis incumbent 
upon him to terminate the tenancy as per 
section 106 of the Transfer of Property Act, 
since he approact-es the Court on the 
specific plea that the respondent in the 
eviction petition is his tenant. Notice 
under section 106 cf the Transfer of 
Preperty Act is necessary for terminaring 
the tenancy of a tenant before filing any 
eviction petition. [Paras. & and 7] 


Cases referred ta:— 


Hashmat Husain v. Saghir Ahmad, A.I.R. 
1958 All. 847; Thangavelu v. Bhahadur She- 


riff, (1970) 83 L.W. 124; Venkaji Krishna 





*CLR.P.Nos. 455 to 457 of 1975. 
25th July, 1975. 
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Nadkarani v. Lakshman Deuji Kandar, (1896) 
LL.R. 20 Bom. 354. 


Petiticn under section 25 cf the Tamil 
Nacu Buildings, Lease and Rent Control 
Act (Tamil Nadu Act XVIII of 1960 as 
amended by Act XXIII 1973) praying the 
High Court to revise the Decree of the 
Court of the Small Gauses (LII Judge,) 
Madras dated 6th December, 1974 and 
passed in H.R.A.Nos, 385, 386 and 387 
of 1974 (H.R.C.Nos.3061, 3062 and 3063 
of 1972, Rent Controller (VI Judge) Court 
of Small Causes, Madras). 


S. Kuppuswami, for Petitioner. 
B. T. Seshadri, fo. Respondent. 


The Court made the following 


ORDER. —All these three Revision Peti- 
tions arise out of a common order passed 
in three different Rent Control applica- 
tions, both by the Rent Controller and 
also by the Appellute Authority. The 
petitioner in those eviction petitionsis the 
same. He filed the eviction petitions in 
respect of three different shops occupied 
by the aifferert respondents tnerein 
under sections 10 (2) (7) ard 14 /1) (b) 
of the Act. $ 


2. The trial Court found that the reqvire- 
ment of the bvilding for demolition and 
reconstruction under section 14 (1) (b) is 
bona fide but holdir g that there is no valid 
notice under section 106 of the Transfer 
of Property Act, dismisssed the evict‘on 
petitions. Aggrieved by the decision of 
the tria] Court, the lardlord preferred 
three Rent Cor:trcl Appeals. The lower 
Appellate Ccurt confirmed the finding as 
regards the bona fide requirement of the 
landlord is concerned for the purpose 
of demolition and reconstruction. On 
the ground of defective notice, the lower 
Appellate Court observed that the vague 
allegation cf the petiticnets herein to the 
effect that the landlord is not the absolute 
owner Ofthe property will amount to 
denial of the landlord’s title and as such, 
no notice under section 106 of the Transfer 
of Property Act is necessary. The lower 
‘Appellate Court also held that Exhibit 
P.9 and P.12 notice issued are valid and 
sufficient in law for filing-the eviction 
petitions. With these observations, the 
lower Appellate Court ordered eviction. 
Aggrieved by the order passed by the 
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lower Appellate Court, the petitioners. 
in each of these Revision Petitions have 
filed independent Civil Revision Petitions 
which are numbered as C.R.Ps. Nos. 455 
to 457 of 1975. 


g. At the ovtset, I am convinced that 
the finding as regards the bona fides made 
by the Courts below is correct. 


4. Mr. Kuppvswamy, the learned coun- 
sel appearing for the petitioner in each 
of these Revision Petitions submitted that 
the eviction petitions must fail for want of 
notice under section 106 of the Transfer 
of Property Act. For this purpose, he 
read the notices given by the landlord 
and also the reply, Exhibit P-14. Accord- 
ing to the learned counsel, there is absolu- 
tely no denial of title by the tenants ; nor 
is there anyjevidence as regards the denial 
of title alleged by the responc ent herein. 
Except pleading that the tenants have 
denied the title, the respondent has not 
proved whether there was svch’a denial. 
Hence, Mr. Kuppuswamy, the learned 
counsel submits that notice under section 
106 of the Transfer of Property Act is 
necessary before filing any petiticn for 
eviction and since the respondentin each 
of the revision petitions failed to give 
such a notice, the evicticn petiticns ought 
to have been dismissed cn this short 
ground alone. Mr. B.T. Seshadri, the 
learned covnsel appearing for the respon- 
dent landlord, read to me the petitions 
and counter-stetements filed in H.R.C. 
Nc.3062 of 1972 and also the petitions 
filed in the present Rert Control Applica- 
tions for the purpose of establishing that 
the tenants have denied the title at least 
partially. According to the learned 
counsel, such a denial of title will dis- 
entitle the tenants to ask for notice under 
section 106 of the Transfer of Property 
Act. - Itis svbmitted that the notice issved 
must be construed as one under section 
111 of the Transfer of Property Act inas- 
much as the tenants have denied the title 
of the respondents herein. 


5. To substantiate his contentions,Mr.B.T, 
Seshadri cited Hashmat Husain v. Saghir 
Ahmad +, Thangavelu v. Bahadur Sheriff? 
and Venkaji Krishna Nadkarni v. Lakshman 





1. AIR. 1958 All 847. 
2. (1970) 83 L.W. 124. 
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Devji Kandar‘.As far as the Allahabad deci- 
sion is concerned, the petition is not filed 
under the Rent Control Act but that is a 
suit in ejectment wherein the Bench ofthe 
Allahabad High Court held that partial 
denial of title will disentitle the tenant to 
ask for notice under secticn 106 of the 
Transfer of Property Act. The other 
two decisions cannct be made applicable 
to the facts of the present case. 


6. The present application was filed un- 
der: sections 10 (2) (7) and 14 (1) +b) cf 
Madras Act XVIII of 1960. Section 14 
(1) (b) is for demolition and reconstruc- 
tior. Section 10 /2) (7) states that evic- 
tion can be ordered if the tenant has deni- 
ed the title of the landlord or claimed a 
right of permanent tenancy and that such 
denial or claim was nót bona fide . If 
such denial is not bona fide the Contrcller 
shall make an order directing the tenant 
to put the landlord in possession of the 
building and if the Cortroller is not so 
satisfied, he can make an order rejecting 
the application. It has been held by the 
Supreme Court that notice uncer section! 
106 of the Transfer of Property Act isj 
necessary for terminating the tenancy of a 
tenant before filing any eviction petition. 
Except pleading that the tenants have de- 
nied the title of the respondent hetein, 
the respondent has not proved the said] 
allegation. 


7 The reply notice and also the counter 
statements filed by the tenants, both in 
H.R.C. No. 3062 of 1972 and in the pre- 
sent applications, cannct be read as denial 
-f title made by tke tenants in this Case. 
As far as the present applicaticns for evic- 
tion are concerned, the tenants have speci- 
fically admitted that tae respondert is the 
landlord but they have questioned the 
tona fides of the claim for demolition and 
reconstruction on various grounds such 
as that the property is a trust property, 
that the petitioner in the eviction peti- 
tions is one of the trustees and not the ful} 
owner of the trust property. As far as 
the Rent Control applications are ccn- 
cerned, it is net the cwnership of the pre- 
perty that entitles a person to file an evic- 
tion petition but when a person comes 
under the definition of ‘‘ landlord ’’ men- 
tioned in section 2 (6) of the Act, he is en- 
titled to maintain a petition for eviction.| 


1, (1896) L.L.R. 20 Bom. 354, 


1] KRISHNASAMY NADAR V. SUBBAYYA PILLAI (Sethuraman, 7.) 


The denail of title contemplated under 
ection 106 of the Transfer of Property 
Act, when it is made applicable for any 
eviction prayed for under Madras Act 
XVIII of 1960, must be read to denote 
the denial of the right of the landlord to 
maintain the petition for eviction. As 
far as the present case is concerned, the 
tenants never denied that the respondent 
herein is the landlord. On the other 
hand, they questioned only the bona fides 
of the claim of the respondent for demoli- 
tion and reconstruction. 


8. Even apart from this aspect of the 
case, if a landlord invokes the provisions 
of Madras Act XVIII of 1960, it is incum- 
bent upon him to terminate the tenancy 
as per section 106 of the Transfer of Pro- 
perty Act, since he approaches the court 
on the specific plea that the respondent 
in the eviction | etition is his tenant. 


9. Taking all these aspects into considera- 
tion, I am of the view that the respondent 
in all thesé revision petitions has failed to 
give the statutory notice under section 106 
of the Transfer of Property Act and as 
such, the eviction petitions have to be dis- 
missed for want of notice. ; 

10. In these circumstances, the revisicn 
petitions are allowed with the result that 
the order of the Rent Controller is restor- 
ed. There will be no order as to costs 
in all these revision petitions. 


R.S. Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—V. Sethuraman, F. 





Krishnasamy Nadar and others. 
Appellants® 


T. 


Subbayya Pillai and another 
-. Respondents. 


(A) Transfer of Property Act (IV of 1882), 
section 105—Lease—Lessee not in possession 
of property on the date of lease—Sut by lessee 
for recovery of possession—Maintainability. 

(B) Words and Phrases—Nudum pactum. 


A lease is not a mere contract, but is a 
transfer of an interest in land and creates 


* S.A. No, 83 of 1973. 20th August, 1975, 
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a right in rem. Such an interest is good 
against the whole world irrespective of 
notice. The lessee need not be in pos- 
session when he executed the lease and as 
lessee he can, recover pcssession from a 
trespasser. [Para. 7.} 


The question cf nudum pactum would not 
arise in the case of a lease as it is not a 
mere contract. The lessee who has been 
let inte the propeity can seek to recover 
possession against tre person who is actual- 
ly a trespasser. Any contrary conclusion 
would only leave an open field for tres- 
passers to play upon. A lessee who is not 
in pcssession can maintain a suit for re- 
covery of possession which he is entitled to. 
If he is not a person who has a valid lease 


-in his favour, the question of his capacity 


to recover possession can be contested. 
[ Para. 8.] 


Appeal against the decree of the Cov1t of 
Subordinate Judge, Mayvram in Appeay 
Suit No. 94 of 1971, preferred against the 
decree cf the Court cf the District Munsif 
o Sirkali in Original Svit Nc. 595 of 
1968. . 


R.S. Venkatachari end V. Muthuperumal, for 
Appellants. 


R. Thiagarajan and D. 
Respondents. 


The Court delivered the following 


JupGmMent.—One Ammamuthu Ammal 
executed a will on 28th April, 1958 in 
respect of her properties. Briefly stated, 
in the will, she gave the properties co- 
vered by the present suit, to one Vitoba, 
the foster daughter, absolutely, after her 
life-time and after the life-time of her 
husband Govindaraju Chettiar. She died 
soon thereafter. The properties covered 
by the suit were to be in the management 
of her husband, Govindaraju Chettiar. 
The legatee, ‘Vitoba was also to look 
after the said Govindataju Chettiar dur- 
ing his lifetime. Govindarajv Chettiar 
is said to be presently living in a place 
called Seychelles. Where this place is, 
is nox clear. Under the will, this place 
is referred to as being near Mahe. Bvt, 
anyway, this need not deter further consi- 
deration of the facts of this case. 


Peter Francis, for 


2. Govindaraju has got two agents in 
whose favour he has given power-of-at- 
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torney. They are Kumarasami end Appa- 

„curai Chettiar respectively. The plaintiff 
as a lessee having execrted a document 
in favour of the said power-of-attorney 
agents on 12th July, 1968 (Exhibit A-1). 
The first defendant claims to be a lessee 
under a lease deed executed on 10th 
April, 1968 (Exhibit B-1) in favour of 
Vitoba, the foster-daugher, The plaintiff, 
as the lessee from Govindaraju Chettiar 
or his agents, filed the suit for permanent 
injunction or, in the alternative for re- 
covery of possession of the suit property 
and for future profits. He impleaded the 
first defendant who claims to be a lessee 
from Govindaraju and who interfered with 
his rights. The third defendant was 
Vitoba, the foster-daughter, the fourth 
defendant is her husband and the second 
defendant was impleaded because of some 
interest in the lands but he has disclaimed 
any interest therein, 


3. The trial Court went into the question 
of the construction of the will and reading 
the will as a whole and the cumulative 
effect thereof, it held that a life-interest 
was given to Govindaraju Chettiar and 
that during his life-time he alone could be 
in possession of and management of the 
property. According to the trial Court, 
the interest taken by Vitoba, the foster- 
davghter, was only a vested remainder, 
Subsequent to the death of Amma- 
muthv Ammal, the testator, the trial 
Covrt’s finding is that her husband, 
Govindarajv Chettiar, was in possession 
cfthe properties. It held that this was a 
.case where the person who was entitled to 
possession of the property was ousted 
from possession and that the plaintiff was, 
therefore, entitled to recover possession 
from the deferdants. 


4. On appeal, the learned Subordinate 
Judge confirmed the conclusions of the 
trial Court on the construction ofthe will, 
viz., that Govindaraju Chettiar was entitl- 
ed to a life estate. Though the plaintiff 
was not in possession as a lessee under 
Exhibit A-1, the will, the appellate Court 
held that he woul¢ be entitled torecovery 
of possession. It was also held that an 
alternative relief of recovery of possession 
should not be disallowed on the ground 
that the plaintiff would not be entitled to 
the relief of permanent injunczion, 
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5. Having lost in both the Courts below, 
the defendants have filed this appeal. The 
learned counsel for the appellants sub- 
mitted that under Exhibit A-4, the will, 
Govindaraju had only the right t- manage 
the properties, that this was a right per- 
sonal to him, that he could not delegate it 
to his agents and that, therefore he could 
not maintain the present suit for posses- 
sion. On the constrvction of the will, the 
submission by the appellants was that 
there was nc vesting of property in Govin- 
daraju Chettiar, that he was nct even a 
life-interest holder and that Vitoba, the 
foster daughter, had a vested right over 
the prope:ties as a result of which she 
cculd exercise the power to grant a lease. 


6. I have gone throvgh the will as a 
whole. The learned District ‘Munsif has 
extracted the relevant portion in para- 
graph 8 of his judgment. The interest 
of Govindaraju, the husband cf the testa- 
tor, 1s referred to in two places, At first 
itis stated that Vitoba should maintain 
or look after (upmruiflsg) the said 
Govindaraju Chettiar. It is also stated 
that after her life-time, her husband, 
Govindaraju Chettiar, shovid manage the 
properties, At the end of the will it is 
mentioned that the bequest contained un- 
der the will wovld come into effect after 
the life-time of herself and also her hvs- 
band. Taking the will as 2 whole, I am 
satisfied that the concurrent corstruction 
of the two courts below viz., that Govinda- 
raju had a life-interest in the properties is 
correct and the submission of the learned 
counsel for the appellants that he had no 
interst in any properties would have the 
result of partial intestacy during the life- 
time of Govindaraju Chettiar. It is settled 
law that a will shcvld be so construed as to 
avoid any intestacy. The testator by 
executing the will is presumed to deal with 
the properties. effectively from the time 
when the will comes into effect. As 
pointed out by the learred counsel for the 
respondents, if, really, there is any kind of 
intestacy, during that period it is 
Govindaraju who would be the heir of bis 
wife and who wculd have the rights in the 
properties. Anyway, it is unnecessary to 
go into this aspect. Taking the will as a 
whole, and gathering the intention of the 
testator from the wcrds used in the will, 
Tam Satisfied that the concurrent construc- 


ae 
1) 

tion of the Courts below that Govirdaraju 
Chettiar had life interest in the prc perties 
is the proper and reasonable one. There 
is absolutely, no subsatance in.the sub- 
„mission that the right to manage during 
his lifetime vested in Govindaraju ‘Ghetti- 
ar, is only a perscnal right.’ Where’ a 
person ‘is not in a: position to; immedia- 
tely, atterid to the affairs of which he is 
put in charge under’ the’ will, he has ne- 
cessarily, ‘to carry.out his charge through 
‘the mechanism of others. If the cons- 
trüction' contended’ fot ‘py the ‘appellants 
is to be accepted, then, the result ‘would 
be’ that when once Govindaraju was away 
from the _ village; the properties co- 
vered by the will could be occupied by 
any one without any kind of protection 
whatsoever. It is not possible to'accept 
this contention. ,The power-ofattorney 
agents are merely those persons who look 
after the properties or behalf of Govinda- 
raju Chettiar when he was away, and 
therefore, there is nothing ‘fer se wrong in 
Govindaraju making arrangements for the 
management of the properties during the 
period: of his absence, through his own 
agents.. ~ is . ; 


7. The learned covnsel for the appel- 
lants then, submitted that this is a Case 
where possession was not with the plaintiff 
or. any person through whom he ‘claims. 

The Courts. ‘below have found that Govin- 
daraju was in possession of the properties 
subsequent to’ his wife’s -dezth. The 


plaintiff .has executed a lease in favour’ 


of Govindaraju’ throvgh his power-of- 
attorney, agents. As pointed , out in 
Mulla’s Transfer of Property’ Act, 6th 
Edition, page 645, a lease is:not a mere 
contract, but is a transfer of an interest in 
land and creates a right in rem °. Such. 
an interest is good against the whole world, 
irrespective of notice. The lessee need 
not be in posséssion when he executed the. 
lease and as lessee he can.recover Pee 
sion from a trespasser. >. 


8. The learned counsel for the appel- 


lants submitted that the lease was a 
nudum -pactum because neither the lessor 
nor the lessee was in possession of the pro- 


perties: The question of nudum pactum- 


would not arise in case of leases as it is 
not a mere cortract. The lessee who 
has been let into the Property can seek 
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who is actually æ trespasser. Any con- 
trary: conċlusion ‘would ‘only ;;: leave anf: 
open field for a trespasser to play upon, 
This cannot be encouraged and a lessee 
who-is notin possession can maintain ‘å 
suit for the purpose of recovery of posses- 
-siop whichhe is entitled to. If he is not. al 
person who has a validlease.in his favour, 
then certainly the question of his capacity 
to: recover possession can -be coftested, 
But. where, as here, the lease is a valid 
one and‘the lessee has valid” rights, ‘it is 
open to him to maintain a suit for recovery 
of pores Ps: 


9. At this sagi is may. notice one more 
contention taken on béhalf, “of the api 
pellants; namely, that the non-impleading 
of Govindaraju in the'present proceedings 
is fatal to it. This objection has hot been 
taken at.any earlier stage but,. finds a 
place only in the grounds ` of appeal 
before this Gourt. No proper explanation 
was forthcoming | as .to why such a:plea 
was: riot, taken at any earlier stage. I 
do ‘not think it is possible, to entertain 
the plea at this belated sea dae i. g 


ord 7, ae SA 


I0.. Thére was’ soine“ S to ‘the 

plaintiff being a cultivating tenarit and. 
ie suit ‘not being maintainable. T 
do not think that there is any substance 
in this plea, This is not a case where 
the proceeding is against the cultivating 
tenant in réspect of rights which are 
safeguarded under the tenancy legislation. 
This is a case where the tenant, in,order 
to exercise his right as a tenant, is seek- 
ing to recover possession from a stranger. 


. Such a suit is not: barred by any prda 


vision of- tenancy- legislation. 


14.’ In thé resale I ani diuned that 
Govindaraju Ghettiar had a. life-interest 
in the properties. that his right to manage- 
ment cculd' be exercised even when he 
was.away and that he can exercise those 
rights through his: | power-of- -attorney 
agents . if he. happened to be away from 
his village. The svit itself is maintainable, 
as a lesseċ` can scek to recover possèšsion 
of the properties of which he is’ entitled, 
to be in possession. Thus there is no im- 

ediment either to the maintainability 
of the suit or to the grant of prayer as 
has been done. by the, Courts below, 


isa: 


-I see no-reason to interfere. Hence this 
second appeal is dismissed with costs. 


No leave. = > PB gp ee 


R.S.” 





ae Appeal dismissed, 
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IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS.. ` , 
Present :—T. Ramaprasada Rao, J. 
A. Velumani : = 


toy 


Petitioner” 
v. = a 
Angappa Mudaliar .. Respondent. 


(A) ‘Provincial’ Insoluency Act (V of 1920), seè- 
tion 75 (1)—Transferee from debtor—Debtor 
‘adjudicated. insolvent on creditors petition— 
Appeal by transferee —If .maintainable. . 


(B) ‘‘Person Aggrieved”’—Meaning of ` 


The intérest‘of one creditor has no impact 
on the interest of: another creditor in so 
far .as insolvency is concerned. Their 
interests are distinct and separate. Any 
person who-makes an application to the 
Court for decision or any person who is 
brought before the Court to, submit toa 
decision, is, if the decision goes against 
him, thereby’ a “person aggrieved” by 
the decision, ` (Paras: 3 and 4.) 


Held that the transferee from the insol- 
vent Could maintain the appeal. 


: -[Para. 4.] 
Cases referred to:— 

Oficial Trustee of Madras v. Sethu Ghettiar 
(1948): 2 M.L.J. 194 : LL.R. (1949): 
Mad. 323, : A.I.R. 1949 Mad. 131 5 


Alagappa Ghettiar v. Vellachami Servat 
112 I.C. 623: A,LR. 1928 Mad. 981 (1). 


Petition under proviso to section 75 (1) 


of Provincial ‘Insolvency Act praying the, 


High Court to revise the Order of the 
Court of the District Judge, West Coim- 
batore at Coimbatore, dated'18th Septem- 
ber, 1974 and made in G. M. A. No. 36 
of 1974 (I. P. No. 70 of 1970 on the file. 
ofthe II Additional Subordinate Judge 
te Cer dated 10th November, 
970).. 


*C.R.P.No, 3360 of 1974. 28th August, 1975. 
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eB. TL Seshadri, for Petitioner . 


“V. Ratnam, for Respondent. . 


‘The Court made the following’ 
Orvzr. —Following ‘the decision of. the 
leained -Judge :  Gevindarajachari, J., 
‘in Oficial Trustee of Madras y. Sethu Ghe- 
itiar’, this revision petition has to be dis- 
missed, The petitioner. is a transferee 
from a. debtor who was sorght. to be 
adjudicated insolvent by,.cne ofthe cre- 
ditors. The Court entertained the appli- 
cation of the creditor, examined him, 
accepted two documents filed by him 
and’. marked them as Exhibits A-1 and 
A-2 and ‘thereafter said “Petition is 
allowed adjudging the respondent insol- 
vent’, Cvriously enough .,the res- 
pordent therein did not file an appeal. 
But the respondent before me and in the 
lower _Court in these proceedings being 
the transferee of the properties of the in- 
solvent and who is really affected by the 
order of insolvency filed an appeal against 
the , perfunctory order, which resulted 
in the insolvency of his vendor, The 
lower Court rightly appreciated the 
evidence, accepted the appeal and 
remitted the matter `for a fuller const- 
detation by. the insolvency Court. The 
pétitioner . before me (petitioning credi 
tor) -objected to the maintainability of 
the appeal by the transferee who is out- 
side, prima facie, the proceedings. initia- 
ted by him against the insolvent. He 
would also say that the order of insol- 
vency was passed on merits. ‘But these 
contentiors were not upheld and the 
appeal was allowed and the matter re- 
mitted: to the insolvency Court for a 
fuller appraisal and adjudication of the 
real issue. As against this the pre- 
sent revision petition has been filed. 


2. Learned. counsel for the petitioner 
though feebly attempted to maintain that 
the order of adjudication was made.on 
merits was not able to sustain the same, 
since the non-speaking order-of the in- 
solvency Courtis neither evident nor self-- 
explanatory. It doesnot appear from 
the record that the insolvency Court ap- 
plied its mind to- the material placed 
before it, before it - pronounced tke 





1. (1948).2 M.L.J. 194: I.L.R. (1949) Mad- 
323; ALR. 1949 Mad. 131.. 


L 


T) VELUMANI D. ANGAPPA MUDALIAR (Ramaprasada Rao, 7.) 


order of adjudication. The learned Sub- 
ordinate Judge who passed the order. 
does: not even .say ‘that he was prima 
facie of the view that by such ‘alienations 
under Exhibits A-1 and A-2 the insolvent 
‘intended to defeat and delay thé interests 
of his creditors’: This observation should 
find a.placé in such orders in order to 
avoid any misgiving at a later stage about 
the non-application of the mind of the 
insolvency Court to the facts and cir- 
cumstances of the case and to the real 
matter under controversy. Therefore, the 
order of adjudication has- been pronoun- 
ced in such an unsatisfactory state of 
affairs. This cannot be disputed by 
the learned counsel for the petitioner. 


3. The more important question is whe- 
ther the transferee respondent before me 
is a person aggrieved within the meaning 
of section 75 of the Provincial Insolvency 
Act, which would enable him to file an 
appeal to the appellate authority to in- 

- terfere with the aforesaid order of adju- 
dication. The learned counsel for the 
petitioner relies, upon the decisien in 
Alagappa Ghettiar v. Vellachami Servai+, 
in support of his contention. That is not 
a case which is opposite to, the one 
under consideration by me, That was a 
case where an appeal was filed by one 
creditor against the acceptance of the 
claim: of another creditor. Interests of 
creditors in an insolvency petition are 
distinct and separate. The interest of 
one creditor has no impact on the interest 
of another creditor in so far as the in- 
solvency is concerned. This patent cir- 
cumstance was taken into consideration 
by the Division Bench of our Court when 
it said that a co-crecitor of an insolvent 
cannot be deemed to be an aggrieved 
person when another creditor’s claim is 
accepted by the official receiver. Facts 
therefore are totally different and the 
ratio in that case is inapplicable to the 
present situation, 


4. The relevant and the nearest case’ 
which could be cited has been referred 
to by the learned counsel for the res- 
pondent. An eminent Judge ofour Court 
Govindarajachari, J., in Official Trustee 
of Madras v. Sethu Ghettiar®, in.an eluei-, 





1. 112 I.C. 623: A.LR. 1928 Mad. 981 (1). 
2, ILL.R. (1949) Mad. 323: (1948) 2 M.L.J. 
194: A.LR. 1949 Mad, 131, 


155 


datory and illuminating judgment and 
after referring to the decision in Alagap- 
pa Ghettiar v. Vellachami Servai1, held that 
a person who satisfies the description of 
the respordent in this revision peti- 
tion would be an aggrieved person within 
the meaning of séction 75 cf the Act. 
I am inclined to excerpt certain obser- 
vations of the learned Judge instead of 
in any manner lessening ‘the weightage 
of the observations made by himin the 
said judgment. After narrating in ex- 
tenso the English authorities, the lear- 
ned Judge accepted the view that “any 
person who makes an application to 
the Court for decision or any person who 
isbrought before the Court to submit to 
a decision, is, if the decision goes against! 
him, thereby ‘a person aggrieved’ by that 
decision.” The learned Judge also said 
that the embarrassment which may result 
from the order of adjudication provides 
such embarrassed person with a sufficient 
grievance and clothes him with the 
necessary status to question the order 
of adjudication is an appeal. _ The 
involuntary involvement of the transfeere 
in the insolvency, makes him an affec- 
ted person. While respectfully adcpting 
the observations made above, I am of 
the view that the lower Court was right 
when it said that the transferee fiom the 
insolvent could maintain the appeal and 
having regard to the circumstances 0 

the case I uphold the order of remit since. 
the original pronouncement resulting 12 
the adjudication of the insolvent is based 
on a cryptic non-speaking order.. The 
revision petition is dismissed, There will 
be no order as to costs. 


R. S. Petition dismissed. 








1, 112 LQ. 623; A.LR. 1928 Mad, 981 (1). 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—P. R. Gokulakrishnan, J. 


K. Nasir Basha and another 

- o» _ Appellanis* ` 
v. os 4, pas f 
Turukkan Chatrám Charities repre-. 
sented by its. hereditary irastee 
Mohammed Murtuza Hussain S/o. 
Mohammed Habibullah Sahib R/a. 


No. 123/4 Mowbrays Road, Roya- 
pettah, Madras-14. .. - Respondent. 


Transfer of Property Act (IV of 1882), sec- 
tion 106—Monthly tenancy—Lease deed speci- 
Jêng thirty days notice for vacating—Notice 
issued accordingly—Validity. 


Notice to qvit is only oné of the modes in 


which a tenancy could be determined. 
Section 106 of the Transfer cf Property 
Act, only recognises two kinds of tenencies, 
(i) yearly tenancy and (ii) _montaly te- 
nancy. There are cases which co not. 
come within!’ the ambit of section 106 
and they are governed, by the terms of 
the contract'of tenancy. It is only in 
cases where there is no‘contract as to 


notice that the provisions of section 106 . 


would be applicable, but where there 
is a contract as to giving notice or waiving 
notice the parties are governed by the 
terms of the contract end the Jaw enacted 
in section 106, cannot apply. ‘Where the 
contract was that the tenant shovld sur- 
render ‘the property whenever required, 
the provisicis as to notice: in section 106 


cannot apply to it. The notice to quit 
ir the instant case was valid, mo 
[Para. 22.] 


Cases referred to : 


Dixon v. Bradford and District Railway Ser- 
vants’ Coal Supply. Society, (1904) 1 K.B. 
444 ; Beevi Umma v. Alloth Shamu Menon, 
(1916) 3 L.W. 189 : 32 I.C. 709 ; Ghu- 
nilal v. Ghuni Lal, A.I.R. 1923 Lah. 659. 
Baidyanath v. Onkarmal, ALR. 193g Cal. 
656; U. A. Manfe. Company v. Motilal 
Bombay Mills, A.I.R. 1943 Bom. 306; 
- Mukanchand v. Gulabchand, A.I.R. 1950 
Ajmer 79; Doe D. Lucy Mary King v, 
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Grafton, 88 Revised Reports 678 ;. 
Arunachala Naicker v. Ghulam Mahmood 
Saheb, (1950).2 M.LJ. 535:63 L.W. 940 :. 
A.I.R. 1951 Mad. 408; Kelu v. Namad. 
Kuti, (1910) M.W.N. 794: 8 1.C. 362.; 
Moosa Kuity v. Thekke 100 I.C. 398 ; 
ALR, 1928 Mad. 687; Madhava Rao 
v. Bhagwandas, A.I.R. 1961 M. P. 138; 
G. E: Treasurer v. .S. F. B. Tyabji, ALR. 
1948 Bom. 349. . f , ; 


Appeal against the decree of the Court 
of the Subordinate Judge of Chingleput 
in Appeal Suit No. 116 of 1973 preferred 
against the decree of the Court of the 
District Munsif of Poonamallee in Ori- 
ginal Svit No. 349 of 1962. 


‘M. Srinivasan, for Appellants. 


T.. V. Subramaniam and Naziruddin,, Tor- 
Respondeni. : 


The Court delivered the following 


JUDOMENT.—Defendants are the ap- 
pellants. an 
2: The svit was for ejectment on the 
allegations that the plaintiffs trust is the 
owner of the suit property, that the first 
defendant is a monthly tenant under the. 
plaintiff, that the first defendart,, 
according to the lease, should vacate after 
thirty days’ notice, that no improvement, 
had been made by the defendants as to’ 
claim compensation at the time of vaca- . 
ting, that to the notice issued the first de- ' 
fendant replied deny ing the tenancy, that 
therevpon a fresh notice dated 26th 
January, 1968 was-issued determining the 
tenancy and that the second: defendant 
has been impleaded asa party, as the first 
defendant has transferred the lease to him. 
The plaintiff no doubt denied the alleged 
transfer and also denied any practice in 
respect of chatram properties, alleged by 
the defendants. ese & 


3. The first defendant contended that 
he transferred the lease to the second de- 
fendant on 21st November, 1967 which 
has been recognised by the plaintiff, that 
compensation has to be paid for the im- 
provement made and that the lease is a 
permanent one and ‘cannot be terminated, 
particularly against the wish of the crea- 
tor cf.the trvst who wanted to ‘benefit his 
relations, The first defendant also ‘cone 


ue 
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tended that the notice to quit is-defective 
and that he is an unnecessaty party. since 
the second defendant alcne is the tenant, 
whose tenancy has not been terminated. 
It has also been alleged by the first de- 
fendant that the suit. property is a minor 
inam, that the defendants are entitled. 
to patta, and that the matter should. be 
referred to, the Settlement-Tahsildar. 
Finally, the first .Cefendant pleaded that 
the svit is bad for misjoinder of cavses of 
action, 4 


4. The secord defendant, in his written 
statement, alleged that he is the tevant,. 
that no valid notice of-termination lias, 
been given to-him,.and that as he got 
a transfer of the lease by paying Rs. 3,000 
the said amount should be paid to him, by 
the plaintiff. In other respects, the second, 
defendant adopted the written statement 
filed by the first defendant. ` , 


5. `The trial Court, oñ the issves framed, 


held that the lease deed Exhibit A-l> 


executed by the first defendant clearly 
mentions that the lease can be terminated 
by. thirty days’ notice, 
is not a permanent one, that Exhibit B-12, 
the lease deed in favour of the second de- 
fendant, is a fabricated, one and as such- 
it is only the first defendant who is the 
lessee under, the plaintiff’ and ‘not the 
second ‘defendant, and that Exhibit A-2, 
the notice determining the tenancy of 
the first defendant giving him thirty days’ 
notice as per the terms of the lease, is 
valid and enforceable ‘in law.’ The trial 
Court further held that no compensation 
need be paid to the defendants for the 
alleged improvements and there is no 
question of misjoinder .of parties and. 
causes of action, as pleaded by the de- 


fendants. On these findings, the trial Court. 


directed the defendants to hand over 
vacant possession of the suit property 
within a month‘from 23rd October, 1972.: 


6. Aggrieved by the said decision of the, 
trial Court, the defendants preferred an- 
appeal to the Sub-Court, Chingleput. 
The Subordinate Judge of Chingleput, 
confirmed the findings of the trial Court 
and dismissed the appeal, A. S. No. 116 
of 1973. oer ae 
7. Aggrieved by the decisions of the 
Courts below, the defendants have now 
preferred this second appeal, |. 


that the lease 
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8. The main points argued by Thiru 
Srinivasan, the learned counsel appearing 
for the appellants are :— 


(i) That the lower appellate Court has 
not discussed the evidence on record as 
the final Court of facts, and as such the 
decision given by the lower appellate 
Court has to be set aside. 


(ii) That Exhibit A-2, the notice to suit, 
is ‘not valid inlaw. ` ; 


(iit) And that the suit is bad for misjoin- 
der of causes of section, ; ; 


9. Thiru T. V. Subramaniam, the 
learned counsel appearing for the plain- 
tiffrespondent contended that the evi- 
dence is before this Covrt, and the dis- 
cussion made by the trial Gourt is also 
there in its judgment and as such - this 
Court can decide the matter without any 
difficulty, that section 106 of the Transfer 
of Property Act cannot be strictly en- 
forced in view of the agreement Exhibit 
A-l and that as such the notice Exhibit 
A-2 is valid in law. The learned counsel 
also. submitted that there is no question 
of any misjoinder of-cavses of action. or, 
parties to warrant a dismissal of the suit. 


ro, Exhibit -A-1 is the lease deed. , It 
is mentioned in the lease-deed that the 
first defendant should vacate the property ~ 
whenever needed by the plaintiff on, the, 
plaintiff giving thirty. days’ notice to the. 
first defendant. Thus, Exhibit A-1 is a 
clear contract specifying the time tọ be 
given to the first defendant for vacating 
the property. Exhibit A-2 is the notice 
to quit given to the first defendant, In 
the saic notice, reference has been made 
to the lease agreement dated 7th Novem- 
ber, 1967, (Exhibit A-1). It determined 
the. tenancy of the first defendant by the, 
end of thirty days after the receipt there- 
of, . Exhibit A-2 also called vpon the, 
first defendant to quit and deliver vacant 
possession of the property after the expi- 
ration of the abovesaid period. 


Section 106, of the Transfer of Property 
Act states :— s 
“In the absence cfa contract or local 


law or usage to the contrary, a lease 
ofimmoyable property for agricultural 
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or menufacturing purposes shall be 
deemed to be a lease from year to 
year. eseese : and a lease of immova- 
ble property for any other purpose shall 
be-deemed to be a leasc from month 
to month,. terminable, on the part of 
either the lessor or lessce,by fifteen days’ 
notice expiring with the.end of a 
month of the tenancy.” ` 


1r. Thiru Srinivasan, the learned coun- 
sel appearing for the appellants, submit- 
ted that under Exhibit A-2, no doubt, 
thitty days’ notice has been stipulated 
instead of fifteen days as contemplated 
under section 106, Transfer of Pro- 
perty Act, but-that section 106 further 
stipulates that such a notice must expire 
with the end of a month of the tenancy. 
It is thus argued that the notice Exhibit: 
A-2, terminating the tenancy by the end 
of thirty days of the receipt of Exhi- 
bit A-2 is defective since it does not de- 
termine the ‘tenancy with the end ofa 
month of the tenancy. For this proposi- 
tion, Thizu Srinivasan cited a number 
of decisions. 


12. In Dixon v. Bradford and District 
Railway Servants’ Goal Supply Society, 


the King’s Berch Division, interpreting’ 


an agreement which menticned ‘‘ I beg 
to give you three ‘months’ notice that 
we shall cease the tenancy”, came to the 
conclusion that in that case there was an 
oral tenancy and that the three months to 
quit must expire with the year of tenancy. 
It further held ‘that the tenancy had not 
been duly determined. 


13. The next decision cited is Beevi Umma 
v. Allath Shamu Menon®, In that case 
there was er agreement to deliver posses- 
sion or demand. Dealing with the said 
provision, a Bench of this Court held 
that the provision for delivery of posses- 
sion on demand did not, constitute a 
contract to the contrary within the 
meaning of section 106 cf the Transfer 
of Property Act, as it did not mention 
the time at which the demand shovld be 
made and that the provision for the pay- 
ment of rent arnually could not be 
split up. 





1. (1904) 1 K.B. 444. 
2, (1916) 3 L.W. 189: 32 F.G, 709, 
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14. Ghuni Lal v. Ghuni Lalt, lays down th 
principle as stated in Dixon v. Bradford 
and District Railway Servants’ Goal Supply 
Society”. 


15. In Baidyanath v. Onkarmul®, which 
dealt with a specific agreement per- 
taining to tenancy in that case, it was 
held that the only way by which either 
party could determine the tenancy was by 
observing the provisions of section 106 and 
that in that case the lease was not ter- 
minated by the notice. 


16. The next case cited is U.A. Manfg- 
Go. v. Motilal Bombay Mills, wherein 
a. Bench of the Bombay High Court has 
held that a provision in an agreement of 
tenancy to the effect that either side will 
give one clear month’s notice to deter- 
mine the tenancy does ‘not affect the 
rule that the notice must expire with the 
expiration of the tenancy. Thus, this 
decision also follows the decision in 
Dixon v. Bradford and District Railway 
Servants’ Goal Supply Society®. 


17. To the same effect is the decision in 
Mukanchand v. Gulabchand®; wherein the 
Ajmer Chief Court held-:— . e 


1 

“ Though the special contract as to 

notice abrogated the first rule in section 

106 regarding 15 days’ notice still the 

notice -had to comply with the second 

rule in that section ard wa3 invalid 

as it did not expire on the last date of. 
a month of the tenancy,” 


18. Thiru T. V. Subramaniam, to sup- 

port his Contention that the notice given 

vnder Exhibit A-2, need not conform 

to the requirements of section 106 in 

view of Exhibit A-1, cited a number of 

decisions. The first decision cited by 
him is Doe D. Lucy Mary King v. Grafton®. 

In that decision, dealing with the agree- 

ment entered into between the parties’ 
in that particular case, it was held that 

the tenancy cannot be corstricd as a, 
yearly tenancy and the six months” 
AIR. 1923 Lah. 659. 

(1904) 1 K.B. 444. 

A.LR. 1938 Cal. 656. 

A.I.R. 1943 Bom. 306. 

- AIR. 1950 Ajmer 79. 

6, 88 Rev. Rep. 678, 


Pwo 


3 : ies Sie > nA ZS 


: : 2> È [em t} 
à agda 5 ej u . 3 : ae 
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notice to quit mentioned in the agreement 
need not end with the year’ of tenancy. 
As svch the Queens Bench held that the 
noticc to quit was a valid-one. °° 


19. The next case citedsby. Thiru T. V. 
Subramaniam is Arunachala Naicker v. 
Ghulam Mahmood Saheb4+, In that deci- 
sion, a Bench of this Court, interpreting 
the contract entered between the parties 
for determining the tenancy stated :— 


~ © Tt seems to us that when there is 
a contract governing the questicn of 

-notice we must read that contract ina 
reasonable way to ascertain what the 
partics intended by way of notice and 
not try to read'into the contract some 
term that would have to be implied only 
ifthere were no contract. It seems’ to 
us reasonable to conclude from the’ 
passage set out in the opening para- 
graph that not merely did the: parties 
intend that the period of notice should 
be one month, but also that the one 
month’s notice should be given at 
any time.” A ; 


The relevant portion ofthe contract which 
was the subject-matter of interpreta- 
tion in the above decision read as 
follows:— 


“ Besides this, if you, after the said sti- 
pulated - period, send me a notice 
giving one month’s time I shall vacate 
the said land and deliver to y pos- 
session thereof.” , , 


Thus; itis clear that the terms of the con- 
tract‘considered in the above said Bench 
decision are analogous to the contract 


under Exhibit A-1 in the case before, 


us. . 
20. At this stage, 
confronted the other side with’ the Bench 
decision in Beevi Umma v. Allath Shamu 


Menon*, wherein it has been stated that the 


notice must -end the tenancy. with the 


month of tenancy: But in Beevi Umma 


v.. Allath Shamu Menon*, the words which 
came,up fo1 discussion were ‘on demand’, 
In. those circumstances, the Covrt held 
that the demand must be in cor formity 
with section 106 of the Transfer of Pro- 





1. (1950) 2 M.L.J. 535: 63 L.W. 940: AIR 
1951 Mad. 408. A 
2. (1916) 3 L.W. 189; 32 I.G. 709. 


Thiru Srinivasan 
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perty Act. . I: do- not-find any. ¢onflict 
of ruling im:the above :two decisions. 


21.. Thiru T.V. ‘Subramaniam also cited 
the decision. in Kelu: v. Namad Rutti}, 
There, a, Bench ‘of this Court held that 
where the lease deed containcd an express 
stipulation to surrender on demand, 
there is a contract to the contrary within 
the meaning of section 106, Transfer of 
Property Act and that no notice- te quit 
is hae 


22. In Moosa ET v. Thekke?, also, a 
Bench of this Court held that if acecrding 
to the terms of the lease the tenant is not 
entitled to notice, it cannot be seid that 
the:cause of action does not arise till the 
period given in the notice to quit ex" 
pires: Notice to quit'is orly one of the 
modes in. which a tenancy could be de- 
termined, Section 106 only recognizes 
two kinds ‘of tenancies, one yearly te- 
nancy and the other: monthly tenancy. 
There are cases which'do not come within 
the ambit of section 106 and they are 
governed by the terms ‘of the contract 
of tenancy.’ It is: only in cases where 
there is. no contract as to notice that the 
provisions of section 106 would be ap- 
plicable; but where there is a contrct as 
to giving notice or waiving notice the 
parties are governed by the terms of the 
contract and the law enacted in scction 
106, Transfer of Property Act, cannot 
apply. Where the contract was that the 
tenant should svrrender.the property 
whenever required, the, provisions as to 
notice in section 106-cannot-apply to it. 


23. In Madhav Rao v. Bhagwandas*, the 
Madhya Pradesh High Covrt held :— 


_* When there is an a agreement as to the 
period of notice, it is a contract to the 
contrary for all purposes of section 106, 
The second provision enquiring the 

. notice to expire with the end of 
tenancy month is non-concomitant patt- 
of the requirement and forms an 
indivisible condition.” i 


Thirv T. V. Subramaniam also cited the 
decision in G. E., ` Treasurer v. S. F. B 





1. (1910) M.W-N. 794 : 8 EG. 362. ° 
2. 100 I.C. 398: A.LR. 1928 Mad: 687. 
3, ALR. 1961 M.P. 138. 
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Tyabji}, wherein a- Bench of the Bombay 
Court categorically held that in the case 
ofa lease, the ptivity.of contract is 
between the -lessor and‘ the lessee, and 
not the lessor andthe assignée from the 
lessee, and as such, there“is no need to 
give notice either as per’section 106 cr ac- 
cording to the agreement, to the assignee 
of the lessee.’ J 


24.. From enbor discussion itis clear 
that, as has been held in Arunachala Nai- 
cker ve Ghulam Mahmood Saheb?, that if 
there is 4 contract, the intention cf the. 
parties has te be ascertained iin applying 
section 106, ‘Transfer of Property . Act. 
As far as the present casé is concerned, 
Exhibit A-] is a ‘“‘contract to the cons 
trary” in relation to the provisions of 
section 106, From the said contract, it 
is clear that the parties intended: that 
the period ofnotice should bé ‘one month 
and that a month’s notice should be piven, 
at any time irrespective of the expiration: 
ofa month ofthe tenancy. In my view 
also, the second provision requiring the 
notice to expire with the end ofa.tenancy: 
month is concomitant part of the requvire-. 
ment and forms an indivisible condition.. 


25. The contention of Thiru Srinivasan: 

as to want’ of discussion by the lower! 

appellate Court regarding facts, assumes 

little importance, inasmuch as I have dis! 
cussed the necessary facts in detail An! 

second appeal. 


26. Ido notalso think there i isany ib: 
stance -in the argument that the svit has’ 
to fail for misjoinder of parties and causes 
of action. The plaintiff has, correctly 


given notice to the first: defendant- who: 
is the lessee under him and there is no - 


need to give notice to the. assignee of the 
lessee. ‘This apart, nc body, : is. prejudi- 
ced by adding the assignee who’ claims 
that he is in possession by virtue of the 
assignment made by: the lessee. - 


27. In these circumstances, the second 
appeal is. dismissed.: - No costs’ No 
leave. k ma 

R.S. ——— Appeal disimissed.. 


en ae 


1, A.LR. 1948 Bom. 349. - 
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IN. THE, HIGH COURT OF JUDICA- 
TURE AT MADRAS.. wa 
; Paes 


PRESENT :—S.. Mohan, Jar. 0 


vabagha themmal and others. ` ~€ 
ots Appeltans 
yis Pad. Beh ale 
ge ar te! date 
ee 
Promissory . Note-—Insufficiently . stamped— 
Hand loan in morning—Execution of stamped 
receipt in evening—Suit on original debt— 
Whether maintainable. : 


Whether. 2 ‘suit’ ties. on the debt “apart 
from | the. instrument depends on the 
circumstances under which the instrument 
was executed: , If really ‘the instrument 
is.only evidence of the lending, the suit 
will,;lie.,,;In-a loan transaction, the 
principal contract,itself. consists of the 
prune to repay. ; hae 4.] 


Thangappa Nadar pi k 


Ib the cirevimstandes of “the case. _the 
receipt was only evidence of the lending 
and.:the suit was, maintainable. [Para. 4-.]. 


Case referred to :— 


Perümal v. Kamakshi, (1938) 2 M.L.J.- 
189: °48-L.W: 220: LLR. (1938) Mad. 
933:. 177 LC. 236: A.I.R. 1938. Mad. 785. 


Appeal ‘against the decree ‘of the Court 
of the Subordinate Judge, Devakottai'in 
Appeal Suit No.75 of 1966, preferred 
against the decree of the Court of the 
District Munsif of Devakottai in- Original 
Suit No. 154 of 1966. : ; 


S. : Ramasubramaniam, for ‘Appétlanes 


S. Balasubramaniam, for Respondent. 
The Gourt delivered ‘the following |, , 


Jubement : :--The- second appeal - arises. : 
out of O. S. No. 154 of 1966 which is a ‘suit 
for recovery of Rs.4094-90. The case of 
the plaintiff is that on the morning of 24th 
April, 1964, the defendant ‘took a: hand-" 
loan of Rs.3,500 from the - plaintiff for 
family expenses agreeing to repay with: 


> interest at 9 per cent. per annum and on: 


that very day in the evening he executed: a ' 


er 7 EO E EE E ` 
*S.A.No, 1036 of1972.. , -31st July, 1975., ` 
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stamped ‘receipt in token of having 
received this amount. . Therefore, _the 
suit is filed on, the criginal -debt, the 
receipt even if it be a promissory note, 
being insufficiently, stamped. © 2. n 
%. In the written statement the defen- 
dant contended that he never executed 
any receipt nor did he borrow any hand- 
loan atall. His further case was that the 
plaintiff requested the defendant to sell 
one of his cows and thereupon it was sold 
for Rs.220/-, that purporting to be a 
receipt for the payment of the said sum of 
Rs.220)- the suit promissory note has 
een taken fiom him stealthily and that in 
any event the suit document is inadmis- 
sible in evidence as not being duly stamped 
and ,that the suit based on the original 
cause of action is not maintainable. 
‘The trial Court dismissed the suit holding 
that- the suit promissory note was in- 
sufficiently stamped and further held that 
¿bere wasnc borrowing by the defendant. 


g. On appeal, the lower appellate 
Court upheld the borrowing but however 
confirmed the finding that the promissory 
note being insufficiently stamped it was 
not open to the plaintiff to-recover the 
same and the suit will not lie on the debt 
since the promissory note embodied : all 
the terms of the contract. . papas 


4.. A careful reading of the plaint will 
clearly show that the borrowing was in 
the morning on 24th April, 1964 and in 
the evening the promissory note came 
to be executed. Therefore. the Courts 
below ate not right in. holding that the 
suit cannot be maintained on the original 
cause of action. I say so because the 
very .Full -Bench judgment on which 
both the Courts below relied, Periimalv. 
Kamakshit, clearly lays down, that whether 
a suit lies on, the debt apart from the 
jinstrument therefore depends onthe cir- 
cumstances, under ‘which the instrument 
was executed. If ‘really the.instrument is 
only an evidence of the lending, certainly 
the suit will lie. In this connection, I 
may usefully refer to the observations of 
the Full Bench made at page 789.: 
i z C A . fe gst wT 

a 

1. (1938)2 M.L.J. 189: 48 L.W. 220: LLR. 
(1938) Mad. 933 ; 177-1.€..236 : ALR. 1938 
Mad. 785. > ra E : 
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“The question ‘is,. how, far: does this 
-rule or the.reason of the rule apply to 
z cases in which’ a -person -borrowing 
“2 money. executés as, part of the ‘same 
~ transaction a promissory note’ in.favour 
` of the lender?’ That the termi as to 
"råte of interest, date of payment, -etc., 
- form part of the contract and cannot 
be proved except by proof of the notice 
seems to be more or less admitted.” 
Again, ‘at page 793 it is said: 
" i ae os dae 
.. In the case of a loan transaction, the 
_ principal contract itself consists of the 
_ promise to repay and it cannot be said 
that the implied promise on which the 
- action for money .had and received 
` depends forms no part of but is merely 
collateral to the main’ contract”. 


Therefore, the finding of both the Covrts 

that the svit is not maintainable , is in- 
correct and is liable to be set aside. In- 
asmuch as the lower appellate Court has 
held that the borrowingris. true, the suit 
will have to benecessarily decreed. Cen- 
sequently the plaintiff succeeds, ard he 
will be entitled to a decree as prayed for. 
But the partiés will bear their. respective 
ccsts. throughout. No leave. ` ' 


R.S. Appeal allowed 


IN THE HIGH. COURT OF JUDICA- 
TURE AT MADRAS. ` 0O 


PRESENT :— T. Ramaprasada Rao, F. 


Angammal a Petitioner® 


a, + 

Muthupechiammal Meenal 
: at R Respondents. 

Civil Procedure Gode (V of 1908), Order 6, 


rule X7— Amendment . of plaint—When can 
be _allowed. F ' 


Invocation of Order, 6 rule 17, Code of 
Civi] Procedure, is possible only when 
the substance of the relief asked for in the 
original pleading is maintained, though 
in a different form itis sought to be cor- 
rected as to svit the,convenience of the 
litigant. But, when ~the amendment 
sought for by the plaintiff would alter 
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the very foundation of the claim and the 
said amendment prima facie is distinct, 
separate and independent of the original 
relief asked for, then it would not come 
within the ‘purview. of amendment of 
pleadings at all.. On the other hand it 
would be a substitution of a relief which 
is different and not asked for in the 
original plaint. Where, under the 
‘guise of an amendment, a distinct and 
separate prayer is sought to be introduced 
in the pléading it would . not be amend- 
ment at all, but it would be the setting 
up of anew cause, not thought of and not 
even pleaded by the person concerned. 
When a plaint is sought to be- amended 
and when the reliefsought for, appears, 
onthe face of it, to be an‘ after-thought 
and totally disjunct from the prayer in 
` the original plaint, then, such an appli- 
cation ‘for amendment of plaint , ought 
not to be countenanced at all. 


(Paras. 1 and 21 
Case referred to: 


‘Palanisami Naicker v. Ghinnaswami Naicker, 
(1968) 81 L.W. 95. 


Petition under section 115, Civil Pro- 
cedure Code praying the High Court to 
revise the Order of the Court of the Dis- 
trict Munsif, Ramanathapuram dated 
30th September, 1974 and “made in I:A. 


No. 346 of 1974 in O.S. No. 355 of 1973. 
N. Sivamani,forPetitioner. . - ` 

KE. Yamunan, for Respondents, - 

The Court made the following 


- OrvER.— It is now well settled that the 
invocation of Order 6, rule 17, Code‘of 
Civil Procedure is possible only when the 
substance of the relief asked for in the ori- 
ginal pleading is maintained, though ina 
different: formit is sought to be corrected 
so as to suit the convenience of the liti- 
gant. In a case, however, when the 
amendment: sought for by the’ plaintiff 
would alter the very foundation of the 
claim and the said amendment prima facie 
is distinct,separate and independent of the 
original rélief asked for, then it wovld not 
come within the purview of amendment of 
pleading at all. On the other hand, it 
would be a substitution ofa relief which is 
different and not asked for in the original 
plaint. In the instant- case, the respon- 
dents.as thé plaintiffs came forward with 
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‘an application ‘under Order: 6, rule 17, 
Code of Civil Procedure under the follow- 
ing circumstances. In the plaint as ori- 
ginally filed the plaintiffs sought for a 
declaration that they were entitled to an 
easementary right over a particular por- 
tion of the suit house to a particular length. 
Later, they sought for an amendment by 
stating that no proper instructions were 
given to the advocate at the time ` whén 
the original plaint was drafted and they 
wanted the relief of mandatory injunction 
directing the defendant to remove a wall 
on that portion of the property referred to 
in the original plaint and fora declara- 
tion that they are the owners of the path- 
way on the suit site, The Court below 
thought that in order to avoid multipli- 
city of proceedings the amendment sought 
for by the plaintiffs could be allowed un- 


‘der Order 6, rule 17 Code of Civil 


Procedure. It is as against this, the de- 
‘fendant has come up to this Court. 


2. Ihave already referred to the basis on 
which the amendment of pleadings is al- 
lowed under Order 6, rule 17, Code of 
Civil Procedure. So long as the distinc- 
tiveness.and the force of the original re- 
lief asked for in the earlier pleading is 
maintained and an attempt, is made only 
to make aninread into the form of the-re- 
lief asked for, itis permissible to allow an 
amendment of such pleading, but in cases| 
where, under the guise of an amendment, 
a distinct and-separate prayer is sought to 
be introduced in the pleading, it would not 
bean amendment at all, but it would bel, 
the setting up ofa new case, not thought 
of and not even pleaded by the person! 
concerned, The instant case is one in 
which the plaintiffs are seeking for a total- 
ly different relief. Mr. Yamunan however 
would say that in order to avoid multi- 
plicity of proceedings and as no prejudice 
will be caused to the petitioner before me, 
the amendment could bè allowed. These: 
are notnormal tests deployed for consider- 
ing whether an application for amend- 
ment of a pleading has to be allowed. 
Particularly when a plaint is sought-to be} 
amended and when the relief sought for, 
appears, on the face of it, to be an after- 
thought and totally disjunct from the 
prayer ‘in thé original -plaint, then such 
an application for amendment- ought not 
to be countenanced at all. The case cited 


Q 


by Mr. Yamunan, Palaniswami Naicker v.: 
| Ghinnarmami Naicker', is one where the 
Plaintiff even in the original plaint sought 
for alternative reliefs and at the appro-. 
priate time elected to rest his relief on one 
ofsuch alternative pleas. The Court said 
that the plaintiff could adopt such an 
attitude, provided in the pleadings svch 
inconsistent pleas were raised. ‘That is 
not, however, the case here, The plain- 
tiffs are seeking for a relief not connected 
with the original prayer at all. They 
sought for an easement ofnecessity and a 
consequential declaration therefor, where- 
as in the amendment they seek for a dec- 
laration that they are the owners of the 
property and for a consequential relief 
of mandatory injunction to demolish the 
wall on the disputed pathway. They are 
not reliefs which have any semblance,one 
with the other. 


3. In these circumstances, the lower 
Court exceeded its jurisdiction in having 
allowed the amendment, The order is, 
therefore, set aside and the civil revision 
petition is allowed. There will be no 
order as to costs. 


R.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE Al MADRAS. “= 


Present -—P. R. Goku lakrishnan, 7. 
N. Ram Mohan 


De 
J. Kasthuri .. Respondent, 


(A) Givil Procedure Godel V of 1908) section 24 
— Scope and applicability— Pauper— Original 
fetition for partition and. separate possession— 
Half share in the suit properties claimed— 
Petition filed in Gity Givil Gourt—Death of 
respondent pending the petition— Application 
by the petitioner, claiming threefourth share 
—Respondent mother of petitionea—Value of 
three-fourth share admittedly mere that 
Rs. 50,000—Gity Givil Court has. no jurisdic- 
tion to try suit. = 


.. Petitioner, 


(B) Civil Procedure Gode (V of 1908), section 24 
(1) (b){2)—Transfer of the criginal petition 
in the City Civil Court to the original side of 
High Gourt—High Court’s pouer to order 
transfer pauper suit also. 


The. High Court sitting for admission 
work is competent to transfer any suit or 
proceedings pending before any Court 
subordinate to it. The question cf dis- 
posal may be by the Original Side of the 
High Court. It is only the High Court 
that has the power to transfer and there 
is no question of transferring that to the 
Original Side specifically but to the High 
Court in general. As soon as it is trans- 
ferred to the High Court the case will be 
posted automatically before the Judge 
sitting on the original side. [Para.5.] 


The High Court has ample powers to 
thansfer a pauper suit under section 24, 
Civil Procedure Code. The question of 
proceduial difficulties will not arise in 
cases of transfer made under section 24, 
Even if it is so, these difficulties can be 
cured in the larger interests of justice and 
equity. The High Court of judicature 
on its Original Side alone has jurisdiction 
to try the matter in which the value is 
over and above Rs. 50,000. 


[Para. 7.) 
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Cases referred to`: =... f. 


Srirangam Municipality'v. R.V. Palaniswami 
Piilai, (1951) 1 M.L.J. 281.: LLR. 
(1951) Mad. 897 : 64 L.W. 327: A.LR. 
1951 Mad. 807; Mallampati Kondayya v.. 
The Official Receiver, Nellore, (1951) 1 
M.L.J. 97 :LLR. (1951) Mad. 763: 
64L.W. 139: A.I.R. 1951 Mad. 676; 


Petition praying that in the circumstan- 
ces stated therein and in the affidavit filed 
therewith the High Court will be preased, 
to direct emergently the transfer of the 
pauper svit numbered as O.P. No. 254 of 
1974 together with all the pending appli- 
cations on the file-of ithe; X “Asst. City 
Civil Judge, ‘Madras’ to the Original 
Side of this Gourt for trial and disposal” 
according to law. > n 0 : ms 


R. Dheenadhayalu, for Petitioner, ' i 
D. K. Srinivasagopalan, for Respandent» 
The Court made. the following. ` 


Orper :— This is a petition-to transfer the 
pauper svit numbered as O. P. No. 254 
of 1974 together with all the pending -ap- 
plications on the file of the X Assistant 
‘City Civil Judge, Madras to the Original 
‘Side of this Honble Court for trial and 
‘disposal according to law. For the pur- 
pose of this transfer suffice it to state 
that the petitioner herein has filed the 
‘Original Petition for partition and se- 
parate possession of his $ share in the 
suit properties before the X Assistant 
‘City Civil Judge, Madras. Subseqvent 
to the filing of the pauper suit for parti- 
tion, the respondent in that Original Peti- 
tion, who is no other than the mother of 
the petitioner herein, died. Hence the 
petitioner herein has filed an application 
Stating thatafter the death ofhis mother, 
who was the respondent in that Original 
Petition, he is, erititled to get a share of 

in the suit properties instead of $ 
Share and the value of such Ẹ share is 
admittedly, more than Rs. 50,000. This 
amendment sought for by the petitioner 
herein has been allowed by consent of 
the respondent herein. Thusit is clear 
that the X Assistant City Civil Judge, 
Madras will not have jurisdiction to 
try the suit inasmuch as the value is over 
Rs. 50,000. -Itis only the Eigh Court 
of Jucicatvre at Madras which- can;.iry 
this Original Suit. 
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2.. The petitioner herein, in view of the 
fact. that so many applicatious are pen--- 
ding: before the X Assistant City” Civil: 
Judge, Madras.and also in view of the . 
fact that the interests of justice will 
be’ well protected if a transfer is made > 
instead of withdrawing thé suit from the 
City Civil Court and presenting it on the 
Original Side of this Court, wants to 
transfer the suit under section 24, Civil: 
Procedure Code. This: petition is. op-~ 
posed by.the resondent herein.. Mr. D.K. 
Srinivasagopalan,; learned. counsel for: 
the respondent, submitted that this Court ~ 
sitting on the Appellate Side has no juris- 
diction to transfer the Original Petition - 
to the Original Side.of this High Court. 
Learned covnsel also submitted that sec-. 
tion 24 (1) (&) (i) of Civil. Procedure 
Code will not apply to’ the’ facts of this 
case. Learned counsel further submitted 
that there are certain procedures for. 
filing - pauper petitions before the Original- 
Side of this: Gourt and that by transfer’ 
all those formalities will have to be dis- 
pensed with. Hence learned counsel 
suggested that the plaint may be returned 
by the City Civil Courtas provided under 
Order 7, rule 10 (1), Civil Procedure 
Code and the petitioner can as well pre- 
sent it before this Court. 


3. Mr. Deenadayal, the learned covnsel 
for the petitioner submits that this Court 
has ample jurisdiction under section 
24 (1) (4) i) Givil Procedure Code, to 
transfer the Original Petition to the Ori- 
ginal Side of this Court. This position 
has been amply made clear by the 
decision in Srirangam Municipality v. R. V. 
Palaniswami Pillait, Learned counsel 
also svbmits thatinthe interests ofjustice 
and also to maintain the stafus quo as on 
date, there is no point in invoking the 
provisions uncer Order 7, rule 10 (1) Civil 
Procecure Code but the parties’ interest 
will be amply servedifa transfer is direc- 
ted under section 24 (1) (b) (i) Civil Pro- 
cedure Code. Learned counsel next con. 
tended that the procedure in presenting 
the pavper appeals is meant for the pre- 
sentation of pauper suits for the first time, 
before the High Court. ‘The transfer 
of a pauper suit can always be ordered 


1. LLR. (1951) Mad. 897: 64 L.W. .327: 
(1951) 1 M.L.J. 261 at 283: A.LR, 1951 Mad. 
807. Bb ae tee 


I)... 


Since the same is done ‘under section 24, 
Civil Procedure Code and.-the -procedure 
menioned-in the Original: Side Rules 
for filing the pauper svits' willmot come 
‘into play-for transfers’ under-section -24, 
-Civil Procedure Code.. - «© + --' 
4. Ihave been taken through the deci- 
sion in ‘Sritangam Municipality v. R. V. 
Palaniswami Pillait. Ip, that decision a 
Bench ` of this Court’ has categorically 
held that: `> > es ae 
“ According to vs, the’corr2ct. position 
«18 that an_ application’ under section 
24, Civil Procedure Code shovld be 
made to this Court as such in the seme 
mannet as it - might be made tc the 
District Gourt and such an application 
can be validly heard and disposed’ of 
by any Judge of this ` Court deputed 
by tl-e Chief Jusiice .o hear svch appli- 
cations.” We find actvally in the- Ap- 
pellate Side Rules that av application 
under section -24 for- transfer of any 
‘suit, appeal or other proceedings or in 
execution of a decree from one ‘civil 
i Court, subordinate te the High Court 
to another srch Court or to the High 
Court can be disposed of by” a single 
Judge. Asa metter of practice, - it is 
the learned “Jud ge sitting in the 
Admission Court who deals with thèse 
applications. The decision further states 
that.. itis equally trve to say that-the 
section vZ., section 24, does ‘nct in- 
dicate that the High Court should ex- 
ercise the power on its Original Side. 
.-It is one thing to say that-when the 
application for transfer is granted end 
the svit Jtselfis withdrawn to the file 
of this Court, then it should be tried on 
the Original Side of the High Court ; 
butitis quite a different thing to say that 
the. application , for suck a ; transfer 
should bë made to the. Original Side 
of this Court.”?- Pee hes ge 
5. Thus it is clear from. the observations 
made in the decision in Srirangam Muni- 
cipality v. R. V.. Palaniswami- Pillai}, that 
the Court sitting for admission work 
is competent tc transfer any,jsuit or pro- 
ceedings pending 'before ‘any, Court sub- 
bordinate toit. The question of disposal 
may be by the Original Side of this- High 


m: 
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- Court. -It is-only ‘the High Court that 
has the power to transfer and there is no 
- question-of transferring that to the Original} 
- Side ! specifically but tothe - High Court 
“m- genera]. As soon as it transferred} 
to the High: Court the case will be posted 
“automatically before the Judge sitting 
-on the Original Side. Hence section 
24 (I)-(b) (2) cf Civil Procedure Code 
has ne application to the facts of this case. 


6.. Mr. D. K. Srinivasagopalan, referred 
to another decision in Mallampati Kondayya 
V. The Oficial Receiver,Nellore’, and argved 
that the High Court has no power under 
section 24 (b) cf the Civil Procedure Code 
‘to’ transfer an Insolvency Petition pending 
before a Subordinate Court to the file of 
the Original Side: of this Court.. On 
an analogy, learned counsel wants to 
State that this Bench decision can be taken 
to prohibit even transfer of-pauper suits 
pendirg before a subordinate Court. 
It has been'made -clear in this decision 
‘that the High Court has no power at 
all, totransfer that Insolvency Petition 
when there is no jurisdiction for the High 
Court to an“ insolvency’. proceeding 
As for the facts of that case it is clear that 
tthe Court has held that a transfer cannot 
„be, made under’ section: . 24, Givil 
, Procedure Code. - But as far as the pre- 
Sent case is concerned, the High Court 
has jurisdiction.to.try a pauper suit and 
I do not ‘think’ that ‘the decision in 
Kondaya v. : The Official 
- Receiver, Nellore. will be of any use to the 
learned counsel for the respondent herein. 


7. The High Court has ample powers 
-under-section 24 to transfer a pauper svit 
alse. The question’ of. procedural diffi- 
‘culties -will not arise rin cases of transfer 
made under section 24, Civil Procedure 
Code. - Ever if it is so, those difficulties 
can-be ‘cured -in the larger interests of 
Justice. and equity. The present case 
‘is. fit case for transfer in as much as 
the respondent herself has admitted that 
the “pauper petition filed ‘before the 
-Gourt below has-to be amended enlarging 
‘the -velue of the-suit. If that be so, ad- 
mittedly; the High Court ‘ of * Judicature 
ESO gD ET WL awe ee ; a 
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yin its Original Side alone has jurisdiction 
{to try the matter in which the valve is 
jover and above Rs. 50,000. Taking 
all these aspects into consideration, I 
think jn the interests of justice and also 
to avoid unnecessary complications and 
difficulties to the petitiorer herein, by 
asking him to withdraw the suit and pre- 
sent it to the High Court, O. P. No. 254 
of 1974 together with all pending applica- 
tions on the file of the X Assistant City 
Civil Judge, Madras will stand transferred 
to the file of this Court to be tried by the 
Original Side of this High Court. There 
will be no order as to costs, 


Transfer petition 


RS. —— allowed. 
IN THE HIGH COURT OF JUDICA- 
TURE.AT MADRAS. 


PRESENT :—T. Ramaprasada Rao, J. 


K. Sakkanna Pillai and others 
.» Petitioners* 


D. 


K. Pasupathi and others ee 


Respondents, 


Tamil Nadu Land Reforms (Fixation of 
Geiling of Land) Act (LVII of. 1961), 
section 60-—Cultivating tenants “—TJointly 
taking land on lease—Whether form an as- 
sociation of persons — Whether individual hol- 


ding of a member of association of persons- 


should be considered for determining ceiling 
limit. 


Three cultivating tenants took under a 
joint lease an extent of 11.51 acres of 
land belonging to the landlord. One 
of the cultivating tenants was also 
the owner -of 2.05 acres of land which 
he was cultivating himself. The land- 
lord filed an application under section 
62 of Act (LVIII of 1961) requesting 
the Authorised Officer to act under 
section 60 of the Act, treating the tenants 
as an association of persons. Both the 
Authorised Officer and the Land Tri- 
bunal agreed with the landlord that the 
tenants had to be treated `as an- associa- 
tion of persons. The Authorised Officer 





*G.R:P, Nos.:1157 of 1973 and 952 of 1974. 
ste pat a 29th Fuly, 1975. 
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also. took the view that the extent of 2.05 
acres owned by one of the tenants would 
have tobe taken into account for fixing 
the ceiling limit. On appeal by the 
tenants, the Court held that the tenants 
had to be treated as an association of 
persons, but that the extent of 2.05 acres 
owned by one of them cannot be con- 


‘sidered in determining the ceiling limit 


The tenants filed a revision petition against 
the order of the Appellate Authority trea- 
ting them asan association of persons. 
The landlord filed a revision petition 
against the exclusion of. the 2.05 acroes 
in determining the ceiling limit. 


Held, An association of individuals 
has always been interpreted with res- 
ference to the facts ofeach case with parti- 
cular reference to the object with 
which the association was undertaken 
by. the individuals. Viewing from any 
angle the three tenants should for all 
purposes be considered as‘an association 


of individuals within the meaning of 
section 3 (34) of the jLand Ceiling 
Act; > [:Para. 2.] 


If any member of the association of in- 


„dividuals has land of his own which does 


not belong to the association of individuals 
‘then such an extent owned by that per- 
son cannot enter into computation for 
purposes of finding out the excess of 
cultivating tenants, ceiling: area. The 
addition of 2.05 acres to 11.51 acres as 
if the former is also a holding of the asso- 


‘ciation*of individuals is certainly a mis- 


taken calculation, 
i [Paras. 4 and 5] 


Cases referred to:— W 


Income-tax Gommissioner v- Smt. Indira, 
(1960) 3 S.C.R. 513: 39 L.T.R. 546: (1961) 
1 S.C.J. 153 : A.I.R. 1960 S.C. 1172; 
Bashyam v. State of Madras, (1970) 1 
M.L.J: 510 ; Subbiah Padayachi v. State of 
Madras, (1971) 2 M.L.J. 324.: 84 L.W. 
342 : A.I.R. 1971 Mad: 417. 


Petitions under section 83 of Tamil Nadu 
Land Reforms Act, 1961 praying the High 
Court to revise the decree of the Court of 
the Land Tribunal (Subordinate Judge), 
Thanjavur dated 25th August, 1972 and 
madein G.M.A., No.456 of 1971 .modifying 
the order dated 2nd September, 1971 and 


i] 


made in M. R. -II- :63—P/K. B K] J. 
on the file of the Court of the Authorised 
Officer (Land Reforms), Thanjavur. 


F. Radhakrishnan, for Petitioner in G.R.P. 
No.1157 of 1973 and for Ist Respondent 
in G. R. P. No. 952 of 1974. | 


F. Sivanathan for S, Somasundaram, for 
Respondents 1to3 in C.R.P. No. 1157 of 
1973 and for the Petitioners in C.R.P. 
No. 952 of 1974. , f 


The Court made the following 


Orver .—These two revision petitions are 


connected . In G.-R. P. No. 952. of 
1974, the three petitioners are the culti- 
vating tenants. In G. R. P. No, 1157 of 
1973 the petitioner is the landlord. The 
landlord filed .an application under sec- 
tion 62 of the Tamil Nadu Land Re- 
forms (Fixation of Ceiling on Land) Act, 
1961 (Act LVIII of 1961) requesting 
the Authorised- Officer to take possession 
of the land in the possession of the culti- 
vating tenants which is in excess of the 
cultivating tenants ceiling area as fixed 
under section 60 ofthe Act. Itiseommon 
ground that. under: a joint: lease 
dated 28th May, - 1969. Exhibit. R-1, 

the three tenants ‘jointly obtained a lease 
of anextent , of 11.51 acres.of land. þe- 
longing to the landlord. It is also com- 
mon ground that one amongst the peti- 
tioners besides being a joint lessee as 
above, was also the owner of 2.05 acres 
of land and was also cultivating the same 
by himself." When the application for 
resumption, if such an expression could be 
used, - was- 
section 62 of the Act, the main conten- 
tion of the tenants was that they had a 
distinct and decipherable interest in the 
demised land and there was no jointness 
in the lease, as they were enjoying the 
leased land independently and separately. 
On the other hand, the landlord’s case 
was that on the bare recitals of Exhibit 
R. I and on a fair interpretation there- 


of, itis seen that what was demised was’ 


jointly demised conjointly to the three 
petitioners as such, and, 
tenants should be considered as a person 
within the meaning’ of, section 
of the Act and as ar association of in- 
dividuals. and thus considered, the culti- 
vating tenants ceiling area has. to be. 


SAKKANNA PILLAI D. PASUPATH! (Ramaprasada Rao, J.) 


filed by the landlord under 


therefore the. 


3 (34) 
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fixed with reference to section ‘60 of the: 
Act. ‘Unmindful of the internal arran- 
gements as between the-tenants in the 
matter of the separate and distinct enjoy- 
ment of the demised land, both the Au- 
thorised Officer (Land Reforms) Than- 
javur and the Land Tribunal, Subordi- 
nate Judge, Thanjavur, agreed with the 
contention of the landlord that the te- 
nants in question have to be treated: as an 
association of individuals and dealt with 
as.such.. On a further consideration of 
the merits, the Authorised Officer was 
of the view that the independent holding 
of one of the tenants namely 2.05 acres, 
also has to be added on to the 
extent of the holding of the association 
of persons and thereafter the ceiling 
limit of the aforesaid, ‘person’ has- to 
be ascertained. On this view, the 
Authorised Officer held that 2.05 
acres owned by one of the tenants 
has to be-added on to the demised land of 
an extent of 11.51 acres and out of the 
total extent of 13.56 acres after taking 
the prescribed statutory limit of 5 stan- 
dard acres as defined in section 60 of the 
Aét, held that he was entitled to take 
possession of 8.56 acres as if it was an 
excess with the association of persons, 
as-cultivating tenants. On appeal the 
learned Subordinate Judge was of the 
view, as already stated, that the tenants 
have to be statutorily treated as an asso- 
ciation of. individuals but on the other 
question, whether the independent- hol- 
ding of one of the tenants should also be 
added on to the extent of the demised 
land, held that the extent of 2.05 acres 
owned ‘by one of the tenants has to be 
taken out of consideration for-the pur- 
pose of fixing the land in excess of the 
cultivating tenants’ i.e., (the association 
of individuals) ceiling area and modified 
the order accordingly. As against the 
order of the Authorised Officer, as also 
the- appellate authority in the matter 
of the treatment of the three tenants‘as an _ 
association -of individuals, the tenants 
have’ come up to this Court in C.R.P. 
No. 952 of 1974, As against that part 
of the order of the learned Subordinate 
Judge, who excluded the independent 
holding of onè of the tenants from consi- 
deration for the purpose of fixing the excess 
the landlord has come up to this. Court i in 
G.R.P.No, 1157 of 1973, = i 
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2. I heard arguments. The.short point 
for consideration, is, whether the treat- 
ment of the. three individuals, who took 
up 11.51 acres. of land on lease under 
Exhibit R-1 as an association ‘of indivi- 
duals is correct or not. The argument 
is that the mere fact that the three persons 
have joined together and. entered into a 
lease with: the. landlord for purposes of 
cultivating the land so_demised would 
not make them as association of individu- 
als. The proposition broadly stated may 
be right. ‘But this aspect has to be not 
only considered with reference to the 
bare jural relationship created between 
the parties as evidenced in a regular deed 
therefor, but should be . understood in a 
realistic sense with reference to the com- 
mon , object which motivated them to 
enter into such a transaction, Arvassocia- 
tion of individuals has not been defined 
as such in any of the known laws which 
has adopted that parenthesis. It has 
always been interpreted with reference 
to the facts of each case with particular 
reference to the object with which the 
association was undertaken by the indivi- 
duals. If there is a commencality in the 
enterprise and if the union. or association 
was brought up with one object. in view 
so as to promote a particular avocation 
or cause and-if there is acceptable mate- 
rial to hold, that, the association -was 
brought .up with the sole purpose -of 
exploiting .a particular cause or purpose 
or an object, then it has been accepted 
more or less as a, convention that such 
association of individuals would be legally 
and terminologically called an association 
of persons. This expression is commonly 
used in tax laws and in one of the decisions 
considered by. the ..Supreme Court in 
Income-tax Commissioner v.. Smt. Indira’ the 
learned Judges said:— 


“There is mo formula of . universal 
application as to what facts, how many 
of them and of what nature are neces- 
sary to come to a conclusion that there 
is an association of.persons within the 
` meaning of section 3; it‘must depend 
on the particvlar facts and circumst- 
ances of each case:as to whether. 
_ the conclusion canbe: drawn or not,” 
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Itis; therefore, clear that the given hypo- 
thesis in a-given case has to be adjudged 
and the_opinion expressed -by Tribunals 
or Courts which have occasion to consi- 
der such a data, as to whether a grouping. 
of individvals was for a*common object 
with a common purpose and to undertake 
an avocation fora common gain. Viewed 
in thë light of this generic explanation, 
which’ ‘is available for the expression 
association of individuals’, it cannot be 
said that in the instant case the jointness 
of the lease obtained by the tenants from 
the landlord is for a purpose other than 
for exploitation of the land for cultivation 
and. for their.common benefit and gain: 
I'am wnable to agree with the learned 
counsel for the ‘petitioner that the tenants 
were in distinct and separate possession 
of parcels of the demised land. Apart 
from the . fact that this contention on 
merits was discountenanced by the Courts 
below, the commencality of the purpose 
for which the three. tenants associated 
themselves by itself provides the key to 
understand the common object which 
prompted them tosoassociate themselves. 
Viewing from any. angle the three tenants 
should for all purposes be considered as an 
association of individuals within the mean- 
ing of section 3 (34) of the Ceiling Act. 
According to this definition a person inclu- 
des any trust, company, family, firm, socie- 
ty or association of individuals, whether 
incorporated or not or any private trust 
or public trust. -We are concerned only 
with an’ association: of individwals. 
While defining the cultivating tenant’s 
ceiling area; section 60 says that cultivat- 
ing tenant’s ceiling area means 5 standard 
acres held by: any person partly as culti- 
vating tenant and partly as owner or 
wholly as cultivating tenant. If we, there 
fore, substitute-the definition of a ‘person’ 
in'section 3 (34) in section 60, it is clear 
that’. the cultivating tenant’s ceiling area 
means 5 standard acres held by an associa- 
tion of persons partly ascultivating tenant 
and partly as owner or wholly as cultivat- 
ing tenant. In this view, therefore, the 
finding of the Court below that the ten- 
ants in question oiight to?be dealt with 
astan ‘association -of' persons ‘and’ their 
ceiling limit should be fixed in that con- 
text under section 60 of the Act and’any. 
excess found.over: the ceiling limit should 
be taken possession ‘of bythe Authorised’ 
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Officer is correct.. The opinion expres- 3, For. the above reasons, -I hold that 


sed by me finds favour with the judgment 
of this Court rendered by Kailasam, J., 
in. Bashyam v. State of-:. Madras}. 
The learned counsel for the petitioner, 
however, invited my attention to the 
definition of ‘family’ in section 3 (14) and 
would urge that the tenants in question 
by stretching the objective with which they 
united «themselves be ‘dealt’ with as a 
family and as Chapter VIII dealing with 
cultivating: tenant’s ceiling area does not 
refer to family as such,-the tenants in 
question so dealt with and considered 
ought not to be found 4s cultivating ten- 
ants in possession of any land in excess of 
the cultivating tenant’s ceiling area. 
Reference is made to a judgment of 
Ramanujam, J., in Subbiah Padayachi v. 
State of ‘Madras?, There, the question 
was entirely different. The learned 
Judge was considering the impact of 
section 5 (2) in juxtaposition to the ceil- 
ing area fixed in section:60. In those cir- 
cumstances, the learned Judge said: that 
legislative intention as brought out in 
Chapter VIII of the Ceiling Act is clear 


and that. for purposes of Chapter’ VIII. 


_ the notion of family cannot be brought in. 
He further observed: : . . . a: . 


“Hence, the separate holdings of the 
members of the family, such as the 


minor sons of the cultivating ten-. 


ant, cannot be grouped and aggregated 
for fixing the cultivating tenant’s ceiling 
_area under section 60.” 


What was being considered by Ramanu- 
jam, J., was entirely a different matter. 
That was not a case, where the question 
which arose for consideration was whether 
persons taking a demised land under a 
joint lease could be captioned as an asso- 


ciation of individuals or otherwise. ¿Tam 


unable to subscribe to the view of the 
learned .cownsel for the petitioner ‘that 
the tenants in the instant case should’ not 
be dealt with as association of individuals 
but as a family. I am doubtful whether 


the ratio in Subbiah Padayachi v. State of 


Madras*, can ever assist the -petitioners- 
tenants at all. . 





1. (1970) TM.L.J. 510.. = 


2. (1971):2 M.L.J. 324 :-84. LW. 342: ALR.. 


1971 Mad. 417. : 
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the tenants should be dealt with as-associa- 
tion of individuals and: C.R.P. No. 952 of 
1974, is, therefore, dismissed; but there 
will.be no order.as to costs. 


G.R.P. No. .1157 of. 19732. . 


4. ‘The next subsidiary question which 
arises is whether the appellate Tribunal 
was right in having modified the order of 
the Authorised Officer in having omitted 
an extent of 2.04 acres which admittedly 
belongs .to one of the tenants from con- 
sideration: for the purpose of ascertaining. 
the. excess ‘over the ceiling limit. As L 
said, though the expression ‘association 
of individuals’ has not been jacketted 
within a definition under any statute, yet 
the meaning'of the expression has, more or 
less by convention and by explanation, be- 
come, clear and is well-wnderstood. An. 
association of individuals is.a person 
within the meaning of section 3 (34) of 
the Act. Itis an entity by itself which for 
the purpose of tax laws and for purposes of ` 
Acts like the one under consideration has. 
a special treatment and a separate signi- 
fication. The persons who constitute the 
association of individwals are different 
from the association of individuals itself. 
Looking at the text of section 60 which. 
says that cultivating tenant’s ceiling area. 
means 5 standard acres held by any. 
person partly as cultivating tenant and 
partly.as owner or. wholly as cultivating: 
tenant, it has given also the clue that the 
person in section 60 of the Act, ifit relates 
to an association individuals, has to be 
dealt with as a separate entity and for pur- 
poses of fixing the excess under section 
62, the’ association of persons should 
own lands, should cultivate lands, and: 
should . be wholly or partly a culti- 
vating.,tenant or. owner of .land. I 
any member -of..the association of in- 
dividwals has land of his own which does 
not belong to the association -ef indi 
viduals, then such an extent owned by 
that person without reference to the asso- 
ciation: of-individuals cannot enter int 
the: computation.for purposes of findin 
out the excess of the cultivating tenant’s 
ceiling area}. When once it is conceded 
thatthe- person-with whom the Tribunal 
or Coyrt is concerned is,an association of 
individuals then:the person or persons, who- 
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‘formed that entity of association of 
individuals do not come into the pictwre 
for any purpose and much less for the 
purpose of the ascertainment of the excess 
of the cultivating tenants ceiling area, 
the cultivating tenant in that case being 
aan association of individuals. 


45, If, therefore, the realistic concept of 
jan, association, of individuals is borne ‘in 
mind, then the addition of 2.05 acres to 
411.51 acres as if the former also is a 
tholding of the association of individuals, 

“is certainly a mistaken calculation. 
This has been rightly corrected by the 
Appellate Tribunal. I see no reason to 
interfere. 


6. C.R. P. Na. 1157 of 1973 is also dis- 
missed, but there will be no order as to 
costs, i 


S.J. Appeal dismissed? 


IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS, 


PRESENT :—N. S. Ramaswami, J. 





-Karuppammal and others: . 
l , e Appellants® 

j | ; 

'T. U. Poosari and others’ st 

: : -~ --- 1. +4, Respondents. 

.and yee l A 

Kandaswamy Gounder and others 


Appellants 


2. a 
T. U. Poosari and others 
; .- Respondents. 


Givil Procedure Gode (V .of 1908), section 9 
—Suit to -set aside decree in another suit— 
Suit decreed—Appeal—Furisdiction—Meaning 
of—Gourt cannot decide matters not in 
dispute before it—Court acted wholly without- 
Jurisdiction. - : 


In asuit for partition, the share ofa parti- 
cular person being conceded there was no 
` controversy at all about it. The Court, 
however, went on to decide even” in 
respect of.such share holding that that 
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person was not entitled to any share at 
all. The decree in this suit was sought 
to be set aside by another.suit on the 
ground that the Court had acted with- 
out jurisdiction in so deciding and the 
suit was decreed and the decree in the 
earlier suit was set aside: Some of. the 
defendants filed appeals. 


Held, however erroneous a decree might 
be, it cannot be set aside or treated as a 
nullity unless, itis shown that the same 
had been obtained by fraud or that the 
Gourt had no jurisdiction to pass such 
a decree, By jurisdiction is meant the 
authority which a Court has to decide 
matters that are litigated or it takes cogni- 
zance of matters presented in a formal. 
way for its decision. In the present 
case, the Court had purported to decide 
a matter which was not in controversy 
before it and therefore it had acted wholly 
without jurisdiction. It is not a case 
merely of an erroneous exercise’ of juris- 
diction. [Paras. 27 and 29.] 


Cases referred to :— 


‘Raj Want Prasad Pande v. Mahant Ram™ 


Ratan Gir, 42 LA. 171: 29 M.L.J. 
165 :2L.W. 671 : 30 I.C. 849; H. Nath 
Roy v. R.G. Varna Sarma, A.I.R. 1921 
Cal. 34 (F.B.): Navaneethammal v. Amma- 
kannammal, (1944) 2 M.LJ. 67: 


- 218 I.C. 58 : LL.R. (1945) Mad. 216: 


ALR. °1944-Mad. 513; Durga Prasad 
Singh v. Rajendra Narayan Bagchi, 1.L.R. 
41 Cal. 493 (P.G.): 40 I.A. 223: 26 M.L.J. 
25 : 21 I.G. 750. 


Appeals against the decree of the Sub- 
ordinate Judge, Coimbatore and passed 
in O. S. No. 99 of 1963 and dated 23rd 
January, 1969. ; > 


R. Rajagopala Iyer'and N. Balasubramania 
Iyer, P. Pandi, for Appellants. . 7 


M. S. Venkatarama lyer, S. Sankaran, 
S. Thyagaraja -Iyer and N. Vanchinathan, 
for Respondents. 


The Court delivered the following 


Jupoment.—These two appeals arise 
out of a suit to set aside a decree passed 
in an earlier suit and consequential relief 
of possession in respect of part of the suit 
property andinjunction in respect of the 
remaining part. ba 


1) 


.2. The property involved in_thé -litiga- 
tion is a vacant land whose total extent 
is 14 acres 47 cents and -comprised ‘in 
three Survey Numbers, namely S. No. 755, 
S. No; 756 and S. No. 94/4 Thottipalayam 
village, Palladam taluk, Coimbatore dis- 
trict. The land was.said to be a waste, but 
now it has acquired considerable value 
as house sites. The above said land is 
described in the A schedule to the plaint, 
while in Schedules B, C and D, specific 
portions of the said land are described. 
There are.three plaintiffs in the suit out 
of whom, plaintiffs 1 and 2 are brothers. 
They claim title to the portions described 
in Schedules B and C and they-seek to 
recover possession of-those portions from 
the first defendant in the suit. The third 
plaintiff claims title to the portion des- 
cribed in D schedule and as he con- 
tinues to be in possession of the property, 
he seeks.a permanent injunction res- 
training defendants 2 to 4 to the suit from 
in any way interfering with the same. 


3. O. S, No. 456 of 1950 on the file of the 
Court of the Subordinate Judge, Coim- 
batore was a suit for partition and se- 
parate possession filed by, Shanmugam 
Chettiar, the first defendant herein, in 
respect of the abovesaid land. He has 
purchased a specific plot measuring . 3 
acres 68 cents in the abovesaid land from 
the previous owner but he claimed 
general partition and allotment of the 
abovesaid éxtent impleading all the other 
persons claiming shares in the land. The 
learned Subordinate Judge who tried 
- O. S. No. 456 of 1950 passed a pre- 
liminary decree in favour of Shanmugham 
Chettiar (the plaintiff in that suit and 
the first defendant herein) for 4/5th of 
the entire extent of 14 acres 47 cents of 
land, the remaining 1/5th going to defen- 
dants 2 to 4 herein. There was a final 
decree in accordance with the above- 
said preliminary decree. The plaintiffs 
in the present suit were not parties to 
O. S. No. 456 of 1950 but their predeces- 
sors in title were: According to the 
plaintiffs the decree in O. S. No. 456 of 
1950 had been obtained by fraud, that 
the decree had been passed without juris- 
diction and that therefore the same is 
liable to be set aside. - As the first. dé- 
fendant, in pursuance of: the.decree in 
‘O. S. No. 456 of-1950 has taken, posses- 
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sion of the B and G schedule plots, which 
plaintiffs 1 and 2 have purchased from 
the previous owner, they prayed for 
possession.’ of those plots. As defendants 
2 to 4 were trying to interfere with the 
possession. of the plot described in the D 
schedule to the plaint, claimed: by the 
third plaintiff, injunction is prayed for 
in respect of the same. 


4. The learned Subordinate Judge, Goim- 
batore who tried the present suit agreed 
with the contentions of the plaintiffs and 
has set aside the decree in O.S. No. 456 of 
1950 and granted the other reliefs prayed 
for by the plaintiffs. . i 


5. The secónd defendant died during 
the pendency of the ‘suit and his legal 
representatives have béen impleaded as 
defendants 5 to 8; The first defendant 
also died during the pendency of the. suit 
and his ` legal representatives have been 
impleaded as defendants 9 to 15. A.S. No. 
304 of 1959 is by the legal representatives 
of the first defendant. A. S. No. 660 of 
1969 is filed by defendants 3 and ‘4 along 
with the legal representatives of the 
second defendant (defendants 5 to 8.) 

6. Though it has been the case of the 
plaintiffs in the Court below that the 
decree in -O. S: No. 456 of 1950 was a 
result of fraud played upon the Court, 
such a case is not pressed before me by the 
plaintiffs who are respondents in the two 
appeals. The only contention is that 
the decree in that suit (O. S. No. 456 of 
1950) is one passed without jurisdiction. 


7. Before considering the above ques- 
tion I would dispose of the question of 
limitation raised on behalf of the defen- 
dants. -If the contention of the plaintiffs 
that. the Court which passed the decree 
in O.S. No. 456 of 1950 lacks inherent 
jurisdiction to pass that decree is correct 
then- the decree is void and that need not 
be set aside. It can just be ignored, In 
that event, unless the title to the property 
is lost by adverse possession, the plaintiff 
would be entitled .to the reliefs claimed. 
It is not the.case of the defendants that 
the plaintiff's. title if any had been lost 
by adverse possession. Therefore, the 
rea] question.arising in these two appeals 
is:whether the decree in O. S, No. 456 
of 1950 is one passed without jurisdic- 
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tion, The appreciate the, ‘controversy, 
more facts have to be statea. 


in the following-manner: . The said Peria 
Palani Boyan executed a simple mortgage 
over .a half share of the property and 
created a. usufructuary mortgage in res- 
pect of the other half. The simple. mort- 
gage was in favour of one Palani Boyan 
son of Nanjunda Boyan (referred to as 
N. Palani Boyan), The ysufructuary 
mortgage was in favour of the said 
N. Palani Boyan and his brothers Sella 
Boyan and Mara Boyan. Thesé’ mort- 
gages were of the year 1876. The equi- 
ty of ‘redemption in the yndivided 
half share, subject matter of the simple 
mortgage, had been sold to the mort- 
gagee (N. Palani Boyan) himself. The 
said N. Palani Boyan, had filed a suit in 
O. S. No. 51 of 1908 on ‘the file of the 
District Munsif’s Court, Tirupur for én- 
forcing the mortgage but that came to be 
dismissed because of the above sale. Petha 
Boyan grandson of Peria Palani Boyan, 
filed O.S. No. 48 of 1908 on the file of 
the same Court for redemption of the 
other half which was the subject-matter of 
the usufructuary. mortgage. That suit 
came to be decreed by the Court on the 
same day on which O.S..No. 51 of 1908, 
came to be dismissed. Petha Boyan got 
possession through Court of the half share 
which was the subject-matter of the usu- 
fructuary: mortgage, and later executed 
another uswfructuary mortgage in favour 
of one Veerammal who -is no: other than 
the daughter-in-law of N. Palani Boyan: 


9. The abovesaid Petha Boyan executed 
two sales, one under. Exhibit A-81 dated 
4th June, 1938 and the other under Exhi- 
bit A-82 dated 21st January, 1943 both in 
favour of his son T.P. Palaniswami. ‘The 
equity of redemption in a half share in the 
land (which had been uswiryctuarily mort- 
gaged to: Veeramma!]) had been conveyed 
under those two sales. : Eventually T.P. 
Palaniswami. redeemed this half-share 
from Veerammal. © a >) © oc . 
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10. N. Palani Boyan, as already. said, 
had two brothers by-name Sella Boyan 
and Mara Boyan. The purchase of half 
share by. N. Palani Boyan is said, to be for 


-the benefit of the family consisting. of the 


abovesaid three brothers:..Mara Boyan. 
died and therefore N. Palani Boyan.and 
his brother Sella Boyan were said to be 
entitled to an undivided 1/4th share each 
in the entire land.. N. Palani Boyan had 
five sons. After the death of N. Palani 
Boyan , the five sons became entitled to. 
an wndivided 1/20th share in the land. 
.One Chinna Mara Boyan purchased the 
undivided shares of three of the sons of 
N. Palani Boyan. . He also, purchased the 
1/4th share of Sella Boyan, the brother of 
N. Palani Boyan. That.apart, he had 
taken a sale from one Raju.Boyan who is 
said to be the paternal cousin of. Petha 
Boyan in respect of an 1/4th share. This is 
on the basis that the half share which 
PethaB oyan had usufructuarily mortgaged 
to Veerammal, belonged not only to. him 
but also to the above said Raju Boyan. 


11. Two sons of N. Palani Boyan had 
sold their shares to, Kandappa Goundar, 
father of defendants 2 to 4 herein, The 
several -sales in favour of Chinna Mara” 
Boyan referred to-above: and the sales in 
favour of Kandappa Goundar were alb 
much earlier than the sale by Petha Boyan 


-in favour of his son T.P. Palaniswami. 


12. T.P. Palaniswami filed O.S. No. 90 
of 1943 on the file of the Court of the 
District Munsif, Tirupur for partition and 
separate possession of the land. By that - 
time Kandappa Goundar had died and 
out of his three sons (who are now defen- 
dants 2to 4) Venkatappa Gounder alone 
had been impleaded as a defendant. He 
seems to have represented. the family 
consisting of himself and the two brothers. 
Of course Chinna Mara Boyan also was a 
party.to that suit. That suit related not 
only to the land in question (14 acres 47 
cents) but also to. another Survey Number, 
namely Survey Number 94/3 with which 
we are not now concerned. Chinna Mara 
Boyan. who had taken sales from three sons 
of N. Palani Boyan 1/20th share each) and 
Sella Boyan, the brother of N. Palani 
Boyan 1/4th share). and also from. one 
Raju Boyan, the paternal cousin of Petha 
Boyan, (another 1/4th share) seemsto have 


Ij -- 


claimed in O.S. No. 90.of-1943;a 13/20th 
share -in the.Jand, conceding only 1/4th 
{5/20th share) to T.P: Palaniswami. -and 


2/20th share to the..sons .of. Kandappa- 


Goundar. But the Court -heid that 
T.P. Palaniswami-was entitled to a: half- 


share (5/10), that Chinna Mara Boyani- 


was entitled only.. to.4/l0th share, and 
Venkatappa’“Goundan (the second defen 
dant herein) was ‘entitled to an J/10th 
share. This is‘on the basis’ that Chinna’ 
Mara Boyan did not get any title to any 
share under the.sale executed by Raju 
Boyan, the paternal cousin of Petha 
Boyan, as Petha Boyan . was ‘full owner of 
the half share which had been usufructu- 
arily mortgaged to Veerammal. N. Palani 
Boyan and his brother Sella Boyan were 
found to be entitled to the other half 
and therefore by the sale by Sella Boyan, 
Chinna Mara Boyan became entitled to 
an 1/4th share’ (5/20) and by the sales of 
three out of ‘the “five sons of N. Palani 
Boyan he became entitled to 3/20th 
share. That is how the Court ‘held that 
Chinna Mara Boyan was ` entitled‘ to a 
4/\0th share; © ' >> a 
13.- After the preliminary decree but 
before the final decree in that suit, Chinna 
Mara ‘Boyan sold his undivided 4/10th 
share to one Sellamuthu Boyan under 
Exhibit A-4 dated 29th July, 1946. It 
was this Sellamuthu who got himself 
impleaded -as a party to O.S.No.90 of 
1943 applied for final decree in pursuance 
of the. above said preliminary decree. 
The final decree was passed on llth 
March, 1947 asevidenced by Exhibit A-3; 
14, -Under the above said final decree, 
the entire land measuring 14 acres 47 
cents had beeen divided into ten plots 
marked in the plan as ‘A, B, C, D, È, F, 
G,H,JandK. The plots marked A, B, Q 
and D which are the four westernmost 
plots were allotted to Sellamuthy. The 
next plot marked E was allotted to 
Venkatappa Goundar and all the” five 
plots marked as F, G; H, J and K came 
to be allotted to T. P; Palaniswami 
towards his half share. ee 


15. In the meantime, that is during 
‘the pendency of O.S.No. 90 of 1943, one 
Peria Mara Boyan and‘ one Roya Boyan 
(along with another) -who are’ brothers 
of Chinna Mara Boyan, filed O.S. No. 
336 of 1946 on-the -file of the--Court of 
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District -Munsif, - Tirupur claiming a 
shafe in the land in question... This is 
on the basis that the purchases made by 
Chinna Mara Boyan were for the benefit 
of‘ the’ family consisting of Chinna Mara 
Boyan and- his ` brothers. There was 
also -another suit,;-namely. O.S.No.132 of 
1947 onthe file-of the same Court filed 
by some of the‘sons of thé ‘above said 
N. Palani Boyan and a grand-son through 
one-of the'sons. ~ This -again was a suit 
for partition and the basis ‘of this suit is 
that ‘by the salés executed by the sons of 
N. Palani Boyan (two to 'Kandappa 
Goundar and three- to Chinna’ Mara 
Boyan), the share to which the family 
was entitled had-‘not been exhaysted and 
that some ‘share still remained: with the 
family. These two suits, namely , O.S. 
No; 336 of 1946 and O.S.No.1320f 1947 
along with yet another suit which related 
to some ‘other lands came to be tried 
jointly by the Court of the District Munsif 

pes By Bey 7 the- abovesaid 
suits came up for trial, the final decree `» 

O.S.No. 90 of 1943 had been passed, but 
the said-decree was-treated as infructuoys 
on the ground that some of the sharers had 
not ‘been impleaded -in that suit and as 
O.S.No, 336 of 1946 had been filed even 
during: the pendency of the earlier suit 

By ‘the. common judgment dated 30th 
December, 1948, O:S.No. 336 of 1946 was 
decreed and O.S.No.132 of 1947 was 
dismissed. On appeal, the cases had 

been remitted for- a fresh- trial. 


16. . Meanwhile, the plaintiffs in’ 
336 of 1946 (Peria “Mara T 
others) who had claimed joint rights with 
Chinna Mara Boyan in respect of the 
purchases made’ by the latter, giving u 

that claim took-a sale from Sellamuthy 
Boyan, the purchaser from Chinna Mara 
Boyan.’ Exhibit A-6 dated 23rd January 
1948, is the’ sale in favour of Periya Mara 
Boyan and Roya Boyan (brothers of Chinna 
Mara Boyan).--- Three months thereafter, 


‘that is under Exhibit A-124 dated 23rd 


Awgust, 1948. the said Peria Mara B 
and Roya Boyan sold to the first dels 


dant’ herein: what they- had. purchased 


-under Exhibit: A-6.- `The -significant f t 
‘to be noted is-that the mopa conveyed 


under: these -documents is a ‘specific plot 
with four boundaries, measuring 3 acres 68 
cents.’ This is out of the westernmost four 
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plots. which -had been, allotted: to 
Sellamuthu in the final decree in O.S. No. 
93 of 1943. . ` 


17, After the above ‘sale dander Exhibit 
A-124 the first defendant herein | got 


himself impleaded as _ the-fourth plaintiff, 


in O. 8. No. 336’of 1946. Ultimately the 
said suit (O.S.No.336 of 1946) was, with- 
drawn with permission to file, a fresh suit 
on the same. cause of action, It is under 
that permission, the first defendant herein 
filed O.S.No.456 of 1950 on the file of the 


Court of the’ Subordinate Judge, Coim-. 


batoré. O. S. No. 132 of 1947 on the file 
of the Court of the District Munsif, Tiru-. 
pur which was still pending, was trans- 
ferred, to the file of the Court of the Sub- 
oT Judge, Coimbatore and numbered 

`O. S. No. 418 of 1950 on. the 
file of that’ Court to be tried with 
O.S. No. 456 of 1950. The said Court by 
a common judgment dated 14th Septem- 
ber, 1957 dismissed O.S. No. 418 of 1950 
and decréed O.S.No.456 of 1950-declaring 
that the first’ defendant herein (plaintiff 
in that suit) was entitled to a 4/5th share 
in the entire extent of 14 acres 47 cents 
and that-the remaining 1/5th was to be: 
taken. by the sons of the Kandappa Goun- 
dar, defendants 2 to 4 herein. As already 
mentioned, in pursuance of such a preli- 
minary decree in O.S,No.456 of 1950, a 
final’ decree was obtained and the first 
defendant herein had taken possession 
of a divided 4/5th share in the entire 
extent. Defendants 2 to 4 herein had 
also taken possession of their divided 1/5th 
share, except a smal] extent therein which 
is in the’ possession of the present third 
plaintiff. - 


18.. Plaintiffs 1 and 2 claim title to the 
plots described in the schedules B and C 
to the plaint, under two sale deeds, Exhi- 
bit A-60 dated 27th August,. 1951. and 
Exhibit A-79 dated 7th July, 1952, execu- 
ted by T.P. Palaniswami. . As .already 
seen under the decree in .O.S.No.90 of 
1943, T.P. Palaniswami became entitled 
to the eastern half share in the entire. 14 
acres 47 cents. The plots now described 
in. Schedules Band C to the plaint are the 
said eastern half. But under the subse- 
quent decree thatis in O.S.No.455 of 1950 
the Court having granted a 4/5th share 
in the entire extent of 14.acres 47 cents to, 
the first.defendant herein (even though 
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he had. purchased only:.a sfecific plot- 
measuring.3 acres 68 cents and claimed - 
in. the: suit the allotment. of only. that 
extent), he had taken possession in. pur- 
suance of that decree even the plot purcha- 
sed .by . plaintiffs 1l aùd 2 Hony TP. 
Palaniswami.- a e 


ig. The third oe claims title ee 
to 10 cénts of land and that ‘is through 
Sellamythu Boyan. Sellamuthy Boyan 
who sold 3 acres .68 cents (out of the 
wéstern 4/10th share which he got under’ 
the decree in O. S. No. 90 of 1943). 

to Peria Mara Boyan and Roya 

Boyan which ultimately came ` to 
the first defendant, -herein,. executed 

several other sale deeds all in respect of 
specific plots.; Exhibit A-5 is -a sale-in. 
respect of an extent of I acre in favour of 
one P.N. Ramaswami and one Senga 
Goundar. --Exhibit A-7 isa sale in respect 
of a plot measuring 50 cents in favour. of 
one: V. Palanisami. Exhibit A-8 is in 
respect of a plot measuring 41 cenis in 

favour of Senga Goundar. There having 
been a joint purchase by P:N: Ramaswami, 

and Senga Goundar, there wsa a partition 

under Exhibit A-9. Thereafter, 

P.N. Ramaswami settled 20 cents (which 

he got under the above partition) on-his 
son Jagannathan under -Exhibit A-17. 

Out of that 20 cents, 10 cents had been 
sold by the ‘said Jagannathan to the 

third plaintiff herein-under Exhibit A-18 
dated 5th September, 1957, and 10 sents 

to V. Palaniswamy- (brother-in-law of 
the third plaintiff under Exhibit A-12 
‘dated 19th October, 1957). ' 


20. The point to be noted is that all the 
plots sold by Sellamuthu were out of the 
divided western 4/5th of the land which 


‘he got under the final decree in O.S. No. 


90 of 1943." Under that final decree the 
total extent which came ‘to Sellamuthu 
is 5 acres 78°cents being the area covered 
by the westernmost plots'A, B, C and D 
in the -plan’ in that final decree. Sella- 
miithu did‘ not purport to sell,. by ‘the 
several ‘sales, “anything more than the 
above extent. 


21. "The third plaintiff kas putupa con- 
struction on the 20 cents. of land which he 
brother-in-law. -` purchased. 

Defendants 2to 4 herein who. -got only 
1/10th share in, O.S. No. 90 of 1943 (plot 
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E in the plan attached to the final decree 
therein) tried to disturb the possession of 


the third plaintiff in pursuance of.-the - 


subsequent decree, that isin O.S. No. 
456 of 1950, as under that decree they 
got 1/5th instead -of 1/10th. .-- 


22. The contention on behalf of the plain- 
tiffs is that the decree in O.S. No. 456 of 
1950 should ‘be treated as a nullity as the 
Court which passed the. said decree had 
acted without jurisdiction. It is pointed 
out that the’ first defendant herein (who 
was the plaintiff in that suit) having pur- 
chased,a specific plotmeasuring 3 acres68 
cents, which is part of the divided. 4/10th 
share which -Sellamuthu. got under the 
final decree in O.S, No. 90 of 1943; and he 
having: prayed in that suit only for allot- 
ment of that extent to-him (even though 
he claimed general partition the Court 
had no jurisdiction at all to grant him a 
decree by which he was to take about-11 
acres out of the extent of lf acres 47 cents 
as 4/5th share in the entire land.. -This 
contention is not without force. It is true 
that-in O.S. No. 456 of-1950, the first 
defendant has stated in the:plaint therein 
that Chinna Mara Boyan wasentitled. to13/ 
20th -shares in the entire land,even though 
under the decree in O.S. No. 90 of 1943 he 
got only-4/10th share. He had contended 
so, not because he laid claim for anything 
more than 3 acres 68 cents which he had 
purchased, but because the brothers of 
-Chinna Mara Boyan had contended in 
O.S. No. 336 of 1946 that they also had a 
share in the land on the basis that the pur- 
chases made by Chinna Mara Boyan were 
on behalf of the family. As already seen, 
the first defendant herein got himself im- 
pleaded as the fourth plaintiff in O.S. No. 
336 of 1946 which was later withdrawn 
with permission, to file a fresh suit on the 
same cause of action, and itis after that he 
filed O.S. No. 456 of 1950. O.S. No. 132 
of 1947 filed by.some of the sons and a 
‘grand-son of N. Palani Boyan who claim- 
ed that in spite of all the five sons of N. 
Palani Boyan having sold their shares 
(two ta Kandappa Goundar and three to 
Chinna Mara Boyan) still they are entitled 
to some share in the land, wasalso pend- 
ing. Itis-under such circumstances, the first 
defendant -who evidently did not want to 
lose any’ part of 3 acres 68 cents which. he 
purchased, has contended that Chinna 
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Mara Boyan had acquired 13/20 share by 
the several purchases he had made. The 
basis of the claim that Chinna Mara. 
Boyan .had’13/20th share is that Raju 
Boyan, the paternal cousin of Petha Boyan 
conveyéd good title to-an 1/4th share, 
apart from Sella Boyan, brother of .N. 
Palani Boyan. conveying 1/4th share and 
three sons of.N. Palani Boyan conveying 
1/20th share each. > It had been conceded 
in that plaint that a half share in the land 
belonged to Petha Boyan’s branch even 
though Petha Boyan’s exclusive title to the 
said half share had not been conceded. 
According to that plaint, Petha Boyan 
had an 1/4th share and his cousin Raju 
Boyan had an‘ 1/4th share and that T.P., 
Palaniswami, the.son of Petha Boyan ac- 
quired title: from his father. only to an 
1/4th share and not to a half share. 


23. By‘ some reasoning, the learned 
Judge who decided O.S.No:456 of 1950 
held-that Petha Boyan’s branch had no 
share at all after Peria Palani Boyan, the 
grand-father of Petha Boyan, had sold a 
half share to N. Palani Boyan. He, 
proceeded on; the footing that N. Palani 
Boyan and his brother Sella Boyan became 
the owners of the entire extent of 14 acres 
47 cents and that by the sale by Sella 
Boyan, Chinna Mara Boyan got title to a 
half share and: by the sale by three sons 
of N. Palani Boyan the said Chinna 
Mara Boyan got 3/5th. This finding 
is without realisation that Sella Boyan had 
sold only on 1/4th share and the three sons 
of N. Palani Boyan who executed sales 
in favour of Chinna Mara Boyan had 
conveyed only an 1/120th share each, 
In paragraph 41 of his judgment, the 
learned Judge has himself referred to the 
fact that Sella Boyan ‘sold only an 1/14th 
share and the three sons of N. Palani. 
Boyan. sold only an 1/20th share each to. 
Chinna Mara Boyan. On the finding of 
the learned - Judge that Raju Boyan, 
(cowsin of Petha Boyan) did not convey 
any title to Chinna MaraBoyan and on the 
facts found by himself in paragraph 41 
referred above, Chinna Mara Boyan 
ought to have been held to have acquired 
title only to 4/10-share, as was the finding 
in the earlier swit namely O.S.No. 90 of 
1943: ET N O ech Ss 

24. That the learned Judge (who decid- 
ed O.S.No. 456 of 1950) had completely 
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missed the.controversy..in.the-suit is evi- 
‘dent from the .curious. finding that the 
first defendatit herein (plaintiff in that 
suit). became’ entitled to a 4/5th share in 
the entire 14.47 acres. -Needless to say 
that it is not the.case of the first defendant 
that he was entitled to any such share. 
It is not even the case'that the was entitled 
to what all Chinna Mara Boyan had 
become entitled to in the. several_purchases 
made by. him,: All: that:he claimed was 
only 3.68.acres which he purchased from 
out of the divided 4/10th of Chinna. Mara 
Boyan. Different portions of the.. above- 
said divided 4/10th share of Chinna Mara 
Boyan had been sold to the first defendant 
herein and several other ‘parties. While 
the first defendant purchased 3.68 acres, 
P.N. Ramaswami and Senga Goundar 
purchased 1 acre, B. Palaniswami pur- 
chased 50 cents and, Senga, Goundar 
purchased 41 cénts, all owt of the western 
4/10th which fell to Chinna Mara 
Boyan’s share in the final decree,in O.S, 
No.90 of 1943, obtained by Sellamuthu 
Boyan standing in. the shoes of Chinna 
Mara Boyan. Even though the above- 
said purchasers of different plots from 
Sellamuthu Boyan -were also parties to 
the suit, the learned Judge did not allot 
anything to any of them. , 
25. Senga.Goundar and V, Palaniswami 
had to file A.S.No.98 of 1959 on the file 
of this Court- challenging the ‘decree, and 
the - first defendant herein entered into 
a compromise with them, got- a release of 
their rights in respect of 'the plots claimed 
by them. One-Venkatachala Goundar, 
a subsequent purchaser of a plot who was 
also a party to that suit filed-an application 
for setting aside the ex parte decree against 
him in O.S:No. 456 of 1950. The second 
plaintiff in the present suit filed- a- similar 
application to set aside: the ex parte 
decree: -againsthisvendor,namely - T.P. 
-Palaniswami. ‘Two other parties to that 
suit filed similar applications for setting 
aside the -ex parte- decreë -against them. 
On the application filed’ by Venkata- 
chala Gowndar,- the Court set aside the 
decree in its entirety and all the four 
applications: referred above had been 
allowed: Against that, there were four 
Civil Revision Petitions to this Court and 
-this Court ` remitted the applications for 
sfresh consideration? . Then the first defen- 
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dant herein (plaintiffin that suit) compro- 
mised the matter with Venkatachala 
Goundar by giving him 34.cents of land. 
The .other applications: to set aside the 
decree were not further pressed as’ in 
the meanwhile the plaintiffs filed the 
present suit. 

26. There can be no doubt that the learn- 
ed Judge who decided O.S.No. 456 of 
1950 had not.understood what the con- 
troversy was. .The decree in O.S.No.90 
of 1943 was treated as infructuous on the 
ground that some of the sharers had not 
been made parties.to that suit. But the 
learned Judge by the common judgment 
in O.S.No. .456 of 1950 and _O.S.No.418 
of 1950 (O.S.No.132 of 1947 on the file 
of the Court of the District Munsif, Tiru- 
pur) did not hold that any of them was 
entitled to. any share. O.S.No.418 of 
1950 (O.S.No.132 of 1947) on the file, of 
the Court of the District Munsif, Tirupur) 
filed by some of the sons and. a grand-son 
of N.. Palani Boyan came. to be 
dismissed. - Peria Mara Boyan and Roya 
Boyan the brothers- of Chinna Mara 
Boyan . who claimed that .Chinna 
Mara Boyan’s, purchases were on behalf 
of their family, had given up such a case 
and had taken a sale from Sellamuthu 
Boyan, successor-in-interest of Chinna 
‘Mara Boyan of 3.68 acres. They _ con- 
.veyed the same to the first.defendant here- 
in which alone the first defendant as the 
plaintiff in O.S.No.456 of 1950 claimed. 
But the learned Judge had reallotted the 
shares as it-were only amongst the persons 
who were parties to the earlier, suit (O.S. 
-No.90 of 1943). While in the earlier suit 
-T.P. Palaniswami (the.. predecessor-in- 
title of plaintiffs 1 and 2 herein) got 5/10th 
share, Venkatappa Goundar the second 
defendant herein (for himself and his 
brothers defendants 3 and 4 herein) got 
1/10th share and Chinna Mara Boyan got 
4/10th share, in O.S.No.456 of 1950, the 
learned Judge held that T. P. Palaniswami 
-was not entitled to any share at all, that 
defendants 2 to 4 herein were entitled to 


-an 1/5th share and.that ..Chinna Mara 


Boyan was entitled to a 4/5th share. 

: 27. However erroneous a decreé might 
‘be; it cannot be set aside or treated as a 
nullity wnless-it is shown that the same had| ` 
-been obtained by fraud.or-that the Court 
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ee jurisdiction -to pass such a decree. 
s pointed out by the Privy Council: in 
' Raj Want Prasad - Pande v, Mahan Ram Ra- 
tan Girl, the method of exercise of the 
jurisdiction can never-in law justify de- 
nial of the existence of such jurisdiction, 


I have already pointed out thatthe plain-° 


tiffs do not contend before me `that the 
decree in O. S. No.-- 456 of 1950 is 
vitiated by fraud. Their: only case is 
that the Court had no’ jurisdiction to 
pass such adecree. There can be no dis- 
pute that a Court would have jurisdic- 
tion only to hear matters in controversy. 
As pointed owt by a full Bench of the 
Calcutta High Court in H. Wath Roy v. 
R. G. Barna Sarma, jurisdiction of the 
Court is the power to hear and determine 
a case, to agitate and exercise any judi- 
cial power in relation to it. In-other 
jwords, by jurisdiction’ is meant the 
jauthority which a Court has to decide 
matters that are litigated before it or -it 
Jtakes cognizance -of matters presented 
in a formal way for its decision. If a 
controversy is presented before Court it 
has certainly authority to decide such 
controversy even wrongly:: Therefore, 
the simple question is whether in this 
case, the Court which decided O. S. No. 
456 of 1950 decided only the controversy 
before it or something which was not in 
controversy. The learned- counsel for 
the first defendant contends that the -issue 
“before the Court was as to what was the 
‘share to which the various parties before 
the: Gourt was entitled and that therefore 
it cannot be said that the Court had 
acted without jurisdiction in -allotting 
4/5 th share to the first defendant (plaintiff 
in that suit). This is not acceptable. 
It was already seen that the first defen- 
dant as plaintiff had conceded in that 
plaint that a half share belonged to Petha 
Boyan’s branch though ‘he stated: that 
Raju Boyan (cousin of Petha Royan) 
had conveyed an 1/4th- share to Chinna 
Mara Boyan. There can be no doubt 
whatsoever that at least in respect of an 
1/4th share which was.conceded to Petha 
Boyan as per the averments in the plaint 
in O. S. No. 456 of 1950, there was- no 
controversy to be decided by the Court, 





1. 42 LA. 171 : 29 M.LJ.i65: 2 LW. 671: 
30 1.G. 849: ALR. 1915 P.C.99., - . 
2, ALR. 1921 Cal. 34 (F.B.). 
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It is true thatin asuit for partition, every 
defendant who claims a sharé is also in 
the ‘position of a plaintiff and that there- 
fore the plaint averments alone are not 
the criteria to decide what the controversy 
was. But significantly, none of the 
defendants to that suit had ever contended 
that Petha Boyan was not entitled to even 
that 14th share conceded in the plaint. 
Therefore, there is no escape from the 
position that in respect of 1/4th share 
there was no controversy at all. Under 
such circumstances, the Court had no 
jutisdiction to decide even in respect of 
the said 1/4th share. 


28.. It is true, T. P. Palaniswami, who 
claimed from Petha Boyan had remained 
ex parte in. O. S. No. 456 of 1950, 
but when his right to at least 1/4th share 
had been conceded im the plaint, he 
could have appeared even at the final 
decree stage to work out his right in 
respect of such 1/4th share. Because the 
Court held in the preliminary decree 
that T. P. Palaniswami was not entitled 
to any share at all there was no further 
notice to him in the final decree proceed- 
ings: It cannot be disputed-that eyen 
when a sharer is ex parte in the preliminary 
decree stage, he is entitled to notice in 
the final decree proceedings, so that he 
can safeguard his right in respect of his 
share. But, becayse, in this case, the 
Court had exceeded its jurisdiction in 
deciding a matter which was not in con- 
troversy before it and held that T. P. 
Palaniswami, was not entitled to any share 
at all, there was no further notice to him 
in the final decree proceedings. 


2g. WNavaneethammal v. Ammakannamal*, 
referred to by the learned counsel for 
the first defendant has no application 
here. What is pointed out there is that 
when the Court has jurisdiction over the 
subject-matter, but arrives . at an erro- 
neous decision it cannot be ignored as a 
nullity. There can be no dispute about 
the above proposition but in the present 
case, the Court had’ purported to decide 
a matter which was not in controversy 
before itand therefore it had acted wholly 


CI. LLR (1945) Mad. 216: 218 LG. 58: 
(1944) 2°M.L.J. 67 : ALR. 1944 Mad. 513. 
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without jurisdiction and it is not merely 
an erroneous exercise of jurisdiction: 
Durga Prasad Singh v. Rajendra Narayan 
Bagchi}, referred to by the learned counsel 
for the first defendant is also of no help 
to him. That is a case of a suit for re- 
covery of rent as per a kabuliyat. The 
defendants in that swit pleaded abate- 
ment of rent because of an injunction 
granted against them in an earlier 
suit, which injunction was wider in scope 
than the one asked for in the said earlier- 
suit. The Privy Council held that the 
defendants were not entitled to abatement 
of rent as they have failed to prove any 
fact which would entitle them to any 
abatement of the rent fixed by the kabuli- 
yat. The question whether the injwnc- 
tion granted in the earlier suit which was 
wider in scope than that prayed for was 
without jurisdiction, did not fall for 
consideration. ' 
30. The result is both the appeals fail 
and they are dismissed but under the 
circumstances of the case I make no order 
as to costs. 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Appeals dismissed. 


—_—— 


Present :—Z. Ramaprasada Reo and 
S. Ratnavel Pandian, Ff. a 
The Collecter of Madras 

Appellant® 


V. 


E. K. Pattabirama Reddy and others 
Resbondents, 


Land Acquisition Act (I of 1894) —Lessor 
and lessee—Apportionment of compensation 
—Lease of land—JLessee spending considera- 
ble money for reclamation for using it for a 
particular purpose—Acquisition of land de- 
mised by  Government—Public purdose— 
Lessee entitled to compensation for unexpired 
period of lease. : 


The lessee of the demised land, which is 
subject, to the process of compulsory 
acquisition has undoubtedly an interest 
_————_—_ 


1. 40 LA. 223 :26 M.L.J. 25: 21 I.C. 750: 

LL-R. 41 Cal. 493 (P.G.). : 
*Appeal Nos. 10, 467, 482 and 566 of 1970. 
am 18th March, 1975. 
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in the land’ which is conceivable and 
which has to be evaluated for the purpose 
of reckoning compensation payable to 
him as a result of its acquisition. A lease 
like a mortgage is an encumbrance on 
the land. When the land acquisition 
process iscomplete, the acquired land 
vests in the Government free from en- 
cumbrance. If therefore, a lease is an 
encumbrance, than it has a value which 
is popularly understood and constryed 
as market value. If the lease is for a 
defined period, then the right of the 
lessee to remain in the land without any 
let or hindrance by the lessor for the 
unexpired: period of the lease is also a 
right in jurisprudence, which has a value 
and which has to be computed in the 
given situation. In fact, the principle 
appears to be that in assessing the lessee’s 
interest, he will be entitled to compensa- 
tion for the loss of the right of occupancy 
of the acquired land and towards its value 
for the wnexpired term. That a lessee is 
entitled to compensation appears to be a 
well-recognised rule of equity. In the 
instant case, the lessee, has the right to 
occupy the acquired land for a period of 
8 years after the date of acquisition which 
is the unexpired period of lease. Consi- 
derations of justice, require that some use- 
ful aid showld be fownd for reckoning the 
value of the interests of the lessor as well 
as the lessee. Broadly speaking the 
property acquired should be evaluated 
as one unit whereby both the interests of 
the lessor and the lessee are evaluated 
and by the adoption of a reasonable 
yardstick the total compensation money 
could be apportioned between, the two 
interests, namely the lessor and the lessee. 
The other alternative method is by evalua- , 
ting each of the interests if cogent and 
acceptable evidence is available to value 
them. Which method is to be applied 
in a given case will depend upon the 
circumstances and principles of ordinary 
canons of justice. [Peras. 7 and 8.] 


The principle of apportionment of com- 
pensation as between the lessor and the 
tenant may arise. in a case where there is 
no evidence regarding the market value 
of the interest of the tenant and the land- 
lord individually. But in cases where 
there ‘is available-evidence which- would 
assist the Court not only to evaluate the 
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lessor’s interest but also the lessee’s interest, 
the question of apportionment of compen- 
sation. after reckoning. the totality. of 
compensation payable for.the acquired 
land would not arise. [Para. 9.] 


Case referred to : 


Ramachandraiak v. Land Acquisition Officer, 
Sagar, (1973) 3 S.G.R. 262: A.I.R. 1973 
8.C.701. i 


Appeals against the decree of the City 
Civil Court (IV Assistant Judge) Madras 
dated. 11th October, -1968 in L.A.C.No. 
107 of 1967 (Appeal No. :10 of 1967) dated 
11th October, 1968 in L.A.C.Nos:109, 111 
and 112 of 1967 (Appeal No. 467 of 1970) 
in (A.C. Nos, 110° of 1967 (Appeal No. 
482 of 1970) and L.A.C. No: 198 of 1967 
and 36 of 1968 (Appeal No. 566 of 1970); 
These appeals coming on for hear- 


ing on Monday the 10th March, 1975- 


and this day the Court delivered the 
following Judgment. 


The Additional Government Pleader, for 
Appellant. i : 


P. Fayachandra Naidu, T.V. Ramanathan, 
P. N. Lakshmanan, K. Kumaraswami, 
P. Kaman and H.N. Markandan, for 
Respondents. E -- 


The Judgment of the Court was delivered 
by : 


Ramaprasada Rao 7.—In these four appeals 
preferred by the Government, common 
questions arise. The properties which 
are the subject-matter of these four appeals 
are comprised in Survey Numbers 29, 
30/1, 30/2, 31, 32 and 34.. The Extents 
acquired in each of the above survey fields 
can be catalogued this ; `” $ 


34 cents ` 


In S. No. 29 Ac. 2? ” 

In S. No. 30/1 >° Ac.2 © 33 cents ` 
In S. No. 30/2 ` Ac. 2 33 cents `- 
In S. No.31 ~ Ac.0.- 72 cents “’ 
In S. No. 32.. Ac.9 91 cents: 
In S. No. 34- ‘Ac, 1 ` 79 cents, 


The above properties: were acquired -for 


the purpose of extending the Industrial- 


Estate at Guindy. Notification under 


section 4 (1) of the Lang Acquisition Act’ 
was made on: 29th September, 1965 the: 
declaration under section 6, on 18th- 
July, 1966 and on .3rd April; 1967 the. 


_ Acquisition Officer 


. the oral evidence, 
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properties were taken possession of by 
the State Government. The Land Ac- 
quisition Officer, who enquired into the 
market- value of the properties, the super- 
structures, the wells and the interests of 
other affected parties, gave a compensa- 
tion of Rs. 1,500 per:ground and varied 
amounts -in respect of the superstructures 
and the wells found in the properties, 
Whilst arriving at the nett amount of com- 
pensation payable to the persoris interes- 
ted, the Land Acquisition Officer deducted 
a sum of Rs. 100 per ground in certain 
survey numbers as above which expense, 
according to the acquisition officer, was 
necessary to'raise the level of the land by 
one foot. - In one case, which is the sub- 
ject-matier of appeal in A. S. No. 566 
of. 1970, there was a lessee who was in 
occupation of Survey No. 30/1 and 
Survey No. 34 pursuant to a lease entered 
into between him and the landlord under 
Exhibit C-16 dated 9th December, 1964 
which is admittedly an unregistered lease 
deedin relation toimmovable property 
which he obtained from the Jandlord. 
Under the lease the lessee who is one of 
the claimants in L.A.C. No. 108 of 1967 
(subject-matter of appeal in A.S.No. 566 of 
1970) claims that he levelled the land and 
manured it so as to raise jasmine plants, 
roses, marudhani, Rangoon malli etc., 
and that after having spent .such consi~ 
derable sums for reclamation of the land 
for using it for a particular purpose for 
which the, lease of the land was taken, 
the lessee ‘claimed that he was, on the 
average, earning a sum of Rs, 5,000 per 
year, as and towards his income-and that 
he has been deprived of such income 
during the unexpired period of the lease 
and on, that ground, he claimed a com- 
pensation of Rs. 2,492,366. The Land 
ct awarded damages 
at the rate of Rs. 500 for eight years to- 
wards the loss of income for the unexpired 
period of the lease. The learned. City 
Civil Judge, however, after considering 
was Satisfied that for the 
unexpired period of the lease, the lessee 
was entitled to damages at the rate of 
Rs. 1,000 per. year for the eight years of 
lease , to follow after acquisition. . The. 
State Government is aggrieved. by. the 
grant of Rs.3,000 per ground as such to the 
various owners of the lands which were 
the subject-matter of compulsory. acquisi- 
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tion and they are equally aggrieved by 
the quantum of compensation given by the 
Court below with regard to the super- 
structures and the wells in the acquired 
lands and in particular, they would 
attack the grant ofa sum of Rs. 1,000 per 
year as damages to the lessee for the un- 
expired period of eight years in L. A, Q. 
No. 108 of 1967 (subject-matter of Appeal 
No. 566 of 1970) and they would also con- 
tend that the deduction of Rs. 40 per 
ground by the Court below as the amownt 
required for raising the level of the acquir- 
ed land by one foot wherever it is necessary, 
is not fair and just and that the Land Ac- 
quisition Officer’s estimate of Rs. 100 
per ground to raise the level of the land 
‘would be reasonable. Learned counsel 
for the claimants would sustain the judg- 
ment of the Coyrt below in all its aspects. 
With regard to the reduction of the recla- 
mation charges from Rs. 100 to Rs. 40 
by the Court below, it is said- that the 
said sum of Rs. 40 per geound was the 
scale adopted by the High Courtin similar 
circumstances in 1958 and that there being 
no reasonable hypothesis to interfere with 
such a quantification, the award of the 
Court below has to be sustained. On 
the contrary the learned Government 
Pleader would say that even taking into 
consideration the normal increase atten- 
dant upon such reclamation process such 
as the cost of labour, cost of materia] etc., 
the reduction made by the Gourt below 
on such reclamation charges from Rs. 100 
to Rs. 40 is not justified. The bone of 
contention, however, is about the grant 
of Rs. 8,000 to the lessee of the land com- 
prised in Survey No. 30/1 and 34. Whilst 
the Government Pleader would say that 
the lessee is nat entitled to any amount at 
all, after the Land Acquisition process 
was undertaken by the State, Mr, 
Kumaraswami, learned counsel for the 
lessee (the affected or interested person) 
would urge that the grant of Rs. 1,000 
as the estimated loss of the lessee who took 
over the land for the specific purpose of 
raising flower plants in it and for ex- 
ploiting the same in that direction, is'a 
necessary concomitant which has to be 
considered by-the Courts vested with the 
jurisdiction to grant compensation to 
interested persons, and, so viewed, the 
lower Court was -right in granting such 


compensation to him. The Government - 
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Pleader, however, would urge that, once 
the landlord was given compensation by 
reason of the compulsory, acquisition, 
then the land is no longer available to the 
lessee for him to utilise the seme and exploit 
the same for his business purposes, and in 
the absence of such land, the claim for 
profits by use and occupation of the non- 
existent land isa myth and ought not to 
be, therefore, countenanced. His further 
case is that if the lessee is also paid dama- 
gesas awarded by the Court below, it 
would be tantamount to the award of 
double compensation for a single acquisi- 
tion under two different heads, which 
grant cannot be made either under 
section 23 of the Land Acquisition Act 
or otherwise. f 


2; We have heard arguments and looked 
into the relevant papers. We are not 
inclined, for a moment, to disturb the 
grant of compensation made by the Court 
below in relation to the huts or super- 
structures, samadhis, kavalawati cement 
tub and the other small structures 
in the lands acquired. We confirm 
the valuations made by.the Court below 
as regards the said huts etc. 


A vague argument, however, was ad- 
dressed before us regarding the increased 
valuation of the wells granted by 
the Court below in Survey Nos. 
30/1 34 and 32. The claimants however, 
examined an expert on their side who 
visited the site and deposed as GC. W. 6 
that in T. S. No. 30/1 there is a well with 
16 foot diameter and its construction is 
pucca and its age could be predicted as 
ten years only. He also spoke about the 
well in T. S. No. 34 which is of 10 feet 
diameter. Similarly, he referred to the 
valuation of the other wells in the other 
survey numbers. This categorical evi- 
dence has not been squarely repudiated 
or corrected by the State.’ Except for 
filling of the report, Exhibit R-4 made 
by one of their officers who speculated 
about the age of the wells and who was 
not sure about the value thereof, no clin- 
ching evidence has been placed before us 
to find that the valuation of the wells as 
given by the Court below is excessive or 
unjustified. The well in T. S. No. 30/1 
is 16 féetin diameter. The Land Acqui- 
sition Officer fixed the value of the well 
at a ridiculously. low amount of Rs. 1,233, 
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Having regard to the evidence of C. W. -6, 
and accepting his. evidence as regards 
the construction and. the age of the well, 
the Court below revised it to Rs. 4,000. 
Nothing has been placed before > us to 
disturb this. re-evaluation’ made by ‘the 
Court on the evidence of C. W. 6 The 
Departmental Officer would. say that 
the age of the well could be about fifty 
years. But, on-what basis he says-so is 
not clear. ‘When ‘at sight the well is 
pucca and CG. W. 6 who is also. a respon- 
sible person says that - the’ well was in a 
proper condition at the ‘time when the 
land was acquired and when he scraped 
the well. it was so hard and he was satis- 
fied that there was cement plastering over 
the brick construction, we are not im- 
clined to interfere with the valuation of 
the Gourt below. Similarly, -the values 
fixed by the Court when it increased the 
value of the well in S. No. 34 from Rs. 300 
to Rs. 1,000 and the value of the well in 
Survey No. 32 from Rs. 300 to Rs. 750 
were fixed by the Court below after ap- 
preciating the evidence Jet in. As: we 
said already, the -only ‘contrary evi- 
dence Jet in by the State is the report of 
the Officer, which is not only perfunctory, 
but appears to be based on opinion evi- 
dence. ‘faking all these circumstances 
into consideration, we*are not inclined 
to disturb the value of the wells as gran- 
ted by the Court below. 7 


4. This leaves us to the two contentions 
which are practically the bone of con~ 
tention as between the interested -parties 
before us. We shall now take up: the 
first question. According to the Govern- 
ment Pleader, the reduction of the recla- 
mation charges from Rs. 100 to Rs. 40 
made by the Gourt below in order to 
raise the level of the land is neither jus- 
tified nor based on any acceptable 
data. The lower Court thought that 
since the High Court fixed such reclama- 
tion. charges in the vicinity in or about 
1958 at Rs. 40 per ground per one foot, 
such a valuation has to be adopted even 
in the year 1965 when the properties 
under consideration were the subject- 
matter of compulsory acquisition. We 
do not agree. The Land Acquisition 
Officer has deducted’ the sum of Rs. 100 
per ground.-so as to raise the level‘of the 
land by one foot. Equally there is no 
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basis for this. The Government Pleader» 
however,’ -would rely upon the value 
adopted -by the State Housing Board 
which is about Rs. 192 per ground for 
raising one foot in one ground of land. 
The State has filed Exhibits R-6 to R-10 
showing the level of the lands and the ex- 
tent of the. low-lying. area in each of the 
survey .. numbers acquired. Whilst 
the reclamation charges, therefore, . are 
based .on,;pure estimate the case of the 
claimants in that in the absence of any 
scientific method, by which the actual 
level of. the land could be gauged and 
measured, it is said that, the evidence of 
the witnesses examined. on the side.of the 
State ought not to be relied upon.’ That 
some of the lands under. consideration are 
low-lying cannot be disputed, since the 
case of'the claimants is that the earth has 
been removed because of the fall of.some 
trees in the land, Itis a far-fetehed story. 
On. the other hand the’ contention of the 
State through its-officers that the earth has 
been removed-for the purpose of brick- 
making appears.to be acceptable and true. 
We therefore, find that the lands are low- 
lying. since mud has been deliberately 


removed: from the . lands and the 
claimants should suffer reclamation 


charges by reason of the undisputed low 
level of the lands acquired: Having re- 
gard to the fact that the High Court fixed 
a sam of Rs. 40 per. ground whilst similar 
lands .were acquired in the neighbour- 
hood but in the year 1958, we are of the 
view that, noting the increase in the cost 
of such earth and in the cost of labour, 
asum of Rs. 75 per ground to raise the 
level of the lands set out below by one 
foot would be the reasonable expense 
which the claimants shovld bear. We 
therefore raise the reclamation charges 
from. - Rs.. 40to Rs.75 and such 
reclamation charges have to be borne 
by the claimants who own the lands des- 
cribed below, to the extent of the low- 
lying areas mentioned as against each. 
of the survey numbers : 


aiit 


T.S.No.Extent covered by the low lying portion 


Gr. Sqft Average depth 
99 . 12-0984 _6 feet 
es '>:. 17-1375 2 feet 
30/1 - 14-1758 4 feet 
30/2 - 15-0646 4 feet 
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31 2-1200 . 3 feet 
32 8-1240 3 feet 
3-1760 2 feet 
4-0640 . 1 feet 


§.--The next point that arises in these 
appeals is whether P. W. 5 the lessee of 
properties in T. S. No. 30/1 and 34 had 
an existing right in the property acquired 
on the date of acquisition and whether 
he would be entitled to compensation 
in. relation to-such vested right in him. 
It is common. ground that on the date of 
acquisition, the lessee could remain in 
the property for a period of 8 years after 
the date of the . acquisition. “The claim 
of the lessee is that during the unexpired 
period of 8 years he has a right to occupy 
the land, exploit the same for: the pur- 
poses of his business and for which he took 
the land on lease from the. lessar-owner: 
His claim is that he was getting a net in- 
come of Rs. 5,000:to Rs. 6,000 per-year. 
Though he purported to produce a-so- 
called lease deed, Exhilt C-16 as evidence 
of his right as lessee as above; yet as the 
same was an unregistered document, the 
Court below as well as the Land Acquisi- 
tion Officer could not rightly place any 
reliance on it. But as the facts are not 
in dispute it could safely be taken that. 
there was still a period of 8 years to go 
before the owner could dislodge the lessee 
from his occupation of the land. We 
have referred to the fact chat the 
lessee is said to have spent large amounts 
towards reclaiming the land and for 
raising rare plants like jasmin, rose, 
marudhani, Rangoon Malli, Lilly etc. 
He also produced certain accounts ‘to 
prove the income-which he was-obiaining 
by exploiting the land for the above pur- 
poses. Exhibits C-12 and C-13 prima facie 
show that the lessee was earning about 
Rs. 5,000 and more during the years 
1963-65. . On the basis of this and as his 
business. has entirely been snapped on 
account of the compulsory process, the 
lessee claimed a total compensation of 
Rs. 2,42,366. The Land Acquisition 
Officer in his award conceded that the 
lessee had a right which was marketable 
and he felt that a sum of Rs. 500 per 
annum towards loss. of-income to the 
lessee (though he called in damages) 
for the unexpired period of 8 years would: 
be sufficient. He also awarded a sum of 


(1976 


Rs. 150 towards the value of the struc“ 
tures, Rs.100 towards value of the trees 
and a ‘sum of Rs..25 towards shifting 
charge and he reckoned the compensa- 
tion on that basis. The learned’ City 
Civil Judge, on. reference also accepted 
on principle that the lessee was entitled 
to compensation for the snapping of his 
business for a'continous period of 8. years 
during which period he could have earned 
his livelihood by exercising his profes- 
sion as. above. After considering the 
evidence which was not quite satsifactory, 
but without eschewing the same in toto, 
the learned Judge came to the conclusion 
that a sum of Rs,1,000 per year to the 
lessee towards loss of his business and the 
cessation of his right as lessee over the 
property would, in the circumstances be 
reasonable. He therefore awarded a 
sum of Rs. 8,000 as and towards the 
value of the right of the lessee as above 
and a further sum of Rs.25 towards 
shifting charges (shifting the motor from 
the acquired land) Rs.250 towards the 
value of the structure and Rs.100 for 
trees. He have in addition, the usual 
solatium of 15 percent. on the amount 
awarded. The State has preferred 
A.S.No.566 of 1970 challendging ` the 
allowance of compensation to the lessee 
at the above rates as also the grant of the 
solatium on the amount_of compensation 
given. 


6. In the course of the arguments, the 
learned Government Pleader raised the 
contention that the lessee has only an 
incomplete or an inchoate interest in the 


land and once the entirety of the property . 


is acquired under the Land Acquisition 
Act the lessee’s interest permanently dis- 
appears and he cannot therefore claim 
any compensation under any head whatso- 
ever. On the other hand, Mr. Kumara- 
swami, learned counsel] for the respondent- 
lessee would say that the interest of the 
lessee is.a computable interest and is not 
an unpredictable one. He would. refer 
to the fact that the Land Acquisition 
Officer himself conceded that the lessee 
in so far as the unexpired period of the 
lease is concerned has interest in the land 
and has to be treated as an interested 
person within the meaning of the provi- 
sions of the Land Acquisition Act and in 
that context the right of the lessee has been 
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correctly evaluated by the Gourt below 
and. the compensation grarited by it is 
not;in any way excessive: The question 
arises that in-the case of such evaluation 
of leasehold interest what would be the 
normal principle which ought to, bė .app- 
lied ‘while. evaluating inter se the tights of 
a lessor‘and that ofa lessee. The question 
would. not present any difficulty if the 
ease is a permanent lease. In such cases, 
the totality.of the property has to be 
evaluated and its market price ascertained 
and. the. lessee granted. a portion of it in 
accordance with the principles governing 
such land tenyre, but in a case where 
the lease is for a particular duration and 
the- jand acquisition process is set in 
motion whilst the period of lease is still 
‘subsisting, then the problem. becomes 
rather difficult to solve.. 


7. The lessee of the demised land; which 
is subject,-to the process of compulsory 
acquisition has-undoubtedly an ‘interest 
in the land which is conceivable and which 
as to be evaluated for. the purposes of 
eckoning compensation payable. to him 
as.a result of such acquisition. A lease 
like a mortgage is an encumbrance on the 
and. .When the land acquisition process 
is complete, the acquired, land vests in the 
vernment free from encumbrance. -See 
section 16 of the Land Acqusition Act. 
f, therefore, a lease is an encumbrance, 
then it has a value which is popularly 
understood and construed as market value. 
If the lease is for a defined period, then 
the right of the lessee to remain in the land 
without any let or hindrance by the lessor 
for the unexpired period of the lease is 
also a right in jurisprudence, which has a 
value'and which has to be computed 
jin the given sityation. In fact, the princi- 
iple appears to be that in, assessing the 
‘Jessee’s interest, he will be entitled to 
compensation for the loss.of the right of 
‘occupancy of the acquired land and 
"towards its value of the unexpired term. 
In Halsbury’s Laws of ‘England, Third 
Edition, Volume 10, paragraph 286, the 
following passage occurs : ; i 














“The extent of the disturbance to the 
lessee will be affected by. the length of 
his term, It may also be difficult on 
_ occasions to distinguish between the 
value ,of the ‘lessee’s interest and the 
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disturbance If the tenant is 
entitled to a renewal that right must 
be taken into accownt.”, - 


That å lessee is entitled to compensation 
appears ‘to be a well-recognised rule of 
equlty. The Supreme Court in Ramas 
chandriah v. Land Acquisition Officer, Sagar}, 
was considering. a case where the tenants 
were notrepresented in a land acquisition 
proceeding, The Svpreme Court said 
that “The District Judge ought to have 
ascertained whether the tenants had any 
interest in the land and whether they were 
entitled to any share in the compensation 
payable in respect of lands under their 
cultivation ......’? We do feel that in 
fairness -to tenants, their interests ought 
to have been ascertained and if they-are 
entitled in law to any share, compensation 
according to the market value of- the land 
should be ascertained afresh and share, 
if allowable to-them, should be allocated 
to them”, We. have already referred 
to the fact that a lessee who is-having a 
right-of renewal is also entitled -to come 
to Court as a person interested and seek 
for compensation on -the ground that he 
has such a right of renewal and that 
is being. destroyed -by the compulsory 
process of acquisition. Such a right of 
renewal, however, should be a certain 
right and not a. vague one and if on 
adjudication by the Tribunal it is 
found that it is an existing enforceable 
right, then the . covenant of option of 
renewal also has to be taken into account 
for assessing the lessee’s proportion of 
compensation money. Each case has to 
be decided on its own merits on apprecia- 
ting the true value of ‘such relative and 
respective rights as between the lessor 
and the lessee. 


8. In the instant case; however, the 
question of renewal does not arise. ‘The 
lessee undoubtedly has the right to occupy 
the acquired land for a period of 8 years 
after the date of acquisition which is the 
unexpired period of the lease. In such 
cases, considerations of justice require 
that some useful aid should-be fownd for 
reckoning the value of the interest of the 
lessor as well as the lessee. Broadly 
speaking, the property acquired should 
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be evaluated as one unit whereby both 
the interests af the. lessor and the lessee 
are evaluated and by the adoption ofa 
reasonable yardstick the total compensa- 
tion money could be apportioned between 
the two interests, namely the lessor and 
the lessee. The other alternative-method 
is by evaluating each of the interests of the 
lessor as well as the lessee if cogent and 
acceptable evidence i8-avilable to value 
them. ‘As we said which method is to be 
applied in a given case will depend vpon 
the circumstances -and principles of ordi- 
nary-canons of justices. 


9. The principle of apportionment of 
compensation as between the. lessor and 
the tenant may arise in a.case where there 
is no evidence regarding the market value 
of the interest of the tenant and the land 
individually. We have already noticed 
that apportionment of compensation as 
between the landlord and the tenant 
would become necessary if the property 
is evaluated as a whole and as one unit. 
But in cases where there is available 
evidence which would assist the Court 
not only to evaluate the lessor’s interest 
but also the lessee’s interest, the question 
of apportionment of compensation after 
reckoning the totality of compensation 
payable for the acquired land’ would not 
arise. In the case under consideration, 
there is independent evidence regarding 
the interest of the intenant as well as the 
land. In the interests of justice therefore 
we prefer in the instant case to adopt the 
alternative method as was done by the 
Land Acquisition Officer himself and 
ascertain the value of the right to which 
the lessee is entitled in the instant case. 


10. There is no serious challenge in the 
case before us in the matter of the profits 
which the lessee could have reasonably 
obtained from his business or to be more 
specific in the matter of exploitation of the 
land for the purpose of his flower business. 
The account books though not kept regu- 
lates in the strict sense of the term have 
gained acceptance with the Court below. 
Though the State has appealed it has not 
produced a tittle of evidence to show that 
the lessee could not have derived any 
income from the land. The estimate of 
income made by the Court below appears 
to be reasonable. -This -was based on 
the evidence let in by the tenant and not 
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the result of a whim or fancy made by the 
trial Judge. -In the presence of such 
acceptable evidence it-is easy therefore. to 
compute the right of the lessee in terms of 
money.as was done by the Land Acquisi- 


. tion Officer and the Court on reference. 


We accept in the circumstances of this 
case, that a sum of Rs, 1,000 per year as 
compensation to the lessee is a reasonable 


.grant.. In these circumstances and as 


independent evidence is available and as 


such evidence cannot lightly be brushed 


aside or totally eschewed we adopt the 


alternative method of valuation and find 
that the right of the lessee who has been 


-disturbed from occupying the land for the 


unexpired period of 8 years, in the instant 
case, be. evaluated at Rs. 8,000 in all. 
We are not, however; disturbing the grant 
made by the Court - below. in the matter 
of the shifting charges of Rs.25, the value of 


the swperstructure to be Rs. 250 and the 


value of the trees found at Rs. 100. On 
the aforesaid amount, the lessee would 
be entitled to the usual 15.per cent sola- 
tium. This appeal therefore has to fail. 


11, ‘The only other question that remains 
for consideration is whether the Court was 
right in fixing a sum of Rs. 3,000 per 
ground: as the value of the lands which 
were acquiréd-for the scheme in question. 
The notification under section 4 (1) was 
made on 29th September, 1965 and this. 
is therefore the date on which the pro- 
perties have to be evaluated. In the 
absence of values of similar lands in the 
vicinity as was stated by the Land Acqui- 
sition Officer, a certain amount of guess- 
work has to enter into the computation. In 
such cases no exactitude could be expec- 
ted in the valuation of the lands acquired. 
The claimants relied on Exhibit C-1 dated 
14th April, 1965, which was a sale deed 
under which one half of a ground of land 
was sold for Rs. 1,900 which makes the 
market value of the land which was the 
subject matter of sale under Exhibit C-I 
as Rs. 3,800 per ground. The State relied 
upon Exhibit R-5 dated 15th August, 
1964. Exhibit R-5 relates to a sale of 
land of an extent of 2200 sq. ft. in S.No. 
42 which is far to the west of the acquir- 
ed land and the sale price of that land 
works out to Rs. 1,900 per ground. The 
evidence let in on the side of the claimants 
discloses that the property acquired is 
within city limits, to wit, 100th Division 
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ofthe Corporation of Madras and that it 
has the facility of good water, air‘and.has 
the potentiality of being developed into.a 
building ‘site. It is in the midst of an 
industrial area and the conténtion is that 
it. could be used even aš an industrial 
site. There is the Hindustan _Teleprinter 
“Celcny to the west'df this _Ptoperty, “end 
the King’ Institute Pimp, Water Works 
on the south and also the’ Industrial ‘Estate 
Colony around this propérty. “The case of 
the Government-as evidenced i in the award 
is that the property’is undeveloped: and 
that there are no roads around this pro- 
perty and there is no sv'ck potential as is 
spoken te by the claimants, The Land 
Acquisition Officer. evaluated the property 
at Rs: 1,500.per ground igrioriag in part 
Exhibit R-5 as according to him, 25 per 
cent of the value under Exhibit R-5 has 
to be deducted from the sale price for 
providing roads inside this colony. ` Nor- 
mally the cost of improvement is deduc- 
-ted in a case where there is a well-laid 
plan and there ‘is evidence about such 
contemplated improvements by providing 
roads therein. In .the absence .of any 
evidence to that ‘effect, ‘an automatic 
deduction of 25 per cent from the price 
disclosed in Exhibit R-5 is not normally 
justified. The question is whether Exhi- 
bit R-5 is a safe guide for fixing the market 
value of the property-In any view, itis not. 
The land comprised in Exhibit R-5 is situ- 
ate, beyond the City limits whilst the pro- 
perty acquired is within the City limits, 
it has certain advantages which-are very 
similar to those in the vicinity of the area. 
One such land which is close by is the land 
covered by the sale deed Exhibit C-1. 
The price paid under Exhibit C-1 for a 
land similarly situated and having similar 
potential is Rs. 3,800 per ground. But 
having regard to the fact that the land 
covered under Exhibit C-l . was in the 
midst of a fully developed area, the 
Court below reduced the price by Rs. 800 


and fixed the market value of the land. 


at Rs. 3,000 per ground. We do not see 
any particular reason why we should inter- 
fere with such fixation of ‘the price as no 
contrary evidence which is ,acceptable 


by us has been placed before us to disturb - 


the evaluation made by the Land Acqui- 
sition Officer. 


12. In the -result therefore the appeals 
filed by the Government questioning the 
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“dealt with. the ‘other : aspect. 
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-grant of-compensation’ at’ Rs. 3,000 per 
ground to.thé lands acquired for the 
purpose‘of‘the extension-of the Industrial 
‘Estate; Gundy: fail.’ We have- -already 
-All the 
‘appeals excepting. A.S. No. 482 of 1970 
‘are’ dismissed; with costs, except in regard 
‘to the raising of the re¢lamation- charges 
-from Rs, 40 to-Rs. 75-as pointed ‘out by 
us already, which shall of course -be 
deducted from the total compensation. 


A.S. No. 428 of 1970 i is Recs No 
‘costs, : wate Bone Le 
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R.S. ———— ` Appeal dismissed 


IN THE HIGH COURT OF JUDICA- 
TURE: AT MADRAS. 


PRESENT oT. Ramaprasada Rao, 5. 


Thiruvalanjuli Vaidyalingam Pillai 
Charities, Tiruvalanjuli, represented 
by its Trustees (x) S. Narayanaswami 


Iyer and others . Petitioners* 
v: E : 

T.A. Thavasiah. , . E Respondent. 
Hindi’ Law — Charitable Lrust—Schome 


framed by Court—A pplication by descendant of 
by, ‘settlor for modification of the scheme—Ex- 
ercise of suo motu pees by Courts., 


Exercise-of suid motu powers by Courts or 
Tribunals, ‘which are ‘vested‘with thêm, 
is not thought of by a mere revelation 
or by imagination. Courts are prompted. 
to exercise such suo motu powers only when. 
they are provoked to-do so. Such a pro- 
vocatior to act may Occur in a myriad 
ways. One such process by which a 
Court may be prompted-to invoke its 
suo motu power is by-being appraised of 
certain matters and situations. It way 
be that such a. matter or situation has 
been brought up before it in an irregular 
way ; nevertheless, such apprisement of 
material and knowledge ofsituations can-. 
nat be’ lightly ignored by the Court when 
itis ofthe ‘view that such matter and 
situation requires investigation and con- 
sideration at its - hands. 
[Para, 4.} 





OR. P, No. 2481 of 1973. 
12th September, 1975 
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Petition under section 115 of Act V of 
1908 praying the High Court ta revise 
the order ofthe Courtof the Subordinate 
Judge, Kumbakonam dated 24th Septem- 
ber, 1973 and made in I. A. No. 102 of 
1973in O.S. Nos. 77 and 78 of 1916 
{Scheme Suits) (I. A. No. 252 of 1974 in 
C. M. A, No.of 1974 0n the file ofthe Dis- 
trictCourt, West Thanjavur at Thanja- 
vur). ` 


Ke Raman, for Petitioners: ' “a 48 
"M. Ram Mohan, for R. Sundaralingam and 
R. Ramalkrishna Babu, for Respondent. 


The Court made the following 


Orvzr.—In this revision’ petition, “Mr. 
Raman raises an interesting point in the 
first instance, whether the Court can, 
on-an application by a descendant of the 
author of‘the trust, modify a sohemé-in 
a manner not even asked for by him. On a 
perusal of the records, I am satisfied that 
the: lower Court acted suo motu rather 
than primarily on the application made 
by one of the descendants. 


2. Asearly asin 1916, a-scheme™ was 
framed for Thiruvalanjuli Vaidyalingam 
Pillai’s Charities, in a scheme suii filed 
for the purpose in the Court ofthe Sub- 
ordinate Judge, Kumbakonam in O.S. 
Nos. 77 and 78 of 1916. The terms of 
the Scheme:are not in dispute. Inter alia, 
clauses 5 and 21 run asfollows:— > 


Clause'5: The management of these 
charities, its affairs and its properties 
shall vest in a body of 3 trustees, one of 
whom shall be a brahmin of the Saiva 
or Smartha sect and the other two 
caste Hindus of the Saiva sect and they: 
shall be appointed. by the Court from 
the permanent residents of Kumba- 
Konam Taluk. One of the three trus- 
tees may preferably and if the Court 
does not think it unfit; be from among, 
the trustees of the temple who have. 
been appointed by the temple cox- 
mittee, Kumbakonam under Act XX 
of 1863 or any Act that takes its place.. 


Clause 21 : The Court shall have power 
to alter or amend this scheme accor- 
ding to the requirements of the insti- 
tution either of its awn accord or on 
the application of any of the parties 
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` hereto cr of the trustees or of any 
’ five. worshippers. : ie 


Taking advantage of the omnibus pro- 
vision regardirg the améndment.as' is 
seen from clause 21, one of the daughter’s 
sons of the founder of the charities’ filed 
I.A. No, 102 of 1973 praying for. án 
amen dment of certain clauses ın the 
scheme. He’ would, in his petition: for 
amendment make particular reference to 


‘clause 5 ard would request the Court 


ta amend it as follows : 


“The management of the charities 
shall vest in the line of succession of 
Kalyanasundaram Pillai, ie., the 
eldest son on tře line of succession 
in the management of the trust .pro- 
petties, and the appointment of third 
paity trustees will arise only if there is 
none in the line of succession of Kalya- 
nasvndaram Pillai.” mM 


He suggested certain incidental amend” 
ments, but did not go Jeyond them- 
The leaned Subordinate Judge, after 
hearing the trustees who are on the board. 
referred to tpe fact that the petitioner 
owned rroneys to the trust that there was 
a decree for mens profits and costs 
against him in O.S. No:33 of 1955 on thé 
file of the same-court and that executios. 
proceedirgs for ‘realisation of the saxe 
were pending.’ He entertained a doubt 
whether it was advisable to alter the very 


-fundamenta] character ofthe charities 


aud convert it more or less into a family 
trust. After considering the scope’ of 
clause 5 of the scheme as it is in vogue 
now, the learned Judge said that having 
regard ta the passage of time, it was not 
necessary that the body of trustees should 
be appointed on the basis cf caste or sect. 
Having been apprised of the position 
and he having got seisin of the matter 
he exercised jurisdiction suo motu under 
clause 21 of the scheme though the subject- 
matter was trought up to him in the 


form of a petition by one of the descen-. 


dants of the founder of the trust. In exer- 
cise of such jurisdiction, the Court came 


ta the conclusicn that clause 5 needs some. 


modification 'and amended the same as 
to read i i 


“The management.of the charities and: 


its affairs and properties shall vest in a 


Rd 


body of three trustees, professir g Hindu 
religion, appointed br the Court from 
the permanent residerts of the Kumba- 
konam Talk. The. management; 
—=Trusteeship shall be-held among them 
in turn, each trustee Dr one year at a 
time. ”’ su ae i <8 f 


‘Consequent upon such an amendment 
having been made by <ie learned Sub- 
ordinate Judge, the trvstees have come 
up to this Court. challenging the, order 
of the Court belaw. ae © 


3. As I said, Mr. Ramar originally raised 
the contention that the lower Court could 
not exercise such jurisdiction rnder clause 
21 when it did not think about amending 
the .scheme by itself. When such’ an 
application was made by the petitioner 
as a descendant, it skould have been 
treated and dealt with as such and the- 


Pets ef 
Ş if 
4. No doubt, under clazse 21, an amend- 
ment of the scheme is possible ard the 
Court shall have the ‘power to ‘make such’ 
alterations or amendments according 
to the requirements of the insitution, either 
of its own accord or or the application 
of any of the “‘parties' kereto” or of the 
trustees 01 of any five worshippers. The 
word “parties hereto’? cbviously referred 
to the parties who wee agitating: the 
subject-matter in 1916 + the Sub-Corrt 
when they sought for me framing of a 
‘scheme. The only oth=: categories of 
persors who could apzly fer’ -such an 
alteration or amendment under clause 
21 of the scheme are (4) the trustees them- 
selves or any one of them and (b) any 
five worshippers. The petitioner, had 
undoubtedly no locus stendi to apply for- 
such an amendment. He does not fit 
in the description of žhe categories of 
persons who by, express reference in, 
clause 21 are permitted to move the Court 
for alteration:.or amendments cf the 
scheme. Tne puestion, howeve1, remains 
whether the suo..motu pawer of thé court 
to amend or alter the scheme is taken 
away Ly teason of a pison coming to 
Court seekirg fer svch amendment, but - 
which application is >at~ maintainable 
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under Clause 21 of.tne scheme. Exercise 
of suo- motu powers by Ccurts or ‘Tribunals 
which are vested with them, is not thought 
of by a mere révelation or by imagination. 
Courts are’ prompted to ¢xercise such suo 
motu powers cnly when they are, provoked 
to do.so. Such a provocation tc act may 
occur in myriad ways.’ On such process 
by which a Corrt may be prompted te 
invoke its suo motu power is by being app- 
rised of certair. matters ard sitvations. 
It may be that such a matter or situation 
has been brought up before it in an 
irregular way ; nevertheless such apprise- 
ment of material and knowledge of situa- 
tions’ cannot be lightly ignored by the 
Court wno has.the right tc exercise the 
suo moiu powers when 1t is of the view that 
such watte: and situation requires investi- 
gation and consideratior at, its hands. 
Obviously, the Court below, on bein 
apprised of the particular situation and 
afte: being infcrmed by the petitioner that 
clause 5, having regard to passage of time, 
needs a revision thought it proper and 
just to invoke its suo motu power under 
clause 21 and amend the scheme. Though, 
therefore, tne argument of Mr, Raman is 
attractive in the first instance, yet having 
regard to the fact that there is nc exhaus- 
tion ofthe suo motu powers by reason of an 
irregular application made by a third 
party, the Court in having attempted to 
amend the scheme decree did not exceed 
its jurisdiction. 


5. The next question is whether the 
amendment as was done by the Court 
below is justified and proper, and whether 
there has been an irregular exercise of 
jurisdiction when the Court amended 
clause 5 of the scheme in the manner it did, 
As already stated, the learned Subordinate 
Judge has stated that in the present change 
of times, it isnot recessary that the trustees 
should be appointed on caste or sect basis. 
In 1916, when the scheme was framed, 
the Court thought of a body’ of three 
trustees, one af whom shall be a Brahmin 
ofthe Saiva or Smartha sect and the other 
two caste Hindus of the Saiva sect. Our 
country beir-g secular and the Corstitution 
not providing for such differentiation on 
the basis of caste, the venture cf the 
learned -Subordinate Judge in having 
enterprisingly cast an amendment to 
clause 5 of the scheme decree, is beyond 
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Yeproach and condemnation. In fact, 
Mr. Raman also says that the phrase 
“professing Hindu Religion’? being all 
embracing and as it also includes within 
its fold Brahmins 01 persons who ate not 
Brahmins, he does not attack the language 
veployed by the learned Subordinate 
Judge when he: modified the scheme. 
lam also of the view that the modification 
made by the Judge does not interfere with 
the spirit af the quondam clause in the 
Scheme. There has been, therefore, no 
irregular exercise of jurisdiction by. the 
learned Subordinate - Judge when he 
altered the. scheme by introducing the 
expression “trustees , professing’ Hindu 
religion’? instead of “trustees af whom 
one shall be a Brahnin and the other 
two caste Hindus ’’. 5 


6. In these circumstances, the civil 
revision petition fails and is dismissed. 
No crder as to costs. 

R.S. Petition dismissed 


IN THE HIGH COURT OF JUDICA. 
TURE AT MADRAS. 


Present: —T. Ramaprasada Rao and 
S. Ratnavel Pondian, FF. 
Ilango Minor and another 

Appellants* 


D. 


T. S. Gopalakrishnan and others 
Respondents 


Limitation Act (XXXVI of 1963), Article 
107—“ Annathana Chatram °°—Trusteship 
vested in two families— No male issue in 
one family—Tiustee surrendering in favour 
of co-trustee—Exclusive management by co- 
trustee for over twelve years—Claim by succes- 
sor in interest tn the ather family to tristeeship 
— Whether barred. 


In cases of private trusts, the modes by 
which trustees are ordained to hold 
their office as such is generally set out in 
the recitals of the relative trust deed 
itself In the absence ofany such deedin 





* Appeal No. 681 of 1970. 
` W : 20th January, 1975. 


THE MADRAS LAW JOURNAL REPORTS . . 


\ 1976 


writing Courts often rely upon the circums-- 
tantial evidence and cther acceptable 
materials placed before them to find 
the iule by which the trustees hold such. 
office. Butadichotomy is always made 
between the 1ight to the Office of trustee- 
ship by succession o1 heirship to the last. 
holder in juxtaposition to a right ta hold. 
it de’ hors such right to succeed tè that 
office. In the latter case-thé claimarit'seeks. 
for such office independently ofthe rvle 
of succession or heirship. In case of suc- 
cession to office by ordinary rules of” 
heirship or as per the delineation made 
in the document of trust itself, if the pre-: 
decessor-in-interest who was’ in office lost 
his right to the same by the ferce of law- 
of liniitation,then his successor-in-interest. 
who claims through him cannot have a 
better right and‘ thus ‘the successor-in- 
interest in turn is disabled in law to claim. 
and hold the office. If however the 
claimant ‘rests his claim onan inde- 
pendent basis without refeience td the 
rule of succession but as’per te recitals. 
in the deed or as per the custom or vsage,. 
then he has ta establish it and, if success- 
ful, can be inducted into the office not-- 
withstanding the fact that tre prior office-’ 
halder lest his right by adverse possession 
ofthe same by joint or competing trvstees.. 
i [Para. 6.} 


Held, on an appreciation of the surroun- 
ding ‘circumstances and the relative facts 
and materials brought on record that the 
female members will be entitled to hold. 
office of, trusteeship. ; 

: [Para. 7.} 


Cases referred ta : 


Fagcthambal Anni v. Periathambi, (1936Y 
70 M.LJ. 441 : 43 LW. 496: ALR., 
1936 Mad. 188 ; A. Ramalingam Chettiar 
v. Ranganathan Chettiar, (1973) 1 M.LJ. 
288 : 86 L.W. 131 : ALR. 1974 Mad. 
27. ; i ne i 


Appeal against the decrée of the Court 
ofthe Subordinate Judge of Tirunelvel¥ 
in Original: Suit No. 100 of 1968. 


Sivamant and V. Narayanaswami, for 
Appellants. - ce 
R.. Gopalaswamy Ayyangar and M .Srinivasar 
for . Respondents, i 


ij. ILANGO J. GOPALAKRISHNAN (Ramaprasada Rao, F.) 


“The Judgment of the Corvrt was delivered 
‘by . P 


Ramaprasada Rao, F.—TheZplaintiffs in 
O. S. No. 100 of 1968 on the file of the 
Subordinate Judge’s Court, Tirunelveli 
are the appéllants. The plaintiffs are the 
‘minor sons of the third defendant 
herein’ represented by their father 
and next friend. The third defendant is 
the ! daughter of the second deferdant. 
‘Quite a considerable time before, one 
Subbaroya Chettiar endowed certain 
properties .and created a trust ‘called 
“Subbaroya Chettiar Annathana Chatram 
the purposes of which are not in dispute 
before us. The huqdarship or trustee- 
ship of the above .Chatram admittedly 
vested ever since itsinception in two 
families commonly referred to. as the 
‘Vadakku Chavadi family and the Therku 
‘Ghavadi family. At or about the time 
‘when the inam settlement was effected it 
is claimed that one Gurunamam . Chettiar 
on the side of the Vadakku Chavadi and 
Pattabiraman Chettiar on the side cf the 
‘Therku Chavadi were the two trustees 
representing the two branches who were 
in charge of the Annathana Chatram. 
After the death of Gurunamam Chettiar 
on ‘the side af the Vadakku Chavadi 
family, he was. succeeded by Venkata- 
subbaroya -Chettiar and . thereafter by 
Krishnaswamy Chettiar and then by 
Sethuramalingam Chettiar, the father 
of the first defendant. Afte1 the death of 
Sethuramalingam Chettiar on 16th 
December, 1964, the first defendant is in 
charge of the Chatram representing the 
Vadakku Chavadi family. On the side 
of the Therku Chavedi family, as original- 
ly stated, Pattabiraman -Chettiar was 
originally associated with-Gurunamam 
Chettiar. as the. trustee. After his 
‘death, his second son Narasimhan 
Chettiar held the office and after him one 
Lakshmanan Chettiar took over on the 
side of the Therku Chavadi family. 
Lakshmanan Chettiar died “on lith 
December, 1937. Prior to his death and 
after being assured that he would' not 
have a male’ child, he executed Exhibit 
A-11 dated 10th November, 1932 whereby 
ne surrendered his right to Lold the office 
of trusteeship of the Subbaroya Chettiar 
Annathana. Chatram at- Kurukkuthurai, 
Karvuppantburai village, Tirunelveli taluk. 
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Certain revealing facts are noticeable 
in Exhibit A-11. Lakshmanan Chettiar 
while executing the deed of surrender, 
as it is called, stated in uncanny terms 
that it was never the practice-for a female 
member on‘either side of the two families 
to hold office of trusteeship and that 
wes.tne manner and mode in which the 
office of trusteeship was held ever since 
it was dedicatcd by Subbaroya Chettiar 
and as there were na male keirs who 
could take over the admmistration and 
hald office as co-tiustees with the member 
representing the Vadakku-Chavadi family, 
Lakshmanan Chettiar executed the deed 
of surrender wheréby he srrrendered his 
right to hald office far ever in favour of the 
then co-trustee Sethuramalingam Chettiar 
who was representing the Vadakku Cha- 
vadi line. The plaintiff’s claim however 
is that the said Lakshmanan Chettiar had 
no right to effectuate such a surrender and 
give up the right to hold office of trustee- 
ship on the Therku Chavadi line and thus 
ignoring the ‘said svrrender deed, Exhibit 
A-11, the plaintiffs would contend that 
Lakshmanan Chettiar could not give up 
the right of trusteeship which belongs to 
the Therku Chavadi family and therefore 
as heirs of Lakshmanan Chettiar,to wit, as 
the daughter’s sons, they would be entitled 
ta hold office of trusteeship jointly along 
with the first defendant representing the 
Vadakku Chavadi line and that in order 
to accelerate the right of the plaintiffs to 
seek for and hold such office of trusteeship, 
the second defendant (their mother) kad 
surrendered her rightin favourof her 
daughter the third defendant and the'third 
defendant inturn hadsurrendered her 
rights ta these plaintiffs on 24th December, 
1966 and that the plaintiff’s are therefore 
entitled to bethe jaint huqdars of the 
Ananthana Chatram along with the first 
defendant wha by then became the sole 
trustee in consequence of the deed of sur- 
render, Exhibit A-11, dated 10th Novem- 
ber, 1932 and as heir of Sethuramalingam 
Chettiar. The plaintiffs therefore came to 
Court for a declaration that they are 
entitled to be joint huqdars with the 
first defendant in relation to the trust 
called Subbaroya Chettiar Annathana 
Chatram and prayed for consequential 
reliefs. -- j : 
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2. The first defendant in his written state- 
ment pleaded that the plaintiffs have no 
right at all to lay the present action and 
that the suit claim is barred by time. Re- 
lying upon the deed of surrender or settle- 
ment, Exhibit A-11 dated 10th November, 
1932, the first defendant would claim 
that the Therku Chavadi branch relin- 
quished their right ta hold office of trustee- 
ship and that it was done in the best in- 
terests of the management of the trust and 
as such a situation was inescapable since no 
female member could ever be in manage- 
ment of the trust in accordance with the 
usage and custom prevailing in the matter 
of the governance of the charity.. The 
first defendant specifically pleaded that in 
any event his father Sethuramalingam 
Chettiar and thereafter himself were ex- 
Clusively, continuously and publicly, to 
the knowledge of the secondand third de- 
fendants and the plaintiffs, were advesely 


in possession of the office and therefore the 


present claim of the plaintiffs is barred by 
limitation. No -doubt the second and 
third defendants sail along with the plain- 
tiffs and would admit their claim. 


3. On the above pleadings, the follow- 
ing issues were framed : - 

1. Whether the relationsbip of the per- 
sons mentioned in the plaint is true and 
correct? 


2. Whethei the 2nd defendant, acted as 
joint trustee with Ist defendant’s father 
Sethuramalingam Chettiar at any time ? 


3. Whether the surrender by defendants 
2 and 3 to plaintiffs alleged in the plaint 
;8 true and valid ? : 


4, Whether the plaintiffs have any pre- 
sent cause of action for filing this suit? 


5. Whether the suit is barred by time ? 


6. Whether the suit trust has been always 
managed by the rvle of primogeniture by 
usage and custom as contended by the 
first defendant ? f 


7. To what reliefs, are the plaintiffs 
entitled ? 3 


4. The learned trial Judge held that the 
suit trust was not managed by the rule of 
primogeniture either by usage and cus- 
tom as contended by the first defendant 
but on issues 2 to 4 he was of the view that 
the second defendant did not act as joint 
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trustee with Sethuramalingam Chettiar at 
any time and that the surrender said to 
have been made of the rights of defendants 
2 and 3 in favour of the plaintiffs as alleg- 
ed in. the plaint is not true and that the 
plaintiffs had no present cause of action 
to file the suit. On the issue, whether the 
suit is barred by time he held that it was so- 
and against the plaintiffs. In the result 
the suit was dismissed. It is as against 
this the plaintiffs have filed the present. 
appeal. l 


5. The main contention raised by Mr.Siva” 
mani, learned counsel for the appellants iS 
that on an overall appreciation of the evi~ 
dence let in by the plaintiffs it would not 
be difficult to say that even the females 
were entitled to the office of trusteeship 
and thus viewed, the.surrende: or relin- 
quishment of the office on the ground that 
no female member of either of the families 
could ever hold the office. of trusteeship- 
and that.in consequence Lakshmanan 
Chettiar’s surrendering the rights of the 
Therku Chavadi family. in favour of the 
Vedakku Chavadi family is an instrument 
which cannot create rights and cannot 
simultaneously also. dives rights. It is 
also said that Lakshmaran Chettiar had 
noright to surrender in future such huq or 
right which might crop up in the family 
of the Therku Chavadi and therefore 
it is contended that defendants 2 and 3: 
as the daughter and grand-daughter of 
Lakshmanan Chettiar still retained their 
right to hold office either for themselves 
or to their nominees and that they having 
surrendered their rights in favour of the 
plaintiffs, though minors, the plaintiffs’ 
action is sustainable and within the com- 
pass of propriety. The second conten- 
tion is that the plaintiffs in the alternative 
were claiming the right to hald office. in 
their own independent right and not 
necessarily through the channel of succes- 
sion as members of the Therku Chavadi 
family and that therefore the suit is nat 
barred by limitation. 


6. In cases of private trusts, the modes 
by which trustees are ordained -to hol 

their office-as such is generally set out in 
the recitals of the relative trust deed itself. 
In the absence ofany svch deed in writing; 
Courts often rely upon the circumstantial 
evidence and the other acceptable -mate-|, 


Yh ies 


rial placed before them to find the rule by 
which the trustee nolds such office in 
relation to private trusts. But a dicho- 
tomy is always made between right to the 
Office of trusteeship by succession or heir- 
ship to the last holder in juxtapcsition to 
a right to hold it de hors such right 
to succeed to that office. In the latter 
case the claimant seeks for such office 
independently of the rule of succession 
or heirship. In the case of succession to 
office by the ordinary reles cf heirship 
or as per the delineation made in the 
document of trust itself, if the predecessor- 
in-interest who was in office lost his right 
to the same by the force of law of limita- 
tion, then his successar-in-interest who 
claims through him cannot have a better 
right and thus the successor-in-interest 
would in turn by disabled in law ta claim 
and hold the office. If, hawever, the 
claimant rests his claim to an office of 
trusteeship on an independent basis with- 
out reference to the rule of succession but 
as per the recitals in the deed or as per the 
custom or usage, then he has to establish 
it and if successful can be inducted into 
the office notwithstanding the fact that the 
prior office-holder lost his right by adverse 
possession of the same by the joint or 
competing trustee. These two propositions 
are by now well settled as is seen from 
Fagathambal Anni v. Periathambi'; ` where 
the learned Judges said that whatever the 
difference may have been as to the time 
when the possession becomes adverse, 
there has latterly been no doubt whatever 
that once adverse possession starts, it 
operates ‘not merely against the then 
trustee, but against his successors as well 
and this can only be on ‘the footing that 
each succeeding trustee cleims under his 
predecessor. Expatiatirg this ‘Lds.age, 
Palaniswamy, J. In K. Ramalingam Chettiar 
v. Ranganathan Cnettiar?, observed for thé 
Bench as follows :— ` 


€ Adverse possession against one to the 
office of trusteeship would not operate 
against another if the other person 
- doesnot claim through the person whose 
right is lost by- limitation. . If. the 





1: (1936). 70 M.L.J: 441: 43 L.W. 496: 
ALR. 1936 Mad. 188. K “ose 
_ 2. (1973) 1-M.L.J. 288 : 86 L.W. 131: A.LR. 
1974 Mad, 27. ` or A 
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succeeding trustee claims title indepen- 
dently of the person whose right is lost 
by limitation, the aforesaid principle is 
nat applicable. ”’ 


7. Bearing these essential principles of 
Jaw in mind, we shall now consider the 
contentions of the learned counsel for the 
appellants. It is said that there is no 
exclusion of female members of either of 
the families from holding office of trustee- 
ship of this Annathana Chatram. Reli- 
ance is placed upon Exh*bit A-4 dated 

2nd August, 1881, which was an order ` 
made by the Depurty Collector, Tirvnel- 
veli, who, under circumstances not clearly 
known, recognised the daughter of 
Pattabhirama Chettiar as one of the co- 
the 
Chatram. The recital, however is, 
“srfdsrt Aurteug Goss 
Gurau LAWTE gor WAE 
AEGSTGS Gei ógahAsrirmajib:?” 
“It is very doubtful whether -the 
expression “‘iwnd&edar’” appearing in 
Exhibit A-4 would refer to` “ wader’. 
Certainly it would include “ wadr’? but 
it would not ‘necessarily mean that it 
was only the female member which was 
Deputy 
Collector when he made the order under 
Exhibit A-4. But this circumstance 
which has not got the weight whicb would. 
be required for acceptance by us is out- 
weighed by a later document Exhibit A-11 
which is a registered instrument executed. 
by Lakshmanan Chettiar-in favour of 
Sethuramalingam Chettiar on 10th Novem-- 
ber, 1932. We have already summarised. 
the essentials of this instrument in our- 
preface. Lakshmanan Chettiar was 
conscious of the fact that ever since the 
properties were dedicated for the purpose 
of charity by Subbaroya Chettiar it was. 
never in the contemplation of parties that. 
a female from either side of the families. 
namely the Vadakku Chavadi or the 
Therku Chavadi, should-ever be inducted. 
as a joint trustee ‘to manage the affairs 
of the chatram. A conscious recital to 

this effect by a member of the Therku 
Chavadi family as early as 1932 cannot be 

lightly ignored. . This speaks of the usage 

and custom by which the trusteeship the 

Chatram; was being ‘regulated; “At any 
rate we are of the view-that Exhibit A-11. 
being an-:ancient document within the- 
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meaning of the provisions of the Evidence 
Act and having regard ta the subsequen 
conduct of the second and the third 
defendants after such relinquishment of 
office by Lakshmanar Chettiar the ccnten- 
tion of Mı. Sivamani that female members 
of either of the families could also ‘hold. 
office as trustees appears to be untenable. 
‘We have already referred to the fact that 
there is no instrrment which has been 
placed before us which governs the gover- 
nance of the trust. We are therefore left 
‘with the appreciation of the surrounding 
circumstances and the relative facts and 
materials brought on record ta reasonably 
infer as to what ought to be the mode and, 
manner of succession.ta the office of trus- 
teeship to this Chatram. Ona perusal of 
Exhibit A-11 it does not appear ta us that 
there was any design or motive on the 
part of Lakshmanan Chettiar when he 
caused such a relinquishment to be made 
caf the office of trusteeship from the family 
of Therku Chavadi to and in favour of a 
representative of the Vadakku Chavadi 
family. Such being the real purport of 
Exhibit A-11, we cannot lightly discoun- 
tenance the contention of the learnec coun- 
sel for the respondents that ever since the 
dedication of the properties for purpases 
of the charity in question by Subbaroya 
Chettiar it was always intended that the 
male members from either of the families 
should constitute the Board of Manage- 
‘ment to be in, charge of the administra- 
tion of the trust. We are therefore un- 
able to agree withthe first contention that 
even female members are entitled ta hold 
joffice. _ , 


8. The next ancillary question which 
arises is whether -tbe theory of surrender 
said to have been made by the second and 
the third defendant in favour of the pla- 
intiffs cauld be true. Here again there is a 
bundle of controversy. Whilst in the plead- 
ings the plaintifis would rest their case on 
an, oral surrender said to have been made 
‘by the second and the third defendants in 
or about 25th December, ` 1966, in the 
course of the trial they would rely- upon 
Exhibit A-1 dated 9th October, 1969, 
which is a registered release deed executed 
by defendants 2 and 3 in favour of the 
plaintiffs but long after the institution of 
the- suit. -Rightly’ therefore, the Court. 
belaw rejected Exhibit A-1l‘ as being post 
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litem and found that there was no case af 
aral surrender made out with reference to 

acceptable evidence. We agree with the 

said finding and hold that there was no 

such surrender of thé so-called right of 
defendants 2 and 3 in favour of the plain- 

tiffs. 

9. The other question is whether 

plaintiffs could project an independent 

title to the office de hors the rule of succes- 

sion impliedly mooted out by the first de- 

fendant based on Exhibit A-1] and the 

surrounding circumstances. The appel- 
lant’s case is that they being the daughters’ 

sons of Lakshmanan Chettiar are in any 

event to be recognised as male persons en- 
titled ta succeed as joint hvqdars to be in 

management of the charity in question and 
that therefore the first defendant has no: 
right to exclude the plaintiffs from such 
co-ordination. Here again the appellants’ 

argument is fallacious. We have already: 
held that under Exhibit A-11. there has: 
been a snapping of the huqdarship in the. 
matter of succession to the office af trustee-' 
ship by Lakshmanan Chettiar absolutely 
relinquishing the right to hald such Office: 
because of the absence of male heirs to 


. him. After such snapping, the first defen-, 


dant’s predecessor-in-interest Sethuramia- 
lingam Chettiar was solely in manage- 
ment of the trust publicly and to the 
knowlédge of all including Lakshmanan 
Chettiar and his heins. It is but. reason- 
ble to assume that defendants 2 and 3 as 
the wife and daughter of Lakshmanan 
Chettiar knew abovt such exercise of the 
right ta hold office on the part of the first 


` defendant and his predecessor-in-interest 


ever since 10th November, 1932. It is 
common ground that neither the second 
defendant nor the third defendant at any 
time prior to the action objected to or in, 

terfered with the sole and exclusive 
management of the trust properties by the 
first defendant. In those circumstances, 
the first defendant or his father were ad- 
versely in possession of the office to the 
knowledge of those who should, if possi- 
ble put forward such a claim to it. The 
second defendant, not having questioned 
such a state of affaiıs for a considerable 
length of time, is estopped from vesting in 
herself the sa-called right to bold afficé of 
trusteeship arid to surrender such a 1ight, 
even if it is true in favour of her grandsons 
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when an inconvenient situation atrose for 
her ta do so. It is established law that 
once a right is last by the operation of the 
rule as to limitation, then it cannot be re- 
vived unless under certain extraordinary 
circumstances, since there is an extinction 
of that right by the operation of law. 
Once therefore the second defendant and 
equally the third defendant lost their res- 
pective 1ights, even if they cauld claim as 

female members of the Therku Chavadi 
family, they cannot by a voluntary act of 
theirs create such rights in themselves and 
surrender such self-imposed rights either 
orally or in ‘writing as they purported to da 
under Exhibit A-1. We are therefore-of the 
view that the so-called surrender, whether 
it is oral or as evidenced by Exhibit A-1, 
has no legal force at all. This is so be- 
cause the second defendant hzs lost her 
right to hald the office under Article 107 
of the Limitation Act which says that a 
person’ competing for possession of a heredi- 
tary Office should file the suit within 12 
years from the date when the othe person 
takes possession of the office adversely to 
him. Asstated already by us, for a period 
of 12 years and more, ‘neither the second 
detendant ‘nor the third defendant did 
raise any protest against the exclusive 

management of the trust by the first de- 

fendant. ‘Asa matter of-fact under Exhi- 

bit A-10 dated 16th January, -1947, a 

member of the public brought to tlie 

notice of the second defendant that it was 

imperative on her part to-resume the 

management of the trust as she was en- 

titled to a joint right of trusteeship and 
management of the Annathana Chatram: 

Even this would not provoke the second 

defendant ar even the third: defendant ta 

take such action as was necessary in law 

to asseit their claims which by then were 

prejudicially being held and exercised by 

the first defendant. We are therefore 

satisfied that the suit brought in by the 

plaintiffs as the daughter’s sons of Laksh- 

manan Chettiar on 22nd July, 1968 is 

hopelessly barred by limitation. Thus 

viewed, the plaintiffs had no cause of ac- 

tion at all to initiate the proceedings. 

10. All the contentions of the learned 

counsel for the appellants therefore fai] 

_and the appeal is dismissed, There will be 
na costs in this appeal. - 

R.S. ——— Appeal dismissed. 

ML J—25 i j 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—-K. Veeraswami, CF. and 
S. Natarajan, F- ` — ` 
Haridas - Girdharidas and others 

i i e. Plaintiffs* 
a. 


M. Varadaraja Pillai and another 
Defendants. 

and - 

M. Varadaraja Pillai .» Applicant 

0. ` a 

Haridas Girdharidas and others 
Respondents. 


(A) Madras City Tenant’s Protection Act 
1921 (ZI of 1922). as amended by Madras 
Acts XIX of 1955, IV of 1972 and 
XXIV of 1973—Scope and applicability. 


By a registered deed of lease dated 17th 
November, 1938 a landlord had leased 
out a certain plot cfland within the City of 
Madras ta one V for a period of fifteen 
years and three months on are: tof Rs. 560 
per month with an optior for renewal for 
a further period of ten years but at an 
enhanced rent of Rs. 630 per month, Un- 
der the terms of the lease the tenant put up 
a-theatre on the demised land at-a cost of 
more. than Rs 50,000 for exhibition of 
cinema films. At the expiration of the 
lease period the lessor exercised his option 
of purchasing the buildings and sent tke 
lessee a sum of Rs. 50,000 as agreed upon. 
The lessee. declined ta accept it, denying 
any right in the landlord to enforce the 
option. Thereafter the landlord brought 
a suit (G.S. No. 28 of 1964) an the Original 
Side of the High Court for a declaration 
that he was the owner of the superstructure 
as from Ist March, 1964 and far rents ‘etc. 
The-suit was-dismissed on the view that 
the landlord was not ertitled to invoke 
the proviso to section 12 of the Madras 
City Tenants Protection Act. An appeal 
preferred by the landlord was alse dis- 
missed. A further appeal to the Supreme 
Court (C.A. No. 74 of 1971) proved 
successful. The Supreme Court granted 
the declaration and, allowing an amend- 
ment of the plaint, directed the tenant to 
ee 
* GS. No. 28 of 1964 and Applicati 
2525 and 2526 of 1973, etc, Pd Suh ‘ ions, 
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deliver possessior to the landlord of the 
demised land and buildings and the super- 
structure and mesne profits to be deter- 
mined by the Trial Court from 4th 
August, 1968 till delivery. Possession was 
directed to be delivered within six months 
from 18th August, 1971, the date on which 
the Supreme Court allowed the appeal. 


Act IV of 1972 amending the Madras 
City Tenants Protection Act came into force 
from 9th February, 1972. In view of the 
Amending Act, the tenant made an appli- 
cation for a direction to the landlord ta 
sell the land ta him. Along with it 
another application was filed by the te- 
nant to dispose of the application which 
was pending all the time before and after 
the judgment of the Supreme Court, ta 
direct a sale of the land to him. On 13th 
October, 1972 a Division Bench of the 
Higk Court dismissed the applications 
(See 86 L.W. 156). The tenant preferred 
appeals to the Supreme Court by Special 
Leave against those orders. Pending the 
appeals, the Supreme Court granted stay 
of execution af its decree for possession On 
an undertaking given by the tenant that 
he would vacate and deliver possession 
within three months of the disposal of the 
appeals. While the appeals were pend- 
ing the tenant sought a review from the 
Supreme Court of its earlier judgment and 
decree. The review petition was dismissed 
on merits on 12th Match, 1973. Another 
Act XXIV of 1973 amending the City 
Tenants Protection Act came into operation 
on 27th July, 1973. Taking advantage of 
this Act the tenant filed another review 
petition in the Supreme Court. This peti- 
tion also was dismissed as withdrawn on 
30th August, 1973. Thereafter on 10th 
September, 1973, the tenant filed an 
application on the Original Side of the 
High Court to reopen and review the 
Judgment and decree in the suit as revers- 
ed and modified by the Supreme Court 
in the appeal filed by the landlord on 27th 
September, 1973. The appeals by Spe- 
cial Leave filedagainst the orders of the 
Division Bench were withdrawn and they 
were dismissed by the Supreme Court. 
The tenant delivered possession of the de- 
mised land and building to the landlord on 
24th March, 1974as per the undertaking 
given by him in a contempt application 
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taken out against him on 5th March,1974. 
On 2tst May, 1974, the tenart died and 
on 26th August, 1974, an application was 
taken owt by the lendloid to dismiss the 
tenant’s application filed on 10th Septem- 
ber, 1973 as having abated on the death 
of the tenant. 


The tenant’s application had sought a 
direction to the landlord to sell the pro- 
perty to him for a price to be fixed by the 
Court either on the ground that in view cf 
Madrzs Act IV of 1972, the Judgment of 
the Supreme Court in H. Gtrdharidas v. 
V. Pillai, (1972) 1 S.G.R. 291: (1973) 2 
8.C.J. 484: AIR. 1971 S.C. 2366, 
was null and void or on reopening of the 
review of that judgment in terms of sec- 
ae 9 (3-A) of Madras Act XXIV of 
1973. 


Held: —The principle that once the 
tenant had delivered possession of the 
demised land and building to the landlord 
there is an end of the tenancy and the te~ 


‘nant ceased to have that character any 


more, is with better force applicable to the 
extended definition of a tenant under the 
Amending Act XXIV of 1973. In the 
absence of actual ownership, that is to say, 
the ‘land owned by the landlord and the 
building thereon owned by the tenant, 
there is hardly any room for the applicant 
to invoke the Madras City ‘Tenants 
Protection Act as amended by the three 
Amending Acts. [Paras.8 ond 12.] 


(B)Givil Procedure Code (V of 1908), sections 
37 and 114—Order XLVII, rule 1—Review, 


The expression “ the Court which passed 
the decree ’? means under section 37 of 
the Code of Civil Procedure the Court 
of the first instance, but it is only for the 
purpose ofexecution of the decree or order. 
There is nothing in section 9 (3-A) of the 
Madras City Tenant’s Protection Act as 
amended to suggest that the expression 
“the Court which passed the decree”? 
therein means the Court of first instance. 
The order passed by the Supreme Court 
cannot be reviewed or reopened by the 
High Court. [Para. 12.] 


Gases referred to :— ` 
M. Varadaraja Pillai v. Haridas Girdharidas, . 
1973) 86 L.W. 156; H. Girdharidas vV. 
V. Pillci, (1973) 2 S.GJj. 484: ALR. 


1) 


1971 S.C. 2366; Ramsden v. Dyson, (1866) 
L.R.1 H.L. 129; Forbes v. Ralli, 49 
M.LJ. 48: 8 I.C. 318: 52 I.A. 178: 
A.LR, 1925 P.C. 146 ; Union of India v. 
Indo-Afehan Agencies, {1968) 2 S.C.J. 889: 
(1968) 2$.C.R. 366:A.1.R. 1968 S.C. 718; 
Piare Dusadh v. Emperor, (1944) F.C.R. 61: 
(1944) 1 MLJ. 305: AT-R.1944 F.C.1; 
Subbayya v. Bhushan Rao, A.1.R. 1941 Mad. 
817; R.L. Arora v. State of Uttar Pradesh, 
(1964) 2$.G.J. 652: (1964) 2 MLJ. 
(S.C.) 148: (1964)2 An.W.R. (S.C.) 148: 
(1964) 2 Com. LJ. 309: AIK. 1964 
S.C. 1230; Tirath Ram v. State of U. P., 
(1974) 2 $.C.J.180: ALR. 1973 S.C. 
405 ; Ahmedabad Corporation v. New S.S. and 
Weaving Company, (1971) 1 S-QJ. 446: 
(1971) 1 $.C.R. 268: ALR. 1970 S.C. 
1292; Janapada Sabha v. Ghindwara, etc., 
(1970) 2 S.C.J. 454 : (1970) 3 S.C.R. 745: 
AIR. 1971 S.C. 57. 


V.K. T. Chari for L. V. Krishnaswant 
Iyer, Janaki Krishnan and L. K. Sankaran» 
for Plaintiffs. . 


M. K. Nambiar for K. Parasaran and 
S. Jagadisan, for \st defendant. 


The ‘Additional Government Pleader, 
for 2nd defendant. f : 


The Judgment of the Court was-delivered 
by f 
Veeraswami, C'f.—This is a prolonged liti- 
gation involving landlord and tenant and 
the provisions of. the Madras City 
Tenants Protection Act, 1921 (ITI cf 
1922) as amended by Madras-Acts XIX cf 
1955, IV of 1972 and XXIV of 1973. 
The tenant, one Varadaraja Pillai, who 
having died on 21st May, 1974 and is now 
represented by his heirs, asks in his appli- 
cations for a direction to the landlord ta 
sell to him the land covered by the lease 
for a price to be fixed either on the grovnd 
that in view of Madras Act IV of 1972, the 
Judgment in H. Girdharidas v. V. Pillai}, is 
null and void or on reapening of review of 
that Judgment in terms of section 9 (3-A 
of Madras Act XXIV of 1973. The 
appellants there had by a registered lease 
deed dated 17th November, 1938 leased 


(J 





1. (1972) 1 S.GR. 291: (1973) 2 M.L.J. 
(S.C.) 45 : (1973) 2 S.C. J. 484 : (1973) 2 An.W.R. 
(S.C.) 45: A.LR. 1971 S,C, 2366, 
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outto the tenant a certain plot of land for 
a period of fifteen years and three months 
on a rent of Rs. 560 per month with an 
option for renewal for a further term of 
ten years but at the enhanced rent of 
Rs. 630 per month. Under the terms of the 
léase the tenant constructed a theatre on 
the land at a cast of more than Rs.50,000 
for exhibition of cinema films. At the 
expiration of the lease periad, the lessor 
exercised the option of purchasing the 
buildings and sent the lessee a sum of Rs. 
50,000 as agreed upon in the lease decd 
without deducting depreciation. But the 
lessee declined to accept it taking vp the - 
stand that the landlord had no right to 
enforce the stipulation in the lease deed 
providing for the landlord’s option to 
purchase the building, Thereafter the 
landlord brought a suit for a declaration 
that the landlord was the owner of the 
superstructure from Ist March, 1964 and 
for rents etc., The suit was dismissed on 
the view that the landlord was net en- 
titled to invoke the proviso to section 12. 
With this conclusion, a Division Bench of 
this Court to which one of us was a party, 
concurred and dismissed the landlord’s 
appeal. A further appeal by the land- 
lord to the Supreme Court was however 
successful. It not only granted the decla- 
tation asked for by the landlord, but also 
on allowing an amendment of the plaint, 
directed the tenant to deliver possession 
to the landlord of the demised land and 
buildings and superstructures built thereon 
in good and satisfactory condition and 
granted mesne profits to be determined 
by the trial Court from 4th August, 1968 
till delivery. Possession was directed to be 
delivered within 6 months from 18th 
August, 1971, the date on which the 
Supreme Court allowed the appeal. 


2. We may mention that though the 
Madras-City Tenants Protection Act, 1921 
applied only to tenancies prior ta 2{st 
February, 1922, the Madras Amending Act 
XIX of 1955 extended its benefits to the 
tenancies prior ta 12th September, 1955. 
The preamble to the Act, as it originally 
stood, stated its object as that it was 
necessary to give protection to tenants, who 
in municipal towns and adjoining areas in 
the State of Madras had constructed build- 
ings on others’ lands in the hope that they 
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would nat be evicted so long as they paid 

a fair rent for the land. By section 3 
every tenant shall on ejectment be en- 
titled to be paid as compensation the value 
of any building erected by him. The 
quantum of compensation to be paid by 
the landlord succeeding in the ejectment 
svit is to be determined by the Court and 
on payment thereof by the landlord into 
Court within the time statutorily allowed, 
the tenant shall put him into possession of 
the land with the building. Ifthe amount 
is not so paid, the landlord shall not be en- 
titled to institute a fresh suit for ejectment, 
or present a fresh application for recovery 
af possession for a period of five years. By 
section 9 (1) any tenant entitled to com- 
pensation under scction 3 and against 
whom a suit in ejectment has been insti- 
tuted may within the prescribed time ap- 
ply ta the Court for an order thai the land- 
lord shall be directed to sell for a price to 
be fixed by the Court, the whole or part 
of the extent of land mentioned in his ap- 
plication, The Court may then deter- 
mine the extent of land ta be sold by the 
landlord and the price therefor. If the 
price is paid by the tenant, the Court shall 
pass the order directing a conveyance by 
the landlord to the tenant of the extent of 
land for which the price was fixed. The 
Court may further direct that the tenant 
should put the-landlord into possession of 
the remaining extent of land if any. Sec- 
tion 12, which is the same except for’ the 
proviso, says that nothing in any contract 
made by a tenant shall take away or limit 
his rights under the Act. In order to 
give effect ta these special provisions, sec- 
tion 13 places restriction on the applica- 
tion of the Transfer of Property Act, 1882. 
The Amending Act IV of 1972 substitrted 
the preamble by a new one, namely: ` 


“Whereas it’ is necessary to give “pro= 
tection against eviction to tenants, who 
in municipal towns end edjoining areas 
in the State of Tamil Nadu have cons- 
tructed buildings on others’ lands, so 
long as they pay a fair rent for the land.”” 


By section 3, the proviso tosection 12 has 
been omitted and it shall be and shall be 
deemed always ta have been omitted, 
‘Then we Lave section 4 ; 
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“ Notwithstanding anything contained 
in any judgment, decree or order of any 
Court or other authority to the con- 
trary, any stipulations. made by a 
tenant in writing registered as to the 
erection of buildings in so far as they 
relate to buildings erected after the 
date of the contract shall, tó the ex- 
tent such stipulations take away or limit 
his rights under the Principal Act as 
amended by this Act, be and shail be 
deemed always to have been: null and 
void and accordingly the tenant shall be 
and shall be deemed always to have’ 
, been, entitled to the rights under the 
principal Act as amended by this Act.” 


The next section in the Amending Act is 
to the effect that sections 3 and 4 therein 
shall not apply to any case where the 
landlord has before the date of the com- 
mencement of the Amending Act taken 
possession of the land ard building from 
the tenant. The Amending Actcame ir to 
force from 9th February, 1972, it having 
received the assent of the President cn that 
date. 


3: In view of this Amending Act, the. 
tenant made Application Na. 437 of 1972 
for a direction to the landlord to sell the 
land tc him. Along with it was anothe ~ 
applicaticn filed by the tenant to dispose 
of Application No. VII of 1965 which was 
pending all the time before and after the 
judgment of the Supreme Court to direct 
a sale of the land to him. On 13th Octo. 
ber, 1972, Ismail and Palaniswamy, JJ., 
dismissed this avplication,vide M. Varada- 
raja Pillai v. Haridas Girdharidas!. The 
learned Judges were of opinion that sec- 
tion 4 of Madras Act IV of 1972 neither 
expressly nor by necessary implication 
authorised re-opening or review of any 
final judgment, decree or order of any 
Court competently made by it in the pro- 
ceedings. validly instituted before it and 
that in the absence of any such provision in 
the Amending Act af 1972, they were 
unable to accept the contention of the 
tenant that the Act authorised him to file 
the application. The tenant preferred 
appeals to the Supreme Court by Special 
Leave-against those orders. Pending the 
appeals, the Supreme Court granted stay 
ae ana RRNA 


“1, (1973) 86 L.W. 156, 
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ofexecution ofits decree for possessicn on, 
the undertaking by the tenant that he 
would vacate and deliver possession with- 
in three months of the disposal of the ap- 
peals. While the appeals were still pend- 
ing, the tenant sought a:1eview from the 
Supreme Court ofits earlier judgment-and 
decree. But this review. petition was 
dismissed on’ merits on 12th March, 1973. 
On 27th July, 1973 came into operation the 
Amending Act.XXIV.of 1973. This Act 
made important provisiors enlarging tke 
definition of tenant, giving. him a fresh 
right tc apply for an order against te 
landlord 'to. sell the land for a price to be 
fixed by the Covrt and on an application 
of the tenant enabling the Court which 
passed the decree or order against him to 
review or reopen its earlier judgment. 
Section 2 expanded the definition of a 
tenant by adding the following clause : 
“(ii) includes— a 
(a) any such person as is referred to in 
sub-clavse (i) ‘who continues in posses- 
sion of the land after the determinatio 
of the tenancy agreement. ' - 8 


(b) Any person who was a tenant in 
. respect of such land uncer a tenancy 
agreement to which this Act is applica- 
ble under sub-section (3) ofsection 1 and 
whoor any of : whose predecessors in 
interest had erected any building on 
‘such land and wha continues in actual 
physical possession of such land . and 
building, notwithstanding that— 


(1) such person was not entitled to the 
rights under this Act by reason of the 
proviso to section 12 of this Act asit 
stood, before the date of the publica- 
tion of the Madras City Tenants Pro- 
tection (Amendment) Act, 1972 (Tamil 
Nadu Act IV of 1972) or `` i 


(2) a decree for a declaration or a 
deciee or an order for possession or- fer 
similar relief has been passed against 
such person or the ground that the pro- 
viso to section 12 of this Act as it stood 
before the date of the publication of the 
Madras City Tenant’s: -Protection 
(Amendment) Act, 1972 (Tamil Nadu 
Act IV of 1972) disentitled such person 
from claiming the rights under this 


Act, and 
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(AÀ the heirs of any such person as is re“ 
ferred te in sub-clause (i) or sub-clause 


(ii) (a) or (ii) (b) 5 


~ but does not include a sub-tenant cr his 


heirs ’’. : 
Section 3 of the Amending Act is as fol- 
lows :. ‘ 


“In section 9 of the Principal Act—(?) 
clause (a) of sub-section (1) shall be 
- renumbered as item (i) of that clause 
and after that item as so renumbered, 
the following item shall be inserted, 
namely (ii) Notwithstanding anything 
- contained in clause (a) (i) of this sub- 
section, any such tenant as is referred ta 
in sub-clause (ii) 1b) of clause (4) of 
section 2 or his heirs, may within a 
period of two months from the date of 
the publication of the Madras City 
` Tenant’s Protection (Amendment) Act, 
1973 apply ta the Court (whether ‘or 
nct a suit for ejectment has been insti- 
tuted or proceeding under section 41 of 
the Presidency Small Causes Courts Act, 
1882. (Central Act XV of 1882) has 
. been taken by the landlord or whether 
ornotsuch suit or proceeding is pend- 
ing) having jurisdiction to entertain a 
suic for ejectment or inthe City of 
' Madras either to such Court or to the 
Presidency ‘Small Cause Court, for an 
:order.that the landlord under the ten- 
‘ancy agreement shall be directed to 
sell for a price to be. fixed by the Court 
‘the whole or part of the extentof land 
specificd in the application. ”’ 


` (ii) -after sub-sectior (3), the following 
sub-section shall be added, namely :— 


(3-A) Notwithstanding anything con- 
tained in clause (b) of sub-section (3) 
of this section or in section 5 of the 
MadrasCity Tenants Protection(Amend- 
ment) Actin 1972 (TamilNadu Act IV 
- of 1972), or any other Jaw for the time 
‘being in force, the Court which passed 
the decree or -order referred to in sub-' 
` clause (ii) (b) (2) of clause (4) of section 
2 shall, on application made by the ten- 
ant referred to in thatsub-clause within 
a period of two months from the 
date of the publication of the Madras 
City Tenants’ Protection (Amendment) 
Act, 1973 reopen or review the proceed- 
ings relating to such decree or onder and 
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may pass a decree or an order that the 
tenant referred to in the said sub-clause 
is entitled to the rights under this Act 
and pass such other supplemental, in- 
cidental or consequential orders as 
are necessary for the purpose as if the 
Madras City Tenants Protection 
(Amendment) Act, 1973, were in force 
at the time at which the decree or order 
was passed.”? 


4. The next section substituted the head- 
ing of section 4 in the 1972 Act by “certain 
stipulations to be and to be deemed to 
have been null and void?’ In section 5.of 
the 1972 Act, at the commencement, the 
following expression shall be inserted 
ramely: © ' 


“ Subject to the provisions ofsub-section 
(3-A) of section 9 af the Principal Act, 
as amended by the Madras City 
Tenants Protection (Amendment) 
Act, 1973. ” 


By section 4 of the 1973 Act, the words, 
‘taken possession’ in section 5 of the 1972 
Act were substituted by the words “ been 
delivered actual physical possession’’. Evi- 
dently taking advantage of the amend- 
ing Act of 1973, the tenant filed Review 
Petition No. 28 of 1973 in G.A. No. 74 of 
1971 on the file of the Supreme Court. By 
this petition the tenant asked the Supreme 


Court. to reopen and review the Judg- | 


ment and decree in H. Girdharidas v, 
V. Pillai, and pass a decree that the peti- 

tioner was entitled to the rights and bene- 
fits under the Madras City Tenants Pro- 
tection Act III of 1922, as amended by 
Madras Acts XIX of 1955, IV of 1972 
and XXIV of 1973 and make all necessary 
orders and directions giving kim all the 
rights under the said Act ta which he was 
entitled and ta direct tke landlord to sell 
the land to him for a price to be fixed by 
the Court. But this petition was dismiss- 
ed as withdrawn on 30th August, 1973. 
Thereafteron 10th September, 1973 the 
tenant filed Application No. 2525 of 1973 
in C.S.No. 28 of 1964 on the Original Side 
ofthis Court to reopen and review the 
judgment and decree in that suit as re- 
versed and modified by the Supreme 
Court in H. Girdkaridas v. V. Pillai! and 
a 
1, (1973) 28.C.J. 484 : A.LR, 1971 S.C. 2366 
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pass a decree that he was entitled to the 
rights and benefits under the Madras 
City Tenants Protection Acts of 1922 as 
amended by Acts of 1955, 1972 and 1973 
and to make all necessary orders and di- 
rections giving him all the rights to which 
he was entitled under section 9(3-A). 'This 
is the main application with which we are 
concerned at the moment: To complete 
the narration, on 27th September, 1973, 
the appeals arising from M. Varadaraja 
Pillai v. Haridas Girdharidas!, were with- 
drawn and they were dismissed by the 
Supreme Court. On 5th March, 1974 in 
a contempt application in the Supreme 
Court taken outon behalfof the landlord 
against the tenant, the Supreme Court 
passed the fallowing order : 


“ Mr. Setalvad on behalf of his clients 
(tenant) gives an unconditional under“ 
taking that possession will be handed 
over in compliance with the under- 
taking dated the 10th January, 1974 
within three weeks from today. After 
compliance with the undertaking 
dated 10th January, 1974, if Mr. Setal- 
vad’s clients wish to seek pro- 
ceedings in the appropriate Court 
with regard to his rights of possession 
to the premises he will do sa on notice 
to Mr. Sorabjee’s clients and will obtain 
directions in that- behalf from the 
- appropriate Court. 


Mr. Setalvad says that applications are 
pending in Court at Madras. We do 
not express any opinion on that. 


This C.M.P. will be kept pending and 
be listed for hearing before this Bench 
four weeks fram today .” 


In view of this order of the Supreme 
Court, the tenant delivered possession of 
the demised land and buildings to the 
landlord on 24th March, 1974. On 21st 
May, 1974, the tenant Varadaraja Pillai 
died and on 26th August, 1974. Applica- 
tion No. 2698 of 1974 was taken out by 
the landlord to, dismiss Application No. 
2526 of 1973 which is for direction for 
sale of the land, as having abated on the 
death of Varadaraja Pillai. ; 


TT 





1. (1973) 86 L.W. 156, 


å 


5. Before we proceed further, let us see 
the effect of the three Amending Acts. 
As the Act originally stood, it applied ta 
tenancies of lands in the City of Madras 
brought into existence prior to 21st Feb- 
ruary, 1922, By reason of the Amending 
Act XIX of 1955, the application of the 
Act was extended to tenancies in existence 
prior to 12th September, 1955. It is not 
necessary for purposes of this case to see 
how the preamble in its unamended form 
could justify such extended application 
because subsequent to ilth Febiuary, 
1922 no tenant would have entertained 
the hope in constructing buildings on 
demised land that he would not be’evicted 
therefrom, nor could he have expected 
while building on the land, such an 
Amending Act. The rule in England has 
been that when a person built ‘upon, 
another’s land, the building became part 
of the land aud went along with it,but in 
India, that is not the rule. Section 108 
of the Transfer cf Property Act; which 
regulates the rights and liabilities: of the 
lessor and the lessee, provides by clause 
108 (4) that the lessee may even after the 
determination of the lease, remove at any 
time whilst he is in possession of the 
demised property but not afterwards, all 
things whicb he has attached to the earth, 
provided he leaves the property’ in ‘the 
state in whick he received it. The lessee 
in such a case cannot justifiably claim 
compensation for the building when he 
surrenders possession ‘of the land,’ In 
England, the rule of estoppel by equity 
was developed from Ramsden v. Dyson+, in 
which Lord Kingsdown observed: . 


“The rule of alw applicable to the 
Gase appears to me to be this: Ifa 
man, under a verbal agreement 
with a landlord for a certain interest 
in land, or what amounts to the 


same thing, under an expectation, . 


created or encouraged by the landlord, 
that he shall have a certain interest, 


takes possession of such land, with the : 
consent of the landlord and upon the - 


faith of such promise or expectation 
with the«knowledge of the lardlord, 
and without objection by him lays out 


1. (1866) L.R. 1 H.L. 129. 
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money upon the land, a Court of equity 
will compel the landlord to give effect 
fto such promise or expectation. ”? 


The Privy Council ‘in Forbes v. Rallit, ap- 
“plied this principle to India. The land- 
lord who let out the land, having represen- 
ted that the tenancy was a permanent one 
and the tenant having acted on that re- 
presentation and put up constructions, it 


was held at page 149: 


“ Estappel prevents the Plaintiff (land- 
, lard) from evicting from their holding 
the defendants whom he the Plaintiff 
induced by his representation and con- 
_ duct to believe that they had a fixity of 
tenure although not of rent, in the 
lands that had been leased to them.” 


We may also mention that the principle 
of Ramsden v.Dyson? has since been approv- 
ed by the Supreme Court in Union of India 
v. Indo-Afghan Agencies?; The preamble 
to the Act was then based on this equita- 
‘ble principle which is given effect to by its 
provisions. By section 3 a tenant on eject- 
ment will be entitled to be paid the value 
‘of the building he has constructed as com- 
pensation and the tenant on payment of 
such compensatior by the landlord, shall 
puthim into possession ofthe land with 
the building. Alternatively the tenant 
who is entitled to compensation under sec- 
tion 3 and against whom a suit or proceed- 
ing in ejectment has been instituted, may ` 
‘apply to the Court for a direction to the 
landlord to sell to him the land for a price 
to be fixed by it. Section 12 enjoined 
that nothing in any contract made by a 
tenant shall take away or limit his rights 
under the Act. The rights under the Act 
are; those just mentioned, namely for the 
tenant to get compensation for the build- 
ing-in a.suit for his ejectment or his right 
for a direction to the landlord to sell, the 
land to him for a price to be fixed by the 
Court, ‘The proviso to this section ran 
thus : . 


“ Provided that nothing herein contain- 
ed shall affect any stipulations made by 





1. 49 M.L.J. 48 : 87 I.G. 318 : 52 LA. 178: 
A.I.R. 1925 P.C. 146. 

2. (1866) L.R. 1 H.L. 129. - 

3. (1968) 2 S.C.J. 889 : (1968) 2 S.C.R. 366 : 
ALR. 1968 S.C. 718.: <- 
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the tenant in writing registered as to 
the erection of buildings in so far as they 
relate to buildings erected after the 
date of the contract. ”’ 


In passing, we may mention that decisions 
were not uniform as to the scope and effect 
of this proviso. The Supreme Court bas 
however in H. Girdharidas v. V. Pillai+, as 
between the parties to this case, held, that 
the proviso to section 12 covers the stipu- 
Jation in the lease deed dated 17th Novem- 
ber, 1938 which we have already referred 
to. The Amending Act IV of 1972 by 
the substitution ofa new preamble drop- 
ped the word ‘hope’ and purported to give 
protection against eviction to tenants who 
in municipal towns and adjoining areas 
in this State have constructed buildings 
on athers’ lands so long as they pay 2 fair 
rent for the land. This substitution takes 
effect retrospectively as if that was the 
one always in existence. Section 3 of the 
Amending Act dropped the proviso ta 
section 12 of the main Act with similar 
rettospective effect. We have already set 
out section 4 of the Amending Act. Its 
effect is to render ab initio null and void 
stipulations in tenancy agreements taking 
away or limiting the tenant’s rights under 
the principal Act as modified by the 1972 
Act. The opening non-obstante clause in 
this section is claimed to nullify the Judge- 
ment in H. Girdharidas v. V. Pillai}. But 
weshalldeal with this matter presently. 
It is noteworthy that sections 3 and 4 of 
this Amending Act shall not apply to any 
case where the landlord has taken posses- 
sion of the land and building from tne 
terant before the commencement of the 
Act. = 


6. The next Amending Act of 1973 
enlarged the definition of a tenant so as ta 
take within its ambit a person who was a 
tenant who had erected any building on 
the demised land and continued in actual 
possession of the land and building, not- 
withstanding that he, by reason of the 
proviso to section 12 before its repeal would 
_not have been entitled to the rights under 
the Act, or that there is a decree or arder 
for declaration or for possession, or similar 
‘ relief based on the said proviso before its 
repeal. Such a tenant will-also include 


1. (1973) 2 S.G.J. 484 : ALR. 1971 5.0. 2366. 
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his heirs. Such a tenant has been given by 
section 3a fresh right to apply within the 
time specified to the Court having jurisdic- 
tion for a direction to the landlord to sel] 
the land-to hin for a price to be fixed by 
‘the Court and such a remedy is available 
to him irrespective of whether or not, a 
suit ar a proceeding for ejectment has 
been-instituted.. Section 3 ofthe Amend- 
ing Act of 1973 alsa by introducing a new 
‘sub-section (3-A) ta section 9 gives a fur- 
ther right-to the tenant.to apply to the 
Court which passed the .decree or order 
against him based on'the proviso to-sec- 
tion .(12) to have it reopened or reviewed 
and ask for an order that he is entitled 
to the rights under the Act and conse- 
-quential directions necessary as if the 
Amending Act was in farce at the time at 
which such decree or order was passed. 
One more thing the Amending Act- of 
-1973, did was to provide. that sections 3 
and 4 of the Amending Act of 1972 shall 
not apply ta any case only where the 
landlord had before the date of the 
commencement of that Act been delivered 
actual physical possession of the land and 
building by the tenant. 


7. According to Mr. M.K. Nambiyar 
for the tenant, as a result of the last two 
‘Amending Acts, the Judgment in 
H. Girdharidas v. V. Pillai, has been 
rendered null and void, along with the 
‘stipulations relating to the building in the 
lease deed and is out of the way of givin 
direction to the landlord to sell the land to 
the tenant, that the tenant has been. con- 
‘ferred aright to apply for such a direction 
which’he has dorie'now, rid that, in any 
case, the tenant is entitled to have the 
Judgment of the Supreme Court in 
H. Girdharidas v. V. Pillai’, reopened or 
reviewed and ta have suitable orders made 
forsale ofthe land tahim.- After æ careful 
consideration of these submissions of 
Mr.-Nambiyar, we are unable to agree 
with him for reasons which will appear 
presently. ` 


8. Firstly, when on 24th March, 1974, 


. Varadaraja Pillai delivered to the landlord 


physical possession of the land and build- 
ing covered by the tenancy, he would have 
ceased to be a tenant even within the 





1. (1973) 28.0.J.484 :A.LR. 1971 8.0, 2366. 
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extended definition of a tenant under sec- 
tion 2 of the Amending Act XXIV of 1973. 
In order for any person to come within the 
extended definition of a tenant (1) he must 
be a person liable to pay rent in respect of 
the land.:to’ which the tenancy. relates 
under. the! tenancy: agreement, express or 
implied, and (2) such person “‘continues 
in possession of the land even after the 
determination of the tenancy agreement 
or (1) he-must be a person. who was.a 
tenant which.means that determination 
of. the tenancy does not matter, (2). he 
should have been a tenant under a tenancy 
agreement to which the Act was appli- 
cable, (3) he or his. predecessor in interest 
had erected any [building on the land and 
(4) he continues in actual physical posses- 
sion of the land and building’. If these 
requisites are satisfied by anyone, he will 
ke a tenant within the extended definition 
of the expression and this will be so not- 
withstanding the fact that such person 
was not entitled -to the rights under the 
Act by reason of the:proviso to section 12, 
as it stood before its .repeal, or that a 
decrée for delcaration or-a decree or order 
for possession had been made against. 
such person on the ground of the proviso. 
to section 12 before its repeal which dis- 
entitled him from claiming rights under 
the Act. In our opinion, the requirement 
wider section 2 (4)- (ii) (a) ar. (b) as to. 
continuance: in possession of - the . land 
or continuance in possession of the Jand 
or continuance in actual physical, posses? 
sion of the land and building. has tobe 
satisGed not only as on the date the Amend- 
ing Act. XXIV of 1973 came: into force and 
on -the. date ‘of the application for sale, 
but -also subsequently until an. order -is 
made. under section; 9 and the same. as: 
well the provisions of that section are) 
fully worked out. Such a requirement is 
necessary. ` Clauses (2) and (3) of section” 
9 as a matter of fact, imply that the tenant 
continues in possession of the lands tp be. 
dealt with as contemplated therein even 
after the stage of fixing the price and 
payment thereof, even in the context of 
application ‘under section 9 (1) (a) (ii), 


8-A. Once. Varadaraja ‘Pillai put the 

landlord: in possession of the land and 

building as afore said, he no more had any 

tights under thei Act, in particular . to 

claim to be a tenant within the extended 
MLJ—26 
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definition and on that basis tu-dpply and 
getan order forsale of the . land’. under 
‘section 9 (1) (a) (iz). Section 5 of the: Amen- 
ding Act IV of 1972 as already noticed 
made sections 3 and 4 inapplicable to a 
case in.which the tenent before the comms 
encement.of that Act had delivered actual 
physical possession. The principle that 
once the tenant has delivered possession of 
the demised land and building to the land 
lord, thereis an end of the tenancy and 
the. tenant.ceased-to have-that character 
any more, is with better force applicable 
to the extended definition of. 2 tenant 
under the Amending Act x XIV of 1973, 


9. .Mr. Nambiyar says that the -circum-. 
stances in which Varadaraja Pillai was: 
compelled to deliver possession of the. 
land and building to the ,landJord should 
makea difference. We da not see how. 
The judgment and decree of the Supreme. 
Court while making a-declaration that 
the landlord became the owner. of the 
land and, building, directed the. tenant to. 
deliver possession .of both and, in. our. 
Opinion it, makes no difference whether 
actual delivery was taken by the landlord 
in execution of that decree or Varadaraja 
Pillai in compliance with his undertaking. 
as 4 condition far ‘stay granted by the 
Supremé Court, delivered possession of 
the land and: building, In either case, 
it was in satisfaction of the decree granted. 
by the Supreme Court’ for possession: 
The circumstances of the delivery of. 
possession are irrelevant: and- what ig 
essential for the extended definition -of a 
tenant to-apply is that he must coxttinue’ 
in pOssession-of the land or continue: in 
actual ‘physical possession of the land and 
building. The word ‘continues’ suggests 
that possession with the person -claiming 
to: be tenant within the exterided defini- 
tion’ only at the ‘time of-the application’ 
under ‘section -9 (1) (a) (ii) -will not 


suffice, - 


to. Secondly it appears to.us that section: 
4 of the Amending Act ‘of 1972 has:not 
affected the ‘continues operation of thé” 
decree and Judgment of the Supreme 
Court, We think that the non-obstante 
clause in: that section :does not “have the 
effect of rendering the “judgix ent . nd. 
décrée:null and void. ‘Having by. section 
3 Of that Act, repealed the proviso with- 


508 


fetrospective effect so as to make it non- 
existent from the inception, section 4 of 
the Amending Act directs itself to 
rendering null and void with similar 
retrospective effect any stipulations in 
a tenancy agreement to which the 
Act was applicable which would be 
valid if the proviso had continued 
to operate. In order’ to effectuate 
that objective.and since it was neces- 
sary for that purpose to depart from the 
view of the law as laid down in any judg- 
ment or decree or order of any Court or 
ather authority to the contrary the non- 
obstante clause was introduced in section 
4, All that the non-obstante clause 
means is that, though Coutts may have 
expressed in a judgment, decree or order 
a contrary opinion, nevertheless the 
invalidity of the stipulations - should 
prevail. If judicial opinicn -was that 
such stipulations were valid, that should 
not stand in the way of the statute declar- 
ing such stipulations to be invalid. This 
does not mean that section 4 has the effect 
of nullifying the judgment of the Supreme 
Court in H, Girdharidas v, V. Pillai. 


11. We do nat for a moment doubt the 
competency of the Legislature acting with- 
in the limits of its pawers under one or 
more legislative entries to make retros- 
pective or retraspective laws and under 
the caver of them, directing that certain 
judgtrents, decrees or orders ta the con- 
trary should nat be given effectto. But 
that is not what section 4 of the Amending- 
Act of 1972 has done. All that it has 
done is to declare the stipulations men- 
tioned therein to be invalid and this 
declaration should prevail, though there 
may be judgments ar decrees or orders to 
the contrary. Thatis not the same thing 
as by legislation directly nullifying judg- 
ments and decrees or orders of Courts, 
assuming that the Legislature can validly 
invade directly the realm of judicial 
power, Our attention has been invited 
to Piare Dusadh v. Emperor®, Subbayya v. 
Bhushan’ Rao’ © R. L. Arora v. State of 


1. (197372 S.C.J. 484 : ALR. 1971 S.G. 2366. 


27 (1944) F.GR. 61: (1944) 1 M.L.J. 305 : 


ALR. 1944 F.G. 1. 
(3. LLR. (1942) Mad. 60: (1941) 2 MLJ. 
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Uttar Pradesh?, Tirath Ram v. State of U.P.,* 
Ahmedabad Corporation. vw. New 3.8. @ 
Weaving Company? and Janapade Sabha 
v.. Chindwara etc*. But in our. opinion 
none of these cases enables us to uphold 
the contention of Mr. Nambiyar that the 
effect of the Anending Acts of LX XVland 
LXXIII is to nullify the judgment of the 
Supreme Court. Neither section 4 of the 
1972 Act, nor any other provision .in any 
of those ‘Amending Acts, expressly or by 
necessary implication, extinguishes the 
decision of the Supreme Court as between 
the parties or even -indicates that effect 
shauld not be given to that decision. The 
decided cases which interpreted the zon- 
obstante clauses using the expression ‘not- 
withstanding’ have been concerned with 
notifications, assessment Orders, vesting 
orders, appointment orders cf Tribunals 
or Courts of first instance and they show 
that the scope Of the notwithstanding 
clause will depend on a. variety of 
matters. R.L. Arora v. State of Uttar 
Pradesh1, is a peculiar case in which in- 
validation by Court of -a notification 
under section 6 of the Land Acquisition 
Act by quashing process was set at naught 
by a legislation validating the notification, 
But the ratio in thiscase hasna applica- 
tion to tre interpretation of the non- 
obstante clause in section 4 of the 1972 
Act or in the other provisions of the 1973 
Amending Act, where it occurs. In our 
view, the judgment and decree of the 
Supreme Court are still operative and 
in full force. That means by reason of 
the declarations given by them, the land- 
lord has become the owner of the land 
and building. In the absence of dual 
ownership that is to say, the land owned 
by the landlord and the building thereon 
owned. by the tenant, there is hardly any 
room for the applicant to invoke the 
Madras City Tenants’ Protection Act-as 
amended by the aforesaid three pemendine) 
Acts. 7 


aes 





1. (1964) 28.G.J. 652: (1964) 2 M.L.J, (S.C.) 
148: (1964) 2 An.W.R. (S.C) 148: (1964) 2 
Comp.L.J. 309 : A.LR. 1964 S.C,.1230, 

2. (1974) 2 S.C.J. 180 : ALR. 1973 S.C. 405. 

3. (1971) 1S.C.J. 446:' (1971) 1 S.G.R, 268: 
A.LR. 1970 S.C. 1292. 

4. (1970) 2 S.C.J. 454: (1970) 3 S.G.R. 745, 
A.LR. 1971 S.Q. 57. ey 
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12. Thirdly we da not see how this Court 
can be aksed to review the judgment and 
decree of the Supreme Court. Section 9 
(3-A) only enables the Court which passed 
the decree or order to reopen or review 
the same. Article. 137 of the Constitution 
provides that the Supreme Court shall 
have power to review any judgment pro- 
nounced or order made by it. This 
power is of course subject to the provisions 
of any law made by Parliament or any 
rules made under Article 145. Article 
145 empowers the Supreme Court to 
make rules, with the approval of the 
President, for regulating its practice and 
procedure, including rules as ta the condi- 
tions subject to which any judgment 
pronounced or order made by it may be 
reviewed and the procedure for such 
review including the time within which 
applications for the purpose are io be 
entered. Accordingly Order 40 of the 
Supreme Court Rules provides for it, 
Article 142 (1) says that any decree or 
order passed by the Supreme Court shall 
be enforceable throughout the territory 
of India in the manner prescribed by or 
under any law made by, Parliament and 
until such provision is made in such man- 
ner as, the President may by order 
prescribe. None of these provisions which 
we have. referred to enables this Court to 
review the judgment and decree of the 
Supreme Court. The power of review 
by this ‘Court is under section 114 read 
with Order XLVII, rule 1 of the Cade 
of Civil Procedure.. Both the section 
and the order give power to review to the 
Court which passed the decree or made 
the order. The expression the -Court 
which passsed the decree means under 
section 37 of the Code of Civil Procedure, 
the Court of first instance, but this is only 
for purpose of execution of the decree or 
order. There isnothing in section 9 (3-A) 
of the Madras City Tenants Protection 
Act as amended to suggest that the ex- 
pression “the Court which passed the 
decree’? therein means the Court of first 
instance. Asa matter of fact as we have 
seen earlier, Varadaraja Pillai himself 
‘applied to the Supreme Court for review 


of its judgment in the light of the Amend- | 
ing Acts, but he withdrew the petitions. ` 


It was suggested that in as much as section 
9 (3-A) speaks of the power ta reopen not 
only,a judgment and decree byt also the 
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proceedings relating to a decree or an 
order, this Court may well exercise ‘this 
power. But the point is the Court which 
passed the decree or order is not this 
Court, but the Supreme Cowt and this 
Court canrct reopen or review that 
decree or order and that being sò, it 
cannot also direct restituiion. 


13. That will suffice ta dispose of these 
applications and on the view we have 
taken as-above, we do nat think itnecessary 
to go into the constitutional validity of 
the Amending Acts. It was argued 
that on the death of Varadaraja Pillai, his 
applications for relief under section 9 
abated. ` It is said that the right to apply 
for sale is not a right to or in property and 
that therefore there can be no succession 
to that right. On-that basis it is urged 
that the heirs of Varadaraja Pillai cannot 
continue the applications. This question 
again we do not think it necessary to 
decide as in any case, the applications 
have to fail.. f - 


14. All these applications are dismissed 
except Application No. 2698 of 1974. 
In consequence.the Original petitions 
in the Court of Small Causes and the 
City Civil Court will also stand dismissed. 
No costs. 


15. In view of this, no orders are neces- 


sery on Application Na.2698 of 1974:and 
it is closed. 


16. Lastly C.S.No.28 of 1964 will. now 
go before the Original side of this Court 
for disposal in accardance with the 
directions in the judgment and decree 
of the Supreme Court in H. Girdhatidas v. 
V. Pillait <’ 


-——— Ordered acrordirgly 





1. (1972) 1 S.C.R. 291 : (1973) 2 S.C.].484 ; 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—T. Ramaprasada 
S. Maharajan, JF. | 


T. R. Krishnamoorthy and others. 
.. » Appellanis® 


Rao and 


v. 


T.S. Krishnamachary and others 
. .. Respondents. 


(A) Code of. Civil Procedure (V of 1908), 
section 92—Public Trust—Trust properties— 
Suit for declaration and possession—sSuit by 
trustees—-Whether consent of Advocate-General 
necessary. : 


A suit was filed by the trustees of the suit 
trust for recovery of possession of the suit 
properties from sons < f the defendants who 
weie merely in the position of trustees de son 
tort. A question as to the maintainability 
of the suit was raised for want of the writ- 
ten consent of the Advocate-General. 


Held, ‘The suit was clearly cutside the 
‘mis- chief of section 92 of the Code of 
Civil Procedure. [ Para. 12.] 


(B) Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (XXII of 1959), section 
108—Suit by ‘trustees for possession—Legal 
representatives of a former trustee unlawfully 


continuing in possession—Whether suit barred 
' by statute. 


A suit was filed by the present trustees 
against the legal representatives of a for- 
mer trustee, who unlawfully continued in 
possession of the trust properties. It was 
contended by the defendants that the suit 
was not maintainable in a civil Court in 
view of section 108 of the Tamil Nadu 
Hindu Religious and Charitable Endow- 
ments Act, 1959. 


Held ; There was nothing in the provisions 
of the Act, which places an embargo upon 
the trustees of a public trust filing a suit 
against a trespasser for recovery of posses. 
sion of the trust properties and the suit 
therefore, was not barred. [Para, 13.4 





- * Appeal Nos. 343 of 1969 and 311 of 1970. 
- Hth Norenber, 1974. 
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Cases referred to :—. 


Peddakka v. Sri Agastheeswara Swami, (1956) 
An.L.T. 750: (1956) An.W.R. 908; 
Appanna Poricha v. Narasimha Poricha, 
(1922) I.L.R.45 Mad. 113: 41 M.LJ. 
608: AIR. 1922 Mad. 17; Vedagiri 
Temple v..I.P: Reddy, (1967).1. .S.C.R. 
280: A.I.R. 1967 S.C. 781. 


Appeals against the.decree of. the Court 
of the Subordinate Judge, Madurai, dated 
28th March, 1969, in Original Suit No. 
95 of 1967 respectively. `. Hay, a 


K. Venkataraman, for Appellants. . 


0O. V. Baluswami, M. R. Rajagopalachari’ 
B. R. Ramesh Bapu and A. Sundaram lyer» 
for Respondents. ore: 
The Judgment of the Court was delivered 
by 


Maharajan, F. — The suit out of which 
these two appeals arise was instituted 
in forma pauperis by three plaintiffs, (1) for 
a declaration that they are co-trustees of 
the suit trust along with the fifth defen- 
dant (2) for a direction to the defendants 
1 ta 4and 6 to hand over possession.of the 
trust properties, accounts and records to 
the plaintiff and the fifth defendant, (3) 
for a direction to the.defendants 1 to 4 to 
render a true and correct account ofthe 
income and expenses of the trust, both for 
the period prior to the death of Rama- 
krishna Iyer, father of defendants 1 to 3 
and for the period subsequent to his death, 
(4) for a decree against defendants 1 to 4 
to pay the plaintiffs and the fifth defendant 


all the amounts that may be found due 
on accounts, (5) for a diraction to the 


sixth defendant to pay the plaintiffs 
and the fifth defendant damages for 
wrongful possession of the plaint item 
1 at Rs. 500 - per mensem from the 
date of plaint upto the date of delivery 
of possession, and (6) for costs. . 


2.- The case of the plaintiffs was that the 
immovable properties situate in Madurai 
town and described in the plaint schedule 
as well as the cash of Rs.2,000 ‘belong 
to the trust called, “ Thurvas J. Muni- 
nagendra Iyer, Nagier, Krishana Tyer, 
Jayarama Iyer Dharmam’’. As shown 
in the geneological tahle attached to the 
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plaint, the plaintiffs and the defendants 1 
to 5.are the descendants of one Jagannatha 
Iyer, who had four sons; -Muninagendta 
Iyer, Nagier, Krishna Iyer and Jayarama 
Iyer.. By a registered deed dated, 20th 
October, 1930, Lakshmana Iyer; son of 
Muninagendra lyer, representing the 
first branch, Narasimha lyer, son of 
Nagier, representing the second branch, 
Ramasami Iyer, Seshadii Iyer and 
Sundararaja Iyer, sons of Krishna Iyer, 
representing the third branch, and 
Subbier and Rama Iyer, sons of Jayeztama 
Iyer, representing the fourth branch, 
created a trust. The. trust deed ‘shows 
that a sum of Rs.2,000 had already been 
endowed to the trust for the purpose of 
performing poojas and neivedyams to Sri 
Ramar and Hanumar already installed 
by the said Thurvas family at Sri Kooda- 
lagar Perumal Temple at Madurai, as 
Well as for the performance of the annual 
Sri Ramanavari Festival. Under the 
said document, a further sum of Rs.10,500- 
was endowed for the purpose of construct- 
ing a platform for the Dwajasthambam 
already built by the said family in the 
said temple, for the purpose of completing 
the gold covering of the Dwajasthambam 
and for the purpose: of celebrating the 
Kumbabishekam for the Dwajasthambam 
as well as for the purpose of completing 
the construction of an incomplete chatram 
building in Door No.1, Nallathannir 
Kinar Lane, South Masi Street, Madurai. 
The chatram pbuilding for which the 
foundation had been laid' and basement 
had been constructed was also endowed 
under the deed, which provided that the 
‘idol of Krishnaswami should be installed 
in the chatram at a cost of Rs. 1,000 
from out of the trust amount of Rs. 10,500, 
-Under the said deed of trust all the records, 
accounts and cash belonging to tre trust 
were to be with the branch of Muni. 
magendra Iyer. , Four’ trustees - were 
appointed under that deed for the perfor- 
mance of the trust, and they were Laksh- 
mana Iyer belonging to the first branch; 
Narasimha Iyer, belonging to the second 
-branch, Seshadri Iyer belonging to the 
third branch and Subbier belonging to 
the fourth branch. It was provided in 
the deed that if any co-trustee in ‘any 
branch died, he should be succeeded by a 
person older in age in that’ particular 
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branch: as a co-trustee. Accordingly 
upon the death of Lakshmana Iyer, his 
brother’s son T.M.V. Ramakrishna Iyer, 
wha was the father of the defendants 1 to 3 
and the-husband of the fourth defendant, 
being the oldest in that branch, became 
the co-trustee in the place of Lakshmana 
Iyer, Likewise, upon the death of the 
other co-trustees, who represented the 
three other hranches, the oldest persons 
in each branch became the co-trustees. 
On the date of suit, the plaintiffs 1 to 3 
had become the co-trustees representing 
the three branches. T. M.V. Rama- 
krishna Iyer, who -became the co-trustce, 
was permitted at his awn request, to man- 
age the trust properties himself and to 
keep correct and ‘proper accounts of the 
income and expenditure of the trust on 
condition that he showed the accounts 
for checking and verification whenever 
his ‘co-trustees demanded the same. It was 
also agreed between Ramakrishna Lyer 
and the three co-trustees that whatever 
cask belonging to the trust that remained 
in the hands of Ramakrishna Lyer should 
be utilised- by him on payment cf 
compound interest at 6 per cent per 
annum with: annual rests. ‘This arrange- 
ment was entered into because the three 
other branches became financially weak. 
After Ramaluishna Iyer tecame the co- 
trustee, he spent for the construction 
of the incomplete chatram by advancing 
monies out of his joint family funds and 
was repaying himself out of the rental 
income from the chatram buildings. 
He leased out ihe cnatram building, 
Door No.1, Nallathanni Kinar Lane, 
South Masi Street, Madurai, snd the 
adjoining building, Door No.7-A (items 
1 and 2 in the plaint schedule) to various 
tenants and realised the rentals from 
them. As he failed to perform the chari- 
ties as directed in the deed of trust and to 
show the co-trustees the accounts of the 
trust for verification, a registered notice 
Was sent to Ramakrishna Iyer and his 
brathers on 19th March, 1952, by the then 
three ‘co-trustees calling upon him to 
render accounts of his management of the 
trust funds. By his reply dated 10th April, 
1952, Ramakrishna Iyer made certain 
false allegations, while at the same time 
expressing his willingness to shaw the 
accounts. Bvt Ramakrishna Iyer failed 
te show the accounts to the co-tryustees 
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and continued to carry on the manage- 
ment of the trust till he died on 21st May, 
1962. -Thereafter, the defendants 1 to 3, 
his sons, and the fourth defendant, his 
widow, have becn. in possession af the 
irust properties including the- cash, 
accounts, records, etc. As per the trust 
deed, the fifth defendant alone is entitled 
to succeed Ramakrishna Iyer as co-trustee, 
because he was next oldest male member, 
in Ramakrishna Iyer’s - branch. The 


defendants 1 to 4 are nat entitled to retain ` 


the trust properties or accounts and are, 
therefore, liable to render accounts of the 
management ty Ramakrishna Iyer as 
well as for their worngful management 
of the trust after the death of Ramakrishna 
Iyer. The properties will fetch a monthly 
income of not less than Rs.600 , and the 
defendants 1 to 4 are, therefore, liable to 
pay the plaintiffs and the fifth defendant 
damages or mesne profits at the said rate 
from the date of death of Ramakrishna 
Iyer till delivery of possession. . The defen- 
dants 1 to 3 would appear ta have leased 
out the chatram building in Door No.1, 
Nallathannir Kinar Lane, South Masi 
Street, Madurai, to the Sixth defendant 
on a rent of Rs. 500 per mensem. . In 
reply to the notice sent by the plaintiffs, 
the sixth defendant falsely alleged that the 
rent was only Rs. 250. The sixth defen- 
dant is liable to be ejected from the pre- 
mises and to pay damages at Rs. 500 
per mensem. These are the facts on the 
basis of which the plaintiffs claimed the 
reliefs already mentioned. The plaintiffs 
also prayed for the framing of a scheme 
for the administration of the suit trust 
but they gave up that relief subsequently, 


3. The defendants 1 to 3, in their objec” 
tions to the pauper petition, denied that 
the plaintiffs were the co-trustees. Ac- 
cording to them even from 1913,. the 
management of the trust vested in their 
family, their paternal grandfather manag- 
ing it till his death, and thereafter their 
father Ramakrishna Iyer managing it 
exclusviely. During the minority of their 
father, Ramakrishna Iyer, his mother 
and guardian Kaveri Ammal and Muthu- 
lakshmi Ammal were managing the trust. 
After the death of Ramakrishna Iyer, 
the first defendant has been. managing 
the affairs of the tryst. Further, the 
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Court would have no jurisdiction to take 
cognizance of the suit, as under the provi- 
sions of the Tamil Nadu Hindu Religious 
and Charitable Endowments Act, the 
reliefs prayed for by the plaintiffs can 
be granted only by the Deputy Commis- 
gloner. 


4. In their answer to the plaintiffs, after 
the pauper original petition was converted 
as suit, the defendants 1 to 4 stated that 
they were not aware of the trust deed 
dated 20th October, 1913 mentioned in 
the plaint, that the gift deed dated’ 20th 
October, 1913 executed by Lakshmana 
Tyer would reveal that his heirs alone 
would be entitled to the suit properties, 
that neither the plaintiffs nor their ances- 
tors had any right to manage the trust 
properties, that the suit was barred by 
limitation, and that under section 92,Civil 
Procedure Code, the suit was barred 
for want of sanction by the Advocate- 
General. : 


5. In their additional written statement 
filed nearly 14 years after their original 
written statement, the defendants 1 to 4 
pleaded that the suit properties originally 
belonged to the entire joint family of 
the four branches, that the mariager of the 
Hindu undivided family had no‘ right to 
execute a gift deed, that the endowment 
itself was invalid ab initio, and that the 
defendants 1 to 4 were in law entitled to 
ignore the document-and to treat the 
properties as continuing to vest in the 
joint family. They further pleaded that 
the plaintiffs did not exercise amy act of 
ownership in respect of the suit properties 
and that they were ousted therefrom by 
the forefathers of the defendants wha have 
been in enjoyment adversely to the plain- 
tiffs, and thereby acquired prescriptive 
title. i ; 


6. The fifth defendant, who is the brother 
of Ramakrishna Iyer, filed a separate 
answer, in which he contended that after 
Ramakrishna Iyer’s death, he succeeded 
him as the sole trustee and that a decree 
might be granted as prayed-for in favour 
of the fifth defendant alone. 


7. The sixth defendant, in -his answer, 
admitted that he was in possession of item 
1 of the plaint'schedule as lessee, and that 
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he obtained the lease bona fide from: the 
first defendant for a period of five years 
from 16th June, 1965 at a.monthly rental 
of Rs.225 under the impression that the 
first defendant was the managing trustee 
of the above trust. The sixth defendant 
further stated that he was willing to pay 
the rent to the plaintiffs if ordered by the 
Court. i 


8. The plaintiffs filed a replication state- 
ment, in which they’ contended that 
inasmuch as the suit trust deed dated 
20th October, 1913 had been acted upon 
up to date, it is valid and binding on all 
the four branches, and the defendants 
1 to 4 were not entitled to ignore the same. 
They denied that Ramakrishna Iyer and 
his sons have acquired any title by adverse 
possession. Ramakrishna Iyer was in 
possession only in pursuance of the autho- 
rity granted by his co-trustees. 


9. The learned Prircipal Subordinate 
Judge, Madurai, framed five issues. He 
recorded the finding that the members of 
the four branches endowed the suit 
properties in trust for the performance 
of certain religious charities in the Kooda- 
lagar temple at Madurai, that the trust 
was created for the benefit of the four 
branches, that it was not the private ex- 
clusive family trust belonging to the first 
branch, that the trust wasnot a public 
trust, but a private one, that, therefore, 
the suit was not barred under section 92 
(1) of the Code of Civil Procedure for 
want of sanction of the Advocate-General, 
that the suit was not barred by any of the 
provisions contained in the Tamil Nadu 
Hindu Religious and Charitable Endow- 
ments Act, that the defendants 1 to 4 had 
not perfected title to the right of sole 
trusteeship by adverse possession, that 
after the death of Ramakrishna Iyer, the 
fifth defendant succeedec him as trustee 
under the trust deed, that or the date of 
the suit, the plaintiffs and the fifth defen- 
dant were entitled ta function as trustees 
of the suit trust, and that the sixth defen- 
dant who had obtained a lease from the 
first defendant, must be regarded as a 
trespasser and is therefore liable to be 
evicted. The learned Subordinate Judge 
further held that the defendants 1 io 4 
as the legal representatives of Rama- 
krishna Iyer are not liable to render 
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accounts, and that the suit being one fot 
accounts, pure and‘ simple, and nct for 
any specific sum of money, is not main- 
tainable. ..Consequently, he granted a 
decree declaring the plaintiffs and the 
fifth defendant as the lawful trustees of 
the trust entitled to .be in possession and 
management of the trust and its properties 
and directing the defendants 1 to 4 and 
6 to hand -over ‘possession of the suit 
properties to the plaintiffs and the fifth 
defendant.’ The decree directed that the 
mésne profits payable by the defendants 
l to 4and 6 from the date of plaint 
upto the date af delivery of possession be 
ascertained in a separate enquiry under 
Order 20, rule 16, Civil Procedure Code. 
The claim for rendition of accounts and 
fo. the framing of a scheme was dismissed. 
The plaintiffs were awarded proportionate 
costs against the defendants 1 to 4 and 6, 
who were directed to pay the proportio- 
nate Court fee due to the Government. 
The balance of the Court fee was direc- 
ted to be paid by the plaintiffs. 


10. Against this judgment, the defen- 
dants 1 to 4.and 6 have preferred A.S.No, 
343 -of 1969 and the plaintiffs have filed 
A.S.No.311 of 1970 attacking the judg- 
ment of the lower Court in so far as it 
refused to grant them the relicf of rendi- 
tion of accounts. 


11. The following points arise for deter- 
mination in botk these appeals :— 


1. Whether the suit endowment was 
made by the ancestors of the plaintiffs 
and defendants 1 to 5 or exclusively by 
the grandfather of the defendants 1 to 4? 


2. Whether it is open to the defendants 
1 to 4 to contend that the endowment 
is in any event void ab initio ? 


3. Whether the defendants 1 to 4 and 
their predecessor have by adverse enjoy- 
ment presoribed title to exclusive trustee- 
ship of the suit trust? 


4, Whether the three branches represen- 
ted by the plaintiffs { to 3 have abandoned 
their right to trusteeship ? 


5. Whether after the death of Rama- 
krishna Iyer, the right to manage the 
trust has devalved on the fifth defendant 
ar on defendants 1 to 4? 
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6. Whether the suit for rendition of ac- 
counts against the legal representatives of 
Ramakrishna Iyer is not maintainable ? 
If maintainakle, what is the nature and 
extent of the liability of defendants 1 to 4? 


7. Whether the defendants 1 to 4 are nat 
liable to render accounts for the period of 
their management ? 


8. Whether the suit is barred under sec- 
tion 92, Civil Procedure Code, or under 
any of the provisicns of the Tamil Nadu 
Hindu Religious and Charitable .Endow- 
ments Act? i 
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9. Whether the sixth defendant has been 
lawfully let into possession of item 1 of the 
plaint schedule as tenant, and if not whe- 
ther he is not liable to be evicted there- 
from? > ; 


10.. Whether the sixth defendant is lia- 
ble to pay damages for wrongful occupa- 
tion, andifso, at what rate and to whom? 


Point No.,1: The following geneological 
table enables ts to understand the rela- 
tionship between the parties inter se: 


209 


KRISHNAMOORTHY J, KRISHNAMACHARI (Maharajan, F.) 


Tj 















































‘uvueyyieuuel wemenqeang Ay} ooweuysiry 
” 12ÁJ Jedop (Hd puz) 1UULN , (perp) : - (sonsst oN) (pərp) 
‘| : | Aleyorsuey JOAY vurereyjoag 
AyNMeuysiyy 'weueurerjng = wepueurylIyorsS oey TuIeMS 
l l | 
ees: ee . 
(perp) (perp) ; i i 
qadJ eapueyppewey ' wT ewereqqng f 
| | 
(sonsst ON) (perp) (parp) (pap) 
J941 efererepung JƏÁJ 1peysIg woh] 4muemsewey (Quepuazəp pig) ' 
l | | i | ` uereyog wipueqy (1uepuajop pug) (Quepaaəp 157) 
; : : WeU}eIEUIe yy ueUIeIEpr A Aq}tooureuysirsy 
. mesmen weTrenelqng | | les 
‘Tedo3 , i ; i i : ee - 
-efey  werey l | | | 
‘I | EE i Guepaezap mp 
- i a oT TEE (M) 
áqyroow Aquanur Aures (Bld pre) IULI [euuny AroAryy 
-euysiisy . -BUTe YT -nddny:’. sJeraueyy -erepung (pərp) 1247 
2 y -191UUEN .  vugsugewey 
| 3 [. 
ist > g l (iuepuagop: 
ueweI (CId ST) : ‘ mS) 
-vef — eqoeureuysErsy . 2 Taf] eyyeueBef 
. See ee eee A , i (parp) (porp) 124I ~ 
(pərp) TAT vueuysge Apedejeyoryequ Of 
aey . (pòp) serqqng l l | L 
| ne a : (perp) 424] equseIey . ——— ares 4 
w p4 i : Bo ns A 
ae l ' | 
(parp) 1ərareiesef + + (parp) ÁI eus ny _ (pərp) 13eN (pərp) 394] espusseuranypy 


PR ni a a a 


[ (parp) 1947 egweuae3ef | 


210 


ancestor was one 
Jagannatha Iyer, who died leaving 
him surviving four sons (1) Muni- 
nagendra Iyer, (2) Nagier, (3) Krishna 
Iyer and (4) Jayatama Iyer. It appears 
that these four brothers remain- 
ed undivided, and during their life time 
they spent out of the joint family funds and 
installed the deities of Sri Rama and Sri 
Henumar in the Peeta Mantapam within 
the premises of Koodalagar Sundararaja 
Perumal temple in Madurai. The reci- 
tals in the subsequent settlement by their 
sons show that they performed the Kumba- 
bishekam for the deities and plated part 
of the Dwajasthambam with gold, and 
with a view to perform Annadhana Chari- 
ty, they endowed a site in which they laid 
the foundation of a chatram building and 
built a basement wall. They also endow- 
ed asumof Rs 2,000 for performance of 
pooja and neivedyam on festival Occa- 
sions for Sri Rama and Sri Hanuman. Be- 
fore they could complete the building, the 
four brothers died, leaving them surviv- 
ing the sons mentioned in the geneologi- 
cal tree. Subsequent to their death, 
that is to say, on 20th October, 1913 their 
sons, effected a partition of their joint 
family properties under Exhibit A-18. In 
this deed Lakshmana Lyer, son of Munina- 
gendra Lyer, represented the first branch, 
Whereas Narasimha Iyer, son of Nagier, 
represented the second branch, Rama- 
swamy Iyer, Seshadri Iyer and Sundara- 
raja Iyer, sons of Krishna Iyer, 
represented the third branch, and Subbier 
and Ramier, sons of Jayarama Iyer, re- 
presented the fourth branch. In this 
deed, the members of the four branches 
provided that each branch should con- 
tribute Rs.7,500 worth of properties for 
carrying out the charities performed by 
their founding fathers. In pursuance of 
this term in the partition deed, Exhibit 
A-18, a deed of trust was executed on the 
same day, that is ta say on 20th October, 
1913 by the representatives of the four 
branches, who were also parties to the 
Partition deed. Though the relationship 
among the four branches was denied by 
the defendants 1 to 4 in their answer the 
recitals made in Exhibit A-1 establish the 
correctness of the relationship set out In 
the geneological tree appended to the 
Plaint. In this deed, reference is made 
to the fact that asum of Rs. 2,000 had 
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been set apart by the original four brothers 
for the purpose of performing pooja and 


‘neivedyam in the Sannidhis of Sri Ramar 


and Sri Hanumar in the Koodalagar 
temple and to the incomplete chatram 
built by the four brothers for the perfor- 


-mance of Annadhanam charity. Yor the 


purpose of completing the gold plating 
of the Dwajasthambam and constructing 
a platform around the Dwajasthambam 
and for the purpose of the Annadhanam 
charity the executants of Exhibit A-1 
endowed under this document, besides the 
sum of Rs.2,000 already endowed by 
their fathers, a further sum of Rs. 10,500 
and a chatram site worth Rs. 5,000. 
There is a provision in this deed, which 
says that the chatram to be built sho uld be 
named “Thurvas” J. Muninagendra Iyer, 
Nagier; Krishna Iyer, Jayarama Tyer. 
Dharmam. This recital gives the life 
direct ta tke story of the defendants 1 to 4 
that the other branches have nothing to 
do with the trust and that it is their an- 
cestor in the first branch who exclusively 
founded the trust. There is also a recital 
in Exhibit A-1 to the effect that Laksh- 
mana Iyer of the first branch was in 
custody of the cash and records belonging 
to the trust and that Nos. 1,2, 4, and 6 
viz., Lakshmana Iyer, Narasimha Lyer 
Seshadri Iyer and Subbier, should be the 
trustees representing the respective four 
branches. There is also a termin this deed 
which delineates the line of succession to. 
the four trustees, and it is to the effect 
that after the death of each of the then 
existing trustees, the seniormost_ member 
of his branch should succeedhim. The 
terms of Exhibit A-1, therefore, make it 
clear that the suit endowment was made, 
not by the grandfather of the defendants 
1 to 3 exclusively, but by the ancestors 
of the four branches jointly. We there- 
fore, confirm the finding of the Court. 
below in this behalf and answer this 
point against the defendants 1 to 4, who. 
are the appellants in A. S. No. 343 of 
1969. 


Point No. 2:—The defendants 1 to 4 who, 
in their original answer, affirmed the suit 
trust and said that it had been founded 
by their ancestor and that the trust was 
being scrupulously performed frcm 1913- 
uptodate, performed-a volte-face in their 
additional written statement, probably 
after they came ta know the terms of 
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Exhibit A-l, which shawed that the 
ancestors of the four branches had jointly 
Created the trust. In their anxiety to 
frustrate the plaintiffs, the defendants con- 
tended in their additional written statement 
that the trust itself was invalid, because it 
related to ancestral jaint family property, 
and the manager of a Hindu joint family 
had absolutely no 1ight te execute a gift in 
favour of the trust. This isa plea which 
is clearly inconsistent with the stand of 
the defendants 1 to 4 in their original 
written statement and is altogether n- 
tenable. The first defendant, who is the 
eldest of the sons af Ramakrishna lyer, 
was 31 years old in 1967 when the suit 
was filed. He must have :beem born, 
therefore, in 1936. The trust had been 
executed even in 1913, several decades 
before the birth of the defendants 1 to 3. 
As we have already mentioned, the trust 
appears to have come into existence, 
nat even in 1913, but much earlier, dining 
the lifetime of Muninagendra Iyer, the 
great- grandfather of the defendants 1 to 3. 
Neither Venkatachalapathy. Iyer, the 
grandfather of the defendants 1 ta 3, nor 
Ramakrishna lyer; the fathe: of the 


defendants 1 to 3, impugned the validity ~ 


of the gift deed. On the other band, the 
properties were gifted to the trust in pur- 
suance of an arrangement entered into at 
the time of partition among the four 
pranches. Itis, therefore, clearly binding 
ypon the four branches. We have little 
pesitation in negativing the: plea of the 

efendants 1 to 3 that the trust deed is 
oid ab inttio. This point is answered 
a gainst them. s : 
Point No. 3 :—It appears that though the 
four branches were jointly managing the 
trust from 1913 for some.years, the mem- 
bers of the second, third and fourth 
branches fell on evil days after the First 
Great War -and became impecunious, 
with the result that the representative of 
the first branch was requested to manage 
the trust, advance monies out of his own 
pocket for construction of buildings in the 
trust property and to reimburse himself 
from the income of the trust property. 
These facts cam be gathered from a law- 
yer’s notice sent by Ramakrishna Tyer, the 
father of the defendants.1 to 3, on 10th 
April, 1952 (Exhibit A-4) in reply to 
Exhibit A-3 dated [9th-March, 1952. a 
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notice sentto him by: (1) Ramier, son of 
Jayarama Iyer, of the fourth branch 
(2) the second plaintiff, Nannier, son of 
Ramaswamy Iyer and = grandson of 
Kiishna lyer,.of the third branch, and 
(3) Nagier, son of Narasimha Lyer, of the 


‘second branch, in which, as co-trustees 


of Ramakrishna lyer, they called upon 
the latter ro render accounts in respect 


-of-the income from the trust properties. 


In his reply, Exhibit A-4, Ramakrishna 
Iyer made the following statements : 


“ Though the trust deed enjoined al} 
the 4 groups to contribute equally for 
_the construction of the common trust 
premises and building at No.1, Nalla- 
thanneer Kinaiu Street, South Masi 
Street, the other 3 groups, except my 
client, did not contribute anything. 
It may also be stated herein that due 
to heavy loss in business, due to specu- 
lative trade which the other 3 groups 
conducted in the last 1914-1918 Great 
War and even before that, all the 3 
groups lost all their properties and 
most of them had reached the state of 
bankruptcy and some of them also 
were actually adjudged as insolvents, 
In these circumstances, my client’s 
family was requested to spend for the 
constructions and also for carrying on 
the . charities mentioned in the deed, 
As a fact the other groups requested 
aud agreed for my client’s spendin 
. and they also further agreed that what- 
-ever moneys my client spent, he should 
recoup from the income of. the trust 
properties and whatever amounts 
- advanced by the family shall carty 
- interest at. 12 per cent. per annum. 
Accounts have been properly main- 
tained for the trust bath with reference 
.to the income and also expenses and 
amounts to the tune of several thousands 
of rupees were spent for putting up 
substantial construction of a house 
dn Nallathanneer Kinaru Street and 
by virtue of such construction the 
building is now yielding Rs.250 per 
mensem’’. - - 


Ramakrishna Iyer made the following 
statements also in his reply notice, which 
throw light upon the nature of his posses- 
sion of the trust properties : an 
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“My client also has been appro priating 
the rents and profits received towards 
the amounts due to the family all these 
years and even this - appropriation -is 
being made only after meeting out the 
ather expenses of the trust. Even now 
as per the accounts 2 sum af Rs.2897-4-8 
is still due to my- Client for the- year 
ending with Punguni 30th of Vikruthi. 
The said approptiation has’ been made 
only for the principal amount and 
interest is outstanding all these years. 
The accounts of the trust as well as the 
family ‘accounts of “ -T.M.V.L. Sons” 
would-disclose this fact.°?- . 
Lt is clear from this reply notice that 
because the members of the other branches 
became either impecunious or were 
adjudged insolvents, they requested the 
representative of the first branch . to 
manage the trust on their behalf after 
authorising him to spend monies for the 
construction of the ‘chatram out of his 
own pocket’ and to reimburse himself 
out of the income from the trust propertics. 
Tt ig also clear from Ramakrishna Lyer’s 
reply, Exhibit A-4 that till 10th April, 
1952, a sum of Rs.2,897-4-8, remained due _ 
by the trust to"his branch. If Rama- 
krishna Iyer’s branch was allowed to be 
in management of the- trust properties, 
without let or hindrance from the other 
three branches, it was evidently because 
of the authority ccnferred on him ty the © 
other three branches to manage the trust 
on their behalf, ta lend monies out of his 
own pocket to the trust and to reimburse 
himself out of the income from the trust 
properties. Ramakrishna _Lyer’s posses- 
sicn of the trust properties was thus found 
to be referable to the lawful arrange- 
ment entered into among the four 
branckes: ‘There - is, therefore, ma 
basis for the plea of the defendants 
1 to 4 that Ramakrishna Tyer had 
ousted his three co-trustées and was in 
exclusive possession of the trust properties 
in hostility to them so--as - to be able 
ta Iprescribe title to the exclusive trustee- 
ship for the suit trust. It is true that in 
Exhibit A-4 Ramakrishna Iyer’ also set 
up a plea that he had become the sole 
trustee by adverse possession, but then 
that plea was necessarily inconsistent 
with the arrangement set forth by him 
in Exhibit A-4, whereby, according to 
Ramakrishna Iyer himself he was reques- 
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. ted by the other three branches to manage 
the trust, spend out of his pocket and 
reimburse himself out ofthe income from 
the trust properties. If his sole manage- 
ment was due to the authority and per- 
mission granted by the other branches, 
and if, as he_ said, a sum of Rs.2897-4-8 
‘Still remained dve to him from the trust, 
“he was entitled to continue in possession 
“of the trust properties till his entire dues 
were discharged; and he could not during 
the relevant period be deemed to be in 
Possession, adversely to, his co-trustees. 
It is not known on what date the amount 
due to him by the trust was fully discharg- 
ed along with the interest which he 
claimed to- be outstanding. Rama- 
krishna Iyer himself died on 2ist May, 
1962. On 10th Jaly, 1965, the plaintiff, 
issued a registered notice to the defen- 
dants | to 3 calling upon them to hand 
over possession of the trust properties and 
to render accounts of the transactions of 
the deceased Ramakrishna Iyer. The 
defendants 2 and 3, who received the 
notice, sènt no reply. The suit itself was 
filed on 47th January, 1966. The defen- 
-dants 1 to 4 have, therefore, failed to 
establish their plea in their additional 
„written statement that by enjoyment of 
the suit, trust adversely to the other three 
branches, they have prescribed title to 
the sole trusteeship of the suit trust. Where, 
as per Exhibit A-1, the representatives 
of the four branches are entitled to jointly 
manage the trust, and where in the eye 
of the law, possession of, the trust proper- 
ties by one of many joint trustees will be 
deemed to be possession on behalf of all, 
and where it is further admitted that the 
exclusive possession by Ramakrishna [yer 
was referable to the permission of his 
co-trustees, very’strong and unequivocal 
evidence would be needed indeed to 
support the improbable story that Rama- 
krishna Iyer prescribed title- to the office 
of his three ca-trustees by- adverse enjoy- 
ment as against them. It is true that 14 
years had elapsed -between- Exhibit A-4, 
in which Ramakrishna Iyer claimed to be 
in adverse possession, and the date of 
plaint. But then, as we- have already 
held, the claim of adverse possession by 
Ramakrishna Iyer in Exhibit A-4, was 
untenable as he -admitted in the same 
breath that ‘it was at the request of his 


yj KRISHNAMOORTHY J, KRISHNAMACHARI (M aharajan, J.) 


co-trustees, the . representative of. his 
branch was in exclusive management of 
the trust properties and that in pursuance 
of that request, he had spent:monies out 
of his pocket for constructing buildings 
on the trust site: and that monies were 
stil due by the trust to him to the tune of 
Rs. 2,000 odd along with interest for 
several years.- The plea of adverse posses- 
sion by Ramakrishna Iyer would again 
have meaning and substance only after 
he bad exhausted the authority of his 
co-trustees to be in possession of the trust 
properties and to discharge the monies 
due to him by-the trust. As there is 
no evidence as to whenexactly the loans 
advanced by Ramakrishna Tyer to the trust 
were fully discharged and as there is 
no evidence that after the discharge of 
such loan, Ramakrishna Iyer or his sons 
asserted any title in hostility to the plain- 
tiffs, we have little hesitation in holding 
that the defendants 1 to 4 have failed to 
substantiate their pleaof adverse posses- 
_ sion. We agree with the Court bélow. and 
answer this point.against the defendants, 
Point No.4:-=The plea of the defendants 
that the three branches of the plaintiffs 
abandoned their right:to joint trusteeship 
is not substantiated (either. . - Under 
Exhibit A-1, .a formal 'registered-;deed; 
the representatives of the four branches 
have been -solemnly constituted as joint 
trustees. If the abandonment: pleaded 
Were true, one would look for an equally 
formal registered deed evidencing it. But 
no such deed has been ‘produced by the 
defendants. Nor is there any evidence 
ta show on what date under what circum- 
stances the branches Nos.2,'3 and 4 aban- 
doned their trusteéship interest and wha 
are the representatives -of those -three 
branches who were parties to the abandon- 
ment. The issue ofa notice, Exhibit A-3, 
dated 19th March, 1952 by the plaic tiffs 
shows no consciousness of the abandon- 
ment whatsoever. Evidently they waited 
for Ramakrishna Iyer ta reimburse his 
dues out df the trust income before revising 
their right to joint management of the 
trust. In the absence of any affirmative 
evidence adduced by the defendants in 
this behalf, wë feel constrained to ‘answer 
this point against the deféndants: 
Point No.5:—Reference has already been 
made to the line of successicn prescribed 
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in Exhibit A-1, the deed of trust. Learned 
counsel for the defendants wouic construe 
the relevant passage in Exhibit A-1 to 
mean that the line of succession was 
prescribed only for cne generation after 
the death of. the original trustees and 
that na provision has been made for the 
mode of devolution of the office of the 
trusteeship thereafter. | 


We are unable to agree. The terms of 
the deed show that ‘the intention of the 

founders was'to make a comprehensive 
and detailed provision for the administra- 
tion of the trust for all time ; for instance, 
the deed‘says that out of the surplus in- 
come from the trust properties, the trustees 
shall buy nanja lands; houses and shop 
buildings in their names for the benefit 
of the trust and lend the monies cf the 
trust for“ interest. Another -clause says 
that the trustees may, whenever necessary, 
delegate their functions to others, but the 
delegate shall not be entitled to any salary 
Ör remuneration. -It appears that it was 
presumably in pursuance of the power to 
delegate, the three “branches delegated 
their functions to ihe representative of 
the first branch, because they were 
in, straitered circumstances. Another 
clause in the deed says as follows: 

TAAU THui_yG@ehp mai 
gaeb gats, STAS ea 
BT HEOLUEHDS- 35555 GOUUSHHY 
Cai rrai martadr 147 EMT 
Doss Cumbang Sit wrt Sbor 
SAG HOD GSH GG pO Sorgid.... 


‘This passage may be translated as follows? 


©The trustees who have been constitu ` 
-ted ‘now shall function as trustees and 
-perfori the ‘charties without making 
‘-any défault and-aftes them the eldest 
‘surviving member of each of the four 
‘ ‘branches shall become ‘he trustees oy 
‘the “trust and conduct the charites. 72 
There is nothing in the language of this 
clause ta show that the line of devolution 
prescribed is limited ta the immediate 
succession .of the then co-trustees. A 
fair.and reasonable reading of the recitals 
in the deed would show thatthe mode of 
devolution prescribed would apply every 
time a vacancy arose in the office of the 
trusteeship. . If out of four trustees belong- 
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ing to the four respective branches, one 
trustee died, the eldest member of the 
branch to which the deceased trustee 
belonged, should succeed. If this is the- 
mode of devolution, it would follow that 
when Ramakrishna Iyer, who belonged 
to the first branch died, his office of joint 
trusteeship devolved, not on defendants 
1 to 3, who are the sons of Ramakrishna 
Iyer, but on the fifth defendant, who is the 
son of Ramakrishna Lyer’s paternal uncle, 
and „who was undoubtedly the eldest 
Surviving member of the first branch at 
the time of Ramakrishna. lyer’s death. 
It is not disputed that the third plaintiff 
is the eldest surviving member of the 
second branch, that the second plaintiff 
is the eldest surviving member of the third 
branch and the first plaintiff is the eldest 
surviving member of the fourth branch. 
We would , therefore, hold that upon the 
death of Ramakrishna Lyer, the right to 
Manage the trust jointly with the plaintiffs 
1 to 3 devolved, not on defendants 1 to 3 
but on the 5th defendant. This point is 
answered accordingly. 


Points Nos. 6 and 7:—It would follow from 
the findings recorded above, that the 
defendants 1 to 4, upon the death of 
Ramakrishna Iyer, retained possession. 
of the trust properties merely as interlopers 
or trustees de son tort. They are, therefore, 
clearly liable ta render accounts to the 
Plaintiffs for the income and expenditure 
from the trust properties from.21st May, 
1962, the date of death of Ramakrishna 
Iyer upto the date of delivery of possession, 
The learned Subordinate Judge ened in 
refusing to direct the defendants 1 to 4 
torender accounts for the above period, 
As for the period during which Rama- 
krishna Iyer was in management of the 
trust properties, he would certainly. be 
liable to render accounts to the plaintiffs. 
It goes without saying that he would-be 
entitled to reimburse himself out of the 
trust monies in case it is found that he had 
advanced monies to the trust out of his 
Own pocket. But since Ramakiishna 
Tyer is dead, the question arises what is 
the liability of the defendants 1 to 4 as 
legal representatives. It is clear that 
they are nat accountable in the strict 
Sense to the plaintiffs for the period of 
Management of their father. But it is 
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their duty to place before the Court a 
the accounts, vouchers and records in 
their possession with reference to the 
period of Ramakrishna Iyer’s manage- 
ment. It is open to the plaintiffs to 
surcharge and falsify the accounts of 
Ramakrishna Lyer, and to the defendants 
to lead evidence contra. But if upon, 
scrutiny of the accounts of Ramakrishna 
Iyer for the’ period of his management, 
any amount is found due by him to the 
trust, the Court will be justified in granting 
a decree for that amount against the assets 
of Ramakrishna Iyer in the hands of the 
defendants 1 to 4. The learned Sub- 
ordinate Judge committed an error in 
holding that the suit for -rendition of 
accounts against the defendants without 
any claim for any specific sum of money 
was unsustainable. Admittedly the ac- 
counts are in the hands of defendants 
1to4. Itis, therefore, impossible for the 
plaintiffs, especially in view of the counter 
claim. made by Ramakrishna yer, to 
specify the exact sum of money due by 
Ramakrishna Iyer to the trust. 
The money. due, if any, could be 
ascertained only upon a scrutiny of 
the accounts, after they are produced. 
If any sum of money were found due by 
Ramakrishna Lyer to the trust, it willl be 
time enough then to direct tke plaintiffs 
to pay the Court fee thereon as a condition 
precedent to. their executing the decree 
for the said sum. 5 


12. Reference may be made in this con- 
nection to a decision of Viswanatha Sastry 
J., reported in - Peddakka v. Sri Agastheswara 
Swami’! ` At page 753, the learned Judge 


`has made the following observations, 


which have a bearing upon the liability of 
the defendants 1 to 4: 


«Merely because, the trustee, who is an 
accounting party, dies, the liability for 
accounting tor his management is not 
at an end, nor do his books of accornt 
. and vouchers gain an immunity from 
scrutiny or attacks which they would 
not have enjoyed if he had been alive. 
Ifthe trustee is alive, he has to explain 
and vouch for every item of debit and 
credit in his books; but if he is dead, 
it might be difficult for the legal repre. 





1. 1956 An.W.R. 908: (1956) An.L.T. 750. 
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sentative of the deceased trustee ta ex- 
plain the entries in the accounts in 
respect of transactions of which he had 
no knowledge. The mere fact that the 
trustee isdead does not mean that the 
accounts and vouchers kept by him 
should be accepted at their face value 
and ‘not. subjected: to scrutiny or 
criticism ina suit for accounts by the 
cestui que trust. 1f the legal representa- 
tive of the trustee is a purdanashin 
lady or an ignorant or illiterate woman 
who is not acquainted -with -her 
husband’s affairs and had nothing to do 
with them, the Court will make due 
allowance and will not insist upon strict 
_proofof the correctness of the accounts, 
or of the vouchers by the legal re; 
presentative. All that I am pointing 
out is thatit willbe both possible for á 
legal representative to account for the 
Management of adeceased trustee by 
producing the accounts kept by, the 
deceased trustee to the extent to which 
the legal representative has personal 
knowledge or information. It follows, 
from what I have said, that a suit for 
the recovery of a specific sum of money 
is not the only remedy available to the 
cestut que trust against the legal 
representative of a deceased trustee and 
that a suit for accounts, . which, in 
substance, isreally a suit for the 
recovery of the amount that might be 
found due to the cestui que.truston taking 
the accounts of the trust estate would be 
maintainable. The only difference 
_ between a suit far accounts against.a 
trustee and a suit far accounts against 


the legal representative ofthe deceased - 


trustee is as regards the mode of account- 
ing by such legal representative and as 
regards the onus of proving the truth 
and propriety of the several transactions 
to which the accounts and vouchers 
relate’’. 


We respectfully adapt these observations 
of the learned Judge and answer these 
points against the defendants. 


Point No. 8.—One objection to the main- 
tainability of the suit is that this is a suit 
for directing accounts in respect of a trust 
created for public purposes ofa charitable 
or a religious nature, and the suit, is, 
therefore, barred under section 92 of the 


Code of Civil Procedure, for want of the 
written consent of the Advocate-General. 
A Full Bench of this High Court 1 
Appanna Poricha v. Narasinga Poricha+ 
has’ held that a suit by a trustee of a 
public charitable or religious trust against 
a co-trustee. for accounts does not fall 
Within. section 92 of the Code of Civil 
Procedure and may be brought without 
the consent of the Advocate-General. 
As . explained in that ruling; the words 


CA pin g os > 
- “directing accounts and enquiries’ mm 


clause (1) (¢)-of section 92 of the Code of 
Civil Procedure, should be confined to 
suits by the Advocate-General or by tw9 
oF more persons with his consent against 
all. the: trustees for an account of their 
Management, and not ta suits filed by 02€ 
Or. more. trustees against- the others, as 
each, trustee has a right to call upon t 
other to account to him for trust funds he 
has received, even though the other trustee 
commits no breach cf trust: Further, mM 
this case, the suit'is filed not even against 
the co-trustees, tut is filed by the plam- 
tiffs, who are the-trustees of the svit trust, 
for recovery of possession of the trust p19- 
perties from defendant 1 to 4, who, We 
lave already held, are merely in the post 
tion of trustees de son tort. The suit 15: 
therefore, clearly outside the mischief of 
section 92 of the Code of Civil Procedure- 


13. Itis next contended that the suit E 
not maintainable in a civil Court in view 
ofthe provisions of section 93 of the 
Madras Hindu Religious and Charitable 
Endowments Act, 1951, corresponding 
to section 108 of the Tamil Nadu Hindu 
Religious and Charitable Endowments 
Act, 1959, which runs as follows: 


“No suit or other legal proceeding in 
respect of the administration or manage- 
ment of a religious institution or ary 
other matter or dispute for determining 
or deciding which provision is made In 
this Act shall be instituted, in any Court 

_ Of law, except under, and in conformity 
with, the provisions of this Act”. 


There is nothing in the provisions of this 
Act, which places an embargo upon the 
trustees of a public trust filing a suit 
against a trespasser for recovery of possese 
a a S 


i. (1922) LL.R. 45 Mad. 113: ALR. 1922 
Mad. 17 :41 M.L.J. 608. 
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sion of the trust properties. In Vedagin 
Temple v. LP. Reddy, the trustee of a 
temple filed a suit for rendition of accounts 
against the ex-trustees, in respect of their 
management of the temple. Their 
Lordships of the Supreme Court held 
that section 93 of Act, 1951, (which corres- 
ponds to section 108 of the present Act) 
only imposes a restriction on svits Or 
other legal proceedings in respect of 
matters for which a provision has been 
made in the Act and that the legislative ~ 
history of the section shows thateven in 
regard to suits or other legal proceedings 
relating to administration or management 
of religious institutions, restriction is im- 
posed only in respect of matters for which a 
provision is made in the Act; but the Act 
does not bar suits under the general law 
which, do not fall within the scope of any 
of the sections of the Act. Their Lord- 
ships further held that Chapter VII of the 
Act, on which reliance was placed by 
the defendants as providing a complete 
machinery for deciding disputes in regard 
to accounts, hasno bearing on the question 
of the. liability of an ex-trustee to render 
account ofhis management to the present 
trustee and does not provide for deter- 
mining or deciding a dispute in respect 
of such rendition of accounts. In this 
Case, the suit is filed not even against the. 
former trustees, but by the present trus- 
tees against the legal-representatives of 
the former trustee, whc unlawfully con- 
tinued in possession of the trust properties. 
We have, therefore, little difficelty in 
holding that the suit is not barréd under 
the provisions of the Tamil Nadu Hindu 


Religious and Charitable.’ Endowments - 


Act, 1959. ` This pointis answered against 
the defendants. : o He 


Point No. 9:—On his-own showing,’ the 
sixth. defendant. obtained a lease of 
item 1. of the plaint. schedule only from 
first defendant, who, -atthe time of the 
lease, was a trustee de son‘tort or an inter- 
loper. He is not, therefore, in possession 
in pursuance of any lawful lease. Conse- 
quently, he is liable to be evicted.- This 


pomt is answered against the sixth defen- 
ant. *. 


ene 


1. (1967) 1 S.G.R. 280 : A.LR. 1967 S.C. 781. 
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Point No. 10:—1t follows from the finding, 
recorded above, that the sixth defendant is 
liable to pay damages for wrongful posses- 
sion to the plaintiffs. ` There is no satis- 
factory eviderce to show that item 1 
would fetch more than the amount of 
Rs. 250, which, according to: the sixth 
defendant, he has agreed ta pay by way of 
rent. Ifhe has paid any rent to.the defen- 
dants 1 to 4, the latter will be liable to 
account tc the. plaintiffs for. the same. 
For the period for whick the sixth defen- 
dant has not paid any rert, he is liable 
to pay the same at.the raté of Rs. 250 per 


mensem upto the date of delivery of posses- 
sion. 


I4. Inthe result, A.S. No. 343 of 1969 
will stand dismissed with costs. A.S. 
No. 311- of 1970 will stand allowed with 
costs, aud the plaintiffs in addition to the 
reliefs granted by the lower Court, and in 
substitution of the direction of the lower 
Count for ascertainment Of mesne profits 
will be granted a decree against defendants 
1 to 4 to render account of the income and 
expenditure from the trust, pioperty for 
the period from the date of death of 
Ramakrishna Iyer upto the date of deli- 
very of possession! The decree © will 
further declare that the defendants 1 to 4 
as the legal’ representatives of Rama- 
krishna Lyer will be liable to pay out of the 
joint family assets in their hands such 
amount as may be found due to the trust 
by Ramakrishna Lyer ora scrutiny of the 
accounts to be produced by defendants 1 
to 4 forthe period of management.of the 
trust properties by Ramakrishna Iyer. 
The Court-fee payable on the plaint will 
be collected from the defendants 1, to 4. 
As for the sixth defendant, he will be liable 
to pay damages at the rate of Rs. 250 per 
mensem upto the date he vacates item 1 
ofthe plaint schedule: In respect of the 
payment already wade by the sixth defen- 
dant to the defendants 1 to 4, the defen- 
dants 1 to 4 will be liable to render 
accounts to the plaintiffs. í 
SJ. - A.S.No.343 of 

1969 dismissed; 
` AS No.311- of 1970 
Pan od allowed. 
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IN THE HIGH COURT OF 
TURE AT MADRAS. - 


Present: —M.M. Ismail, F. 
Kamalammal 


U. 


A N. Shanmugham alias Gurunathar 
and others ; Respondents. 


Civil Procedure Code (V of 1908), Order 32, 
rules 1 and 2—Guardian for minor appointed 
by Court—Minor’s suit against L.Rs. of. guar- 
dian after the latter’s death to recover a sum of 
money—Suit. instituted without next friend— 
Competensy—Minor having no full knowledge 
of still being minot—Continuing suit after 
attaining 21 years:—Effect. 


JUDICA- 


is Appellant® 


Where a minor for whom a guardian had 
been appointed by the Court brought a 
suit, while still a minor and without a 
next friend, against the- legal representa- 
tives of the guardian after his death to 
recover a sumi of money, having no, full 
knowledge of his still being a minor, and 
continued the suit after attaining 21 
years of age, A ee 


Held: All that Order, 32, rule 2 (2), Civil 
Procedure’ Code, contemplates is a plaint 
beirig taken off the file on an application 
for the said purpose being made by the 
defendant. The Courts have made a 
distinction between two classes of suits 
instituted by a minor, one knowing that 
he was a minor and he was incompetent 
to institute a suit without a next friend 
and yet filing the suit with a view to décéive 
the Court and the other filing suit without 
knowing .or realising his minotity, ‘and, 
in the former case the suit being dismissed 
and in the latter case, tre plaint being 
taken off the file: [Para. 3.] 


In the instant case the minor completed 
the age of 18 and the period of minority 
got enlarged only under the special pro- 
visions of the Indian Majority Act,bécause 
a guardian had been appointed by the 
Court. The present suit was not a suit 
where the plaintiff instituted the same 
with the full knowlege that he was a minor 
and he was incompetent to institute the 





* Appeal. No. 591 of 1972.. . 
30th October, 1975. 
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same without a next friend and-he irsti- 
tuted the same with ulterior motives. 
Since the suit was continued by the plain- 
tiff after. he attained majority, the pro- 
ceedings before the trial ‘Court could be 
treated as if the plaint was taken off the 
file, but subsequently represented after the 
plaintiff: attained majority, and conti- 
'nued thereafter, since no question of 
jimitation arose. ` [Para. 3.] 


The statutory provision under section 36 
of the Guardians and Wards Act had no 
application. The provision itself contem- 
plates a ‘person or a next friend filing a 
suit on behalf of the minor against the 
guardian or his legal representatives for 
an account and it does not actually deal 
with a suit filed by a quandom minor 
against his erstwhile guardian or his legal 
representatives. [Para. 4.) 


Appeal against the decree of the Court of 
the Subordinate Judge of Kancheepuram 
in Original Suit No. 69 of 1970. f 
S. Balasubramaniam, for- Appellant. 

R.. Balasubramanian, for Respondent. 
The Court delivered the following 


JUDGMENT —The first defendant in O.S. 
No, 69 of 1970, on the file of the Court of 
the Subordinate Judge of Kancheepuram, 
is the appellant herein, .For the sake of 
convenience, the parties will be referred. 
to as they were arrayed in the suit. The 
first defendant and second defendant are 
sisters and the second defendant has matri- 
ed the third defendant. The two plain- 
tiffs ‘are the sons Of the second and third 
defendants, One Rajakotilingam Chet- 
tiar was the father of.defendazits 1 and 2, 
and, therefore, the father-in-law of the 
thrid defendant, and the matéxnal grand- 
father of the plaintiffs, It is admitted 
that, after the birth of the first plaintiff 
on 6th December, 1948, Rajakotilingam 
Chettiar filed O.P, No. 162 of 1949 on the 
file of this Court under the Guardians 
and Wards Act and was appointed as the 
guardian of the first plaintiff. Equally, it 
is ,admitted that, after the appointment 
as guardian, .Rajakottilingam Chettiar, 
as the guardian of the first. plaintiif and 
the third defendant, executed a sale deed 
in favour of. one Natesa Mudaliar, for 


_Rs 39,000. was evidenced by Exhibit A-2. 
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dated 26th September, 1949 in respect of 
No. 7 Malayaperumal Street belonging 
to the first plaintiff. Out of this consi- 
eration of Rs. 39,000 a sum of Rs. 12,000 
was retained by Rajakotilmgam Chettiar 
for the purpose of discharing a mortgage 
existing previously in favour of one Murali 
Kaka Trust. The present suit was insti- 
tuted by the first plaintiff for himself and 
as the guardian of his minar brother the 
second plaintiff, for the recovery of a sum 
of Rs. 25,216 putting forward the con- 
tention that Rajakotilingam Chettiar the 
erstwhile guardian of the first plaintiff, 
did not apply the said sum of Rs. 12,000 
for the purpose of discharging the mort- 
gage due to Murali Kaka Trust and he 
furnished false accounts to this Court and 
that ultimately it was the third defendant 
who had to discharge the mortgage debt. 
Rajakotilingam Chettiar himself died on 
29th December, 1963 and it was thereafter 
the present suit was instituted for the 
recovery of the moneys from the estate of 
Rajakotilingam Chettiar in the hands of 
defendants 1 and 2. Several defences 
were put forward by the first defendant in 


‘the suit, the second and third defendants. 


remaining ex parte, two of them being, 
that the suit was not maintainable beca- 
use on the date when tbe suit was institv- 
ted the first plaintiff was a minor inasmuch 
as he kad not complted the age of 21 and 
he was not represented by a next friend 
and secondly that the suit could have been 
instituted only with the permission of the 
High Court which ordered O.P.No. 162 
of 1949, referred to already under section 
36 of the Guardians and Wards Act, 1890. 
The learned Subordinate Judge of 
‘Kancheepuram negatived these defences 
of the first defendant and decreed the 
suit for a sum of Rs.10,930.91 with interest 
at six per cent.per annum from Ist January 
1963. It is against this judgment and 
decree the first defendant in the suit has 
preferred this appeal. 


2. Ihave not referred to the other. con- 
tentions as well as the facts on which the 
contentions were based for the simple 
reason that the learned counsel for the 
appellant advanced only two arguments 
before me, both of them being said to be 
ofa legal mature. The first argument is 
that under section 3 of the Irdian Majo- 


rity Act, a guardian having been appoin-- 
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ted for the first- plaintiff, he attained 
majority only cm the completion of 21 
years, that in this case admittedly on the 
date when the plaint was presented, the 
first plaintiff had not completed the age 
of 2I and he was not represented by a next 
friend and that therefore the suit was not 
maintainable. The second is that Raja- 
kotilingam Chettiar, when he was appoin- 
ted as guardian by this Court, had not 
executed any bond and that under those 
circumstances under section 36 of the 
Guardians and Wards Act, 1890, the svit, 
if at all, could have been instituted only 
with the leave of the High Court which 
appointed the guardian and that such 
leave not having been obtained, the suit 
was incompetent. . ° - Tile 


3. Ishall now deal with the two conten- 
tions. I have already referred to the fact 
that the ` first plaintiff was born on 6th 
December, 1948 and- Rajakotilingam- 
Chettiar was at pointed as the guardian 
for his property in O.P.: No. 62 of 1949 
by this Court. The suit itself was institu- 
tedon Ist February, 1968. Consequently, 
on the date when the suit was instituted, ~ 
the first plaintiff had completed the age 
of 18, but not completed the age of 21. 
Therefore, under the provisions of section 
3 of the Indian Majority Act of 1875, the 
first plaintiff was a minor on.the date when 
the suit was instituted. The néxt ques- 
tion for consideration is what exactly is 
the consequence of the first plaintiff insti- 
tuting the suit during such minority. The 
argument that appears to have been advan- 
ced before the trial Court was that on 
that ground, the suit should be dismissed. 
However, the learned trial Judge has 
pointed out that, though this point was 
raised by the appellant, before that 
point could be decided, the first plaintiff 
had attained majority by completing 21 
years and continued the suit and that he 
was competent to do so. I am of the 
opinion that this conclus‘on of the trial] 
Courtis correct. Order 32 ofthe Cade of 
Civil Procedure deals with suits by ‘or 
against minors and persons of unsound 
mind. Rule 1 of the Order states that 


“every suit by a minor shall be institu 
ted in his name by a person who in such 
suit shall be called the next friend of 
the minor)? 


yy). KAMALAMMAL J. SHANMUGHAM (Jsmail, 7.) 


Under rule 2 (1)- 


“where a suit is instituted by or on 
behalfofa minor, without a next friend, 
the defendant may apply to have the 
plaint taken off the file, with costs ta 
be paid by the pleader or other person 


by whom it was presented.’ — 
Under sub-rule (2) of rule 2 : 


“notice of such application shall be 
given to such person, and the Court, 
after hearing his objection (if any) may 
make such. order in the matter as it 
thinks fit.” eA 


Admittedly, in this case, no application 


under Order 32,,rule 2, has been filed’ 


by the appellant for taking the plaint off 
the file. The above rule itself does- not 







ade a distinction between two classes of 
tsimstituted by a minor, one knowing- 


etent to institute a suit without the next 
iend and yet filing a suit with a view to 
ideceive the Court or with some ulterior 
purpose, and the other, a minor filing the 
suit without knowing or realising his 
minority and in the former case the suit 
being dismissed and in the latter case the 
plaint being taken off the file.. As far as 
the present case is concerned, it is not even 
the case of thè appellant herein that the 
first plaintiff instituted:the suit with: the 
knowledge that he was a minor and was 
incompetent to institute the suit without a 
next friend and that he did so with some 
julterior purpose. As I pointed out al- 
ready, he had already completed the age 
Jof 18, but had not campleted the age of 21 
and the period of minority gets enlarged 
Only under the special provisions of. the 


Indian Majority Act, 1875, in a case where - 


the guardian has been appointed by the 
Court. Therefore, the present is not a 
Suit where the first plaintiff instituted the 
Same with the full knowledge that he was a 

inor and he was incompetent to insti- 


jthat he was 7a: minor and he was incom-’ 
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tvte the same without a next friend and 
he instituted the suit with ulterior motives. 
Therefore, the suit instituted by the first 
plaintiff could not. have been dismissed. 
If at all, the plaint presented could have 
been taken off the file if the appellants 
had preferred an application for such a 
purpose under Order 32, rule 2 (1). 
Therefore, in this case, it is not open to the 
appellant to contend that the trial Court 
should have dismissed the suit on the 
ground mentioned above. Assuming that 
even without the application on the 
part of the appellant herein, the plaint 
should have been taken off the file, since 
the suit was continued by the first plain- 
tiff after his attaining majority, there is 
no difficulty ïn treating the proceedings 
before the trial Court as if the plaint was 
taken off the file of the Court, but subse- 
quently répresented after the first plain- 
tiff attained majority and the suit was 
continued thereafter and there is no im- 
pediment to so treating the proceedings be- 
cause the appellant will not be damnified 
or prejudiced by such a conclusion since 


‘ the question of limitation does not arise. 


Therefore, I am of the view that the con- 
clusion of the trial Court that because of 
the first plaintiff attaining majority during 
the pendency of the suit, the suit could be 
continued by him and validly disposed of 
according to law, is correct. 


4. Thesecond point urged by the learned 
counsel for the appellant, as I pointed out 
already, is based upon section 36 (1) of 
the Guardians and Wards Act, 1890. 


That provision states : 
“Where a guardian appointed or dec- 
lared by the Court has not given a 
bond as aforesaid, any person, with the 
leave of the Court may, as next friend, 
at any time during the continuance of 
the minority of the ward, and upon such 
terms as aforesaid, institute a suit against 
the guardian, or, in case of his death, 
against his representatives, for an ac- 
_count of what the guardian has receiv- 
ed in respect ofthe property of the ward 
and may recover in the suit, as trustee 
for the ward, such amovnt as may be 
found to be payable by the guardian or 
his representatives, as the case may be’? 


I am of opinion that this statutory 
provision has no application to the 
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present case. In the first place, the said 
provision itself. contemplates a person as 
next friend fling a suit on behalf of 
the’ minor against the guardian 01 his 
representatives for an account and it does 
not actually deal with a suit filed by 
a quandom minor against his erstwhile 


guardian cr’ his legal representatives. I 


have already indicated in dealing with the - 


first pcint that the plaint presented by the 
first. plaintiff could have been considered 
as having been taken off the file and then 
re~presented and pursued after he at- 
tained majority. ‘To such a situation, sec- 
tion 36 (1) will have no application and 
therefore the contention of the learned 
counsel for the appellant that the suit 
instituted’ by the first plaintiff without ob- 
taining the leave of the High Court which 
appointed Rajakotilingam Chettiar as the 
property guardian of.the first plaintiff will 
have to fail, cannot be sustained. . ;* 

5. No other point was urged before me+ 
Accordingly the appeal fails and it is 
dismissed. Having regard to the fair 
stand taken by the learned counsel for the 


appellant by confining himself to the two . 


points mentioned above, I am`not order- 
ing any costs against the appellant. 


R.S. — Appeal dismissed. 


. ! 
IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. 7 ; 


Present :—N.S. Ramaswami,: F. 


Mrs. Johari Bi `- 77.. ° Appellant* 





a 


K. Vinayagym (died) and others” 
: a Respondents | 


Madras Gity Tenants. Protection Act (III of 
1922), section 9—Landlord’s suit for posses- 
Sion against tenant—Petition, by tenant under 
section 9—Trial - Gourt holding tenant not 
entitled to benefits of section 9—Appeal by 
tenant—Amending Act IV of 1972 coming inte 
Sorce—Application field by tenant after delay 
ef 60 days but before the Amending Act XXIV 
ef 1973—-Application held within time. 


In a suit for possession by the landlord 
against the tenant, the tenant filed an 





*A A. O. No. 522 of 1974. 5 Ga tye 
30th October, 1975. 
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application under section 9 of the Madras- 
City Tenants Protection Act. On th© 
basis of a-covenant in the lease agreement» 
the tenant was held ‘not entitled to the 
benefits of section 9 and the trial Court 
decreed the suit. The tenant filed an 
appeal. Pending the appeal, Act IV of” 
1972 came into force deleting the proviso 
to section 12. That meant that the 
tenant would be entitled to the benefits of” 
section 9 in spite of the covenant in the 
lease agreement. The application by 
the tenant had been filed in the trial Court 
after a delay of 60 days. The. plaintiff” 
contended that the time of 30 ` days 


prescribed under section 9 was a 
conditition precedent. But by the 
Amending Act (XXIV of 1973): 


the word ‘tenant’ in section 2 (4) of the 
City Tenants Protection Act was amended- 
and, a person who got’ a right by the- 
amendment of section: 12 was entitled to- 
file an application within two months. 
fiom the date of the publication of Act 
XXIV of 1973. On the question whether 
the tenant’s application: is therefore 
maintainable, ~ -~ > >o - 


Held,- the present ‘application having 
been filed very much prior to the coming 
into force of the -Madras Gity. Tenants” 
Protection Amending Act, XXIV of 1973, 
the application was maintainable even 
without an applicatién' ta excuse the 
` j [ Para. 6} 


Cases -referred to: :—. 


- Syed Ibrahim and others v. Jalma and others, 


(1968) 2. M.L.J.83 ;- Kaku Chenckuramane 
Reddy v. Palapu Arunachalam, 69 M.L]. 
283 : 42 L.W. 330: LLR. 58 Mad. 
794: 158 I.C.1: AIR. 1935 Mad. 
857. (EB) poni ae 


Appeal against the order of the IL -addi-~ 
tional City Civil Judge, Madras dated 
31st July, 1973, and made in AS. No. 
83 of 1972 (City Civil Court, Madras) . 
(O.8. No.5517 of 1967 on the file of the IV. 
Assistant City Civil Judge, Madras dated. 
21st December 1971). 


A. Abdul Hadi, for Appellant. 


K. N. Balasubramanian and M. Krishna- 
swamy, for . Respondents. 


1 


“The Court made the following © 


~ORDER.— This appeal is against an order 
of remand in a suit, in which one of the 
-questions was whether the defendant is a 
tenant entitled to the benefits of section 9 
-of the City Tenants Protection Act, here- 
inafter referred to as the Parent Act. 
“The trial Court held, on the basis of a 
particular covenant in the written lease 
agreement that the proviso to section 12 
-of the Parent Act would apply, and that, 
therefore, he was not entitled to the 
‘benefits of section 9 thereof. So, a 
decree for possession was granted. The 
landlord had asked for arrears of rent also. 
"That also been decreed by the trial Court. 


2. When the appeal filed by the tenant 
-was before the first Appellate Court, Act 
IV of 1972 had come into force and that 
-Act had deleted the proviso to section 12. 
‘That meant, that inspite of the covenant 
in the lease deed, the- tenant was entitled 
to file an application under section 9 of 
‘the Parent Aot. However, the applica- 
tion had- been filed by the tenant im the 
trial Court only after a delay -of 60 days. 
. It had been contended before the -first 
Appellate Court, on behalfof the landlord, 
that such delay ‘cannot be ‘excused, be- 
cause section 5 of the Limitation Act has 
no application. The contention was that 
the provision ‘under section 9 that an 
application shall be filed within 30 days 
from the receipt of the summons in the 
suit, is not a period of limitation, but a 
condition precedent, and that, therefore, 
there is no scope for applying section 5 
_ of the Limitation Act. This was not 
accepted by the first Appellate Court 
and it said that section 5 of the Limitation 
Act applies, and there was sufficient 
cause shown by the tenant to excuse the 
delay in filing the application under 
section 9. Therefore, it set-aside the 
judgment and decree of the trial Court 
and remitted the matter to the trial Court 
for a fresh disposal. The landlord has 
filed this civil miscellaneous appeal 
‘questioning the said remand. 


3. It is contended on the basis of the 
decision of Raghavan, J., in C.R.P.No. 
2354 of 1972, dated 28th April, 1973, 
that ‘the period of 30 days--mentioned 
in section 9 of the Parent Act is a condition 
drecedent and not a period of limitation. 


MRS. JOHARI BI 9. VINAYAGAM “(Ramaswami, F.) _ 
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In view of section 29(2)of the Limitation 
‘Act, 1963, which is different from the 
corresponding provision in the Limitation 
Act, 1908, there can be no dispute that if 
the period of 30 days mentioned in section 
9 is one of limitation, then section 5 of 
the Limitation, Actis attracted as there is 
nce specific exclusion. Section 29 (2) 
of-the Limitation Act says that when the 
special or local law prescribes a different 
-period oflimitation, than what is contain- 
-ed in the schedules to the Limitation Act, 
unless the special or local law expressly 
excludes the operation of sections 4 to 
section 24 of the Limitation Act, all 
these sections would apply even to proceed- 
ings coming under the special or local law 
in determining the period of limitation. 
However, undcubtedly, the.. proceedings 
-must be before a civil Court for invoking 
-section 5 of the Limitation Act. In the 
present case, the matter is before a civil 
Court and; therefore, ` if what is con- 
tained in section 9 of the Parent Act, is a 
period of limitation for filing an applica- 
tion for getting: the benefits under that 
Act, then undoubtedly section 5 of the 
Limitation Act is applicable, and if the 
Court is satisfied that there is sufficient 
cause for excusing the delay, it shall excuse. 
But . the contention is, as 1 said, that 
section 9 does not prescribe a period of 
limitation for filing an application for 
getting the benefits.of the Parent Act, 
butit isa condition-precedent. A reading 
of the section itself does not indicate that 
it is a condition-precedent. All that 
section 9 says is that an application shalj 
be filed within one month after the service 
of the ‘suit summons. 


4. Raghavan, J., has referred to several 
decisions of this Court, including the 
one reported in Syed Ibrahim and others v. 
Jalma and otherst. ` In none of these cases, 
the question arcse whether the period 
prescribed in section 9 is one of limitation 
or whether it is a condition-precedent. 
So, those decisions have no bearing. The 
earned Judge (Raghavan, J.), has also 
referred to the Full Bench decisior in 
Kaku Chenchuramana Reddy v. Polapu Aruna. 
chalam?. That was a case where a credi. 
1, (1968) 2-M.LJ. 83. - 

1. (1935) 69 M.L..J 283 :42 L.W. 330: LLR. 
58 Mad. 794 : 158-I.G. 1: ALR. 1935 Mad. 
857. (F.B.) es +. 





222 


tor presented an insolvency petition _ be- 
yond the period of three months provided 
under section 9 of the Provincial Insol- 
vency Act, from the date of the act of 
insolvency. In that case also, the ques- 
tion whether section 5 of the Limitation 
Act had application did not arise for 
consideration, for the simple reason that 
under the Limitation Act of 1908, there 
is no scope for applying section 5 of the 
Limitation Act with regard to a proceed- 
ing where any special or local law prescrib- 
ed a different period even if such a period 
is one of limitation. But, section 9 (1) 
of the Provincial Insolvency Act has really 
nat prescribed a period of limitation. It 
says that a creditor shall not be entitled 
to present an insolvency petition against 
a debtor unless the act of insolvency on 
which the petition is granted has occur- 
red within three months before the presen- 
tation of the petition. lt is in a negative 
form. Jn other wards, it prohibits a 
creditor from presenting an insolvency 
petition beyond the periodofthree months 
from the date of the act of insalvency. 
Therefore, it was said that it was a condi- 
1ion-precedent for the petitioning creditor 
that he should present the petition within 
three months of the alleged act cf insol- 
vency. That would have no bearing on 
the present question for two reasons. One 
is, here the language employed in section 
9 of the Parent Act, is not negative in 
character as in the case of the Provincial 
Insolvency Act. Further, as I said, when 
the Full Bench decision was rendered, 
there wasno scope for invoking section 5 
of the Limitation Act in a proceeding 
under the Provincial Insolvency Act. 
Even ifthere was any such scope, because 
the language employed in section 9 of the 
Provincial Insovlency Act made it clear 
that it was a condition precedent for the 
creditor to present the petition within 
three months of the act of insolvency, he 
cannot be heard to say that the delay is 
to be excused. i 


5. Raghavan, J., has referred to the 
above decisions and without further dis- 
cussion has stated that he was of opinion 
that section 9(1) of the Madras City 
Tenants Protection Act pravides only a 
condition - precedent and not a period 
of limitatior. 
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6. With respect ta the learned Judge, 
I ar not in a position to readily agree 
to this view. Under such circuinstances, 
my duty would be to refer the matter to 
a Division Bench, but in the present case, 
that would not be necessary, because of the 
provision contained inthe Amending Act, 
Act XXIV of 1973. As I said earlier, 
the Amending Act IV of 1972, 
deleted the proviso to section 12 of the 
Parent Act. Itis because ofsuch deletion, 
the tenant in this case gets a right to apply 
under section 9 for relief. No doubt, he 
had applied even before the amendment. 
Under the present definition of the ward 
‘tenant’ in sub-section 4 of section 2, as 
amended by Act XXIV of 1973, a person 
who gets a right to the benefits of the Act 
because of the deletion of the proviso to 
section 12 is also included, provided he 


continues in actual physical possession 


of the land and buildings. The amend- 
ment made by Act XXIV of 1973 to section 
9 of the Parent Act says that any such 
person as is referred-to above, is entitled 
ta file an application for the necessary 
relief under the Parent Act within two 
months from the date of the publication 
of the said Amendment Act. The pie- 
sent application having been filed very 
much prior to the coming into force of the 


Amending Act, Act (XXIV of 1973), there} 


is no difficulty in holding that such appli- 
cation is, maintainable, even w ithout an 
aplication to excuse the delay. Therefore_ 


the order of remand has to be upheld |. 


7. However, the first Appellate Court. 
is not right in setting aside the entirt 
decree of the trial Court. One part of 
the decree is regarding the possession and 
the other part of the decree is with regard, 
to arrears of rent. There is no ground 
to set aside the decree for arrears of rent, 
as there was no dispute rgarding the 
same. The First Appellate Court ought 
to have confirmed that part of the decree. 
Therefore, the civil miscellaneous appeal. 
is partly allowed in that the decree of 
the trial Court regarding arreats of tent 


is confirmed. Ohterwise, the appeal is _ 


dismissed. ; 


8. It is made clear that if the landlord 
chooses to file any additional counter to 
the application under section 9, he may 
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be allowed to do so-by the trial Court. 
Parties to bear their own costs. 


9. Itis brought to my notice that the 
tenant, by way of abundant caution has 
filed a separate petition in O.P.No.491 
of 1973 before the City Civil Court for 
relief under section 9, as amended by Act 
XXVI of 1973. That becomes unneces- 
sary in view of what I have said earlier. 
Mr. K.N. Balasubramaniam, the learned 
counsel for the tenant says that he would 
not press that O.P., as there cannot be 
duplicate proceedings. 


S.J. Appeal parily dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 


Prese NT :—G. Ramanujam, J. 


K. Thangavelu, President and Mem“ 
ber of the Gommittee of Perambalur 
Co-operative Primary and Develop- 
ment Bank, Perambalur . Petitioner* 


v. rg ; 

The Joint Registrar of Co-operative 
Societies, Tiruchirapalli Region and 
others $ Respondents, 
Tamil Nadu Co-operative Societies Act (LXII 
of 1961), sections 72 (i), 72 (6)—Co-op erative 
Bank—Supersession threat—Show caus: notice 
issued to -the Bonk—Financing bank not 
consulted —Notice whether valid—Consultation 
necessary only before final order of supersession. 


The Joint Registrar of. Co-operative Socie- 
ties issued a show cause notice to the peti- 
tioner and other directors of a Bank as to 
why the Bank should not be superseded 
under section 72 (1) of the Tamil Nadu 
Co-operative Societies Act, 1961. The 
petitioner has filed this petition to quash 
the notice on the ground that the finaning 
bank was not consulted before the issue of 
the notice. - AG - 

Held, Consultation as contemplated by 
section 72 (6) was necessary before the 
final order was passed under section 72 (1) 


* W.P. No. 3846 of 1975. 7 
11th August; 1975. 


notice: 


and not befcre the issue ofhsow cause 
[Para. 4.T 


Case referred to : 


P.M.V. Credit Society v. Registrar of Co-opera~ 
five Societies, (1973) 2 M.L.J. 200: 86 L.W. 
494: AJT.R. 1973 Mad. 460. 


Petition under Article 226 of the Constitu- 
tion of India praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records in R C. No. 1863 of 1975/ 
B-3 dated 22nd May, 1975 on the file of 
the Ist respondent herein and to quash 
the said show cause notice R.C. No. 1863 
cf1975 dated 22nd May, 1975. 


N.C. Raghavachari for N.S. Varadachari and. 
J-V. Ramanujam, for Petitioner. 


SI. Ramalingam and T. Sathiadeo Assistant: 
Government Pleader, for Respondents. 


The Court made the following 


OKDER.—The petiticner was the president: 
of the Perambalur Co-operative Primary 
Land Development Bank, Perambalur. 

He had been elected as a director and 

later as president cn 18th May, 1974. By 
a show cause notice dated 22nd May, 

1975 the first respondent called upon the 

petitioner and other directors cf the Bank 
ta show cause as to why the Bank should 

not be superseded under section 72 (1) of 
the Tamil Nadu Co-operative Societies. 
Act, 1961. lt is to quash that notice the 

above-writ petition has been filed. 


2. According to the petitioner before- 
issuing. the impugned show cause notice 
the first respondent did not make any con- 
sultation with the financing bank as con- 
templated by section 72 (6) of the Act 
and therefore the show. cause notice 1s 
invalid. It is also his. case that the: 
impugned show cause notice proceeds: 
on the basis that-the irregularities referred 
to in the notice have already been estab- 
lished and this shows that the first respon- 
dent has already made up his mined to 
supersede the Society under section 72 (1) 

and that-the issue of the show cause notice 
is a mere formality. The petitioner 
further contends that the first respondent 
has initiated -proceedings under section. 
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72 (1) by issuing show cause notice at the 
instance of his political opponents and 
therefore his action in isssuing the show 
cause notice should be taken to be a mala 
fide one. It is also stated that the first 
respondent ..has got considerable bias 
against the petitioner in that the peti- 
tioner had filed more than one writ peti- 
tion before this Court questioning certain 
actions of the first respondent and there- 
fore’ even if the matters referred to in the 
show cause notice were to be enquired 
into, it should be by a different officer. 
It is also contended that most of the ir- 
regularities relate to an earlier period 
when the present society did not come 
into existence and therefore the show cause 
notice so far it relates to those itregulari- 
ties should be taken to be bad. 


3. Asregards the first contention regard- 
ing the requirement as to consultation 
with the financing bank contemplated by 
section 72 (6), in‘ paragraph 8 of the 
counter-affidavit it has been stated that 
the financing bank was consulted by send- 
ing a letter on 19th May, 1975. It is not 
the first respondent’s case that he recei- 
ved any communication from the finan- 
cing bank in answer to the said letter. 
Even ifit is taken that the first responder t 
sent_a communication to the financing 
bank that will not be sufficient to satisfy 
the. requirement as to consultation. 
Perhaps realising this position the first 
respondent has taken the stand in the 
counter-affidavit that the consultation is 
required only for the passing of the order 
of supersession and not for issuing show 
cause notice. Mr. N.C. Raghavachari 
the learned counsel for the petitioner 
contends that having regard to.the lang- 
uage of section 72 (6) the first respondent 
has ta consult the financing bank before 
taking any action under section 72 (1) 
including the action of issuing the show 
cause notice, that by issuing the show 
cause notice the first respondent had 
initiated the proceedings under section 
72 (1) and that for such initiation of the 
proceedings the consultation with the 
financing bank is necessary. 


'4- Buton a due consideration of the 
matter, I am inclined to think that, having 
regard ta the object of the provision under 
section 72 (6) which requires the con- 
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sultation of the financing bank, such 
consultation is necessary before the final 
order is passed under section 72 (1). At 
the stage of the issue of the show cause 
notice no one knows as to what is going 
ta happen ultimately. It is only when 
the first respondent makes up his mind 


after due enquiry in relation to the — 


irregularties referred to in the show cause 
notice, the financing bank has to be con- 
sulted with regard to the action proposed 
-ta be taken. If the consultation is before 
the issue of show cause notice and if the 
first respondent ultimately finds that the 
irregularities referred to in the shaw cause 
notice have not been established, the 
consultation earlier obtained will become 
a mere formality and it would be a sheer 
waste of time. The matter is also clear 
if we consider the question of prejudice 
that will be caused :to the petitioner. 
The petitioner can complain that the 
consultation has not been made only if 
the enquiry arising out of the show cause 
notice ultimately results'in an order of 
~supersession under section 72 (1). lam 
‘therefore of the view that consultation as 
-contemplated by section 72 (6) is neces- 
sary Wefore the final order is passed under 
section 72 (1) and not before the issue of 
show cause notice. This view finds 
-support from the -observation of Rama- 
prasada Rao, J., in P.M.V Credit Society v. 
Registrar of Co-operative Societyt, After 
‘holding that tte consultation contemp- 
lated under section 72 (6) with the finan- 
cing bank is pre-requisite for the exercise 
of the statutory power under section 72 (1) 
the learned Judge proceeds to observe as 
follows : 


“ Obviously such consultation begins 
after the Registrar is subjectively satis- 


fied“ on objective materials placed | 


before him that a prima facie case has 
been made out for the purpose of super- 
-seding the co-operative society. It is 
only at that point of tire that the neces- 
sity for consulting the financing bank 
arises. This has been held to be a 
mandatory requirement by the highest 
Court of the land. Such a consultation 
therefore cannot be avoided. Though 


consultation is not equivalent to con- - 





1. (1973) 2 M.L.J. 200 at 202 : 8b .L.W. 494 : 
A.LR. 1973 Mad. 460. 


x 


` currence, yet there must be material 
on record to show-that, after the Regis- 
trar entertained in opinion abcut the 
unsatisfactory working of: a-iegistered 
society, he should consult the financing 
Bank to whom the society‘is indebted, 
before he finally passes: an order of 
supersession under section 72 of the 
Act.’?. 


a 


5. As regards the contention that the 
show cause notice has been.issued by the 
first respondent at the instance of the 
political opponents and that, it shows 
that he had already made up his mind, itis 
not possible to assume that the’first respon- 
dent who is a statutory authority would 
stoap to. hear the advice of the petitioner’s 
political opponents and to initiate action 
under section 72. (1) without any basis: 
I am not therefore inclined to- quash. the 
shaw cause ncticc on the basis that the 
shaw cavse notice has been issued mala 
fide er that.the first respondent had. a 
closed mind inrclation to the irregularities 
alleged. . : Se, Ji 


6. On'the question as to whether the first 
respondent has shown ‘any ‘bias in the 
matter, it isnot in dispute that there were 
certain writ petitions before this Gourt ini- 
tiated by the petitioner against ‘certain 
orders passed by the first respondent in 
relation to-the affairs of this bank. “The 
petitioner -therefore apprchends that. if 
the irregularities pointed out in‘ the show 
cause notice were to be inquired’into by 
the first respondent such enquiry may not 
be fair. Having regard to the said earlier 
proceeding between the petitioner. and 
the first respondent it cannet be said’ that 
the said apprehension’is not’ ‘justified. In 
the circumstances cf this case I consider that 
the further enquiry in rélation to the 
show cause notice may have to be conduc- 
ted by a different officer. a 


7. Regarding the next contention that 
the charges relate to a period: prior to the 
present committee’s taking charge on 18th 
May, 1974 and therefore those. charges 
cannot be sustained, I consider that the 
matter shovld be urged before the con- 
cerned enquiry officer who will consider 
the tenability of this objection before-‘pass- 
ing the final orders in this matter. 


8- With:the above observations this writ 
petition is dismissed. However 'I consider 
M p j—29 
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that further proceedings under section: 72 
(1) will have ta be conducted by some 
Officer other than the officer who issued the 
show cause notice. ` yt 


SJ. 


IN THE. HIGH! COURT OF 
CATURE AT MADRAS: 


PRESENT :—V. Sethuraman, F. 


———— Petition dismissed. 


JUDI- 


H. A. Karim Sait (deceased) and 
others. BE ooo 

i .« 7 Appellants? 
De oo 
Myath:Basha: ve Respondent.. 


Lease—Building — Tenant sub-letting’ premises 
—Eviction petition- on the: ground: of default in 
paying rent and of subletting —Eviction ordered — 
Tenant leaving, premises before order of, evic- 
tion'—-Suit for arrears of, rent—Tenant claim- 
ing that ke had already vacated premises—Sub- 
lessees continuing:‘in occupation—Tenant liable 
Sor. rent. : ; 

A tenant vacated the premises in his occu- 
pation'’on Ist March;.1966-and informed 
the landlord sometime later ;, but he had 
sublet a portion-of the premises and the 
sub-lessee continued in occupation, The 
landlord filed a suit against the tenant:for 
arrears-of rent, and.claimed that-there was 
no privity of contract. between him and 
the sub-lessee. nt a . 

Held, in the absence of any statutory right 
available ‘to the sub-tenants. to. continue 
in the premises, it, was necessary. for the 
defendant (tenant}to have taken-such steps 
aş were. possible or appropriate ta see that 
the sub-tenants also’ vacated’ the premises. 
As-he had failed to do so and: as there was 
na privity of contract of estate between 
the landlord and. the .sub-tenants,. the 
landlord could very well recover the 
money fromthe tenant defendant. There 
-was ho-surrender of possession on the facts 
-of the instant-case which: would in any way 
-absolve the- tenant‘ from his liability’ to 
pay the rent. [ Para, 12.} 








ESA. Nos. 795 of 1972, 1614 of 1972 and 
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Gases referred to: 7 


South of England Dairies Limited v. Behar, 
(1906) 2 Ch: 631 ; Reynolds v. Bannerman, 
(1922) 1 K.B. 719; Harding v. Crathorn, 
(1793) 1 Esp. 57 ; Madurai Tayegamma Y, 
Plantain Merchants Association, (1968) 1 
M.L.J. 386 :.(1968) 81 Mad.L.W. 8: 
L.L.R. (1968) 2 Mad. 376.; 9.M. Abdul 
Jameel v. Myjs. Simson and Machonochy 
Limited and others, (1967) 1 M.L.J. 337.. : 


Appeals against the decree of the Gourt 
of the Principal Civil Judge, Madras in 
Appeal Suit No. 292 of 1970 in A.S. No. 
293 of 1970 and A.S. No. 29 of 1970 
against the decree of the Court of the VITI 
Assistant City Civil Judge, Madras in 
Original Suit No. 1442 of 1967, O.S. No. 
915 of 1968 and-O.S. No. 290 of 1970 res- 
pectively. | 


ANo Rangaswami -and B.S. Sathianarayanan, 
for Appellant, de 


-K. Venkateswara Rao and G.R.S. Chandar 
‘Rao; for Respondent. ` 


“The Court delivered the following | 


Jupemenr.—These three appeals arise 
aut of a common judgment of the princi- 
‘pal Judge, City Civil Court, Madras, in 
tthe three. appeals before’ him. The de- 
fendant in the trial Court was a tenant of 
the ‘residential back portion in premises 
No. 3, Gopathi Narayanaswami Chetty 
‘Road, T. Nagar, consisting of 6 rooms, 
verandah and a hall on a monthly rent of 
‘Rs. 225 per mensem. :Alleging that be 
had defaulted in payment of rént and 
had sub-let the premises without the 
consent of the landlord, proceedings 
under: the House Rent Control Act were 
taken against him. The defendant’ re- 
mained ex parte and eviction was ordered. 
The plaintiffs tookpossession on 3lst 
October, 1968, and three suits were filed 
for recovery of the rent from Ist April, 
.1967 to 3lst October, 1968: The total 
amount claimed is Rs.2,025. 


2. ‘The defence was that the defendant 
had vacated the portion in his occupation 
on ist March, 1966, that ke had sent a 
‘notice to that effect on 25th March, 1966, 
‘and that he was not liable to pay any 
fent subsequent to Ist March, 1966. 
There are certain other allegations which 
: are not material for our present purpose. 
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3. The Assistant Judge, City Givil Gourt 
who. tried -all the three suits together 
found that the defendant had surrendered 
tenancy on Ist -March, 1966, and that 
direct relationship between the plaintiffs 
and the sub-tenants had come into exis- 
tence so as to require them to proceed 
against them for damages for vse and 
occupation of the premises. He, there- 
fore, dismissed the suits. 


4. The plaintiffs‘appealed to the princi- 
pal Judge, City Givil Court, Madras. 
Before him it was contended that the 
trial Court had not paid any attention to 
Exhibit A-1 which is the certified copy 
of the notice.dated 24th June, 1966, issued 
by the defendant to his sisters, who were 
the sub-tenants and that Exhibit: A-1, 
would: amount to an admission on the 
part of the defendant that he continued 
to. be the tenant of the premises evén stibse- 
quent to March, 1966. The sub-tenants 
had. sent replies denying that they were 
the tenants of the defendant and claiming 
title to the property in their own rights. 
There were also some criminal proceed- 
ings between the defendant and his sisters 
and their hysbands.T aking into account all 
these contentions and the circumstances, 
the learned Principal Judge held that the 
defendant’s case that .he surrendered 
tenancy on Ist March, 1965 was true. and 
more probable than the case of the plain- 
tiffs and that once he had surrendered 
the tenancy his liability to pay rent ceased. 
In his view the effect of the main tenant 
surrendering possession was io bring into 
existence direct relationship between the 
Jandlord and the sub-tenant and the land- 
lord would have to recover amounts due 
to him for the period for which he. was 
kept out of possession by the sub-tenants 
as damages for.use and occupation., He, 
therefore, dismissed the appeals. 


5: ‘Lhe unsuccessful plaintiffs have’ come 
on appeal to this Court. The contention 
urged on their: behalf is that there is no 
privity of contract or estate between, the 
plaintiffs, the landlords, ‘and, the persons 
who claimed to be sub-tenants from the 
defendant and that the mere intimation 
by the defendant that he had vacated the 
premises would not in any manner abso- 
Ive him from his obligation to pay the 


rent so long as the actual possession of 


Ty 


the premises -had.not been handed over 
to the plaintiffs, For the respondent-tenant 
the submission was that once he had sur- 
rendered possession anid had:' done -all:he 
covld do to determine the tenancy, the 
plaintiffs ‘could not proceed against -him 
and-had only to look to the oceupiens for 
the amount, if. any, due: to them. J. 


6. “Phe ‘short question that arises here 
js. whether the intimation -of . surrender 
of possession by the main.tenant with 
effectifrom lst March, 1965: would abso+ 
Ive him from ‘payment of rent from that 
date. Itis notdisputed that the plaintiffs 
at no time recognised’ the sub-tenants, as 
such, and, that the plaintiffs were, -only 
looking to the defendant for payment of 
‘rent, In Mulla on, Transfer of Property 
Act, 1882, sixth editicn at page 707 there is 
the following passage: — 


' *Tn'the case of a aie the sub-lessee 
' becomes a tenant of the lessee and ‘docs 
-not stand in the lessee’s place: Theré- 
fore, thete is neither’ privity of egtate ñor 

_ . privity of contract between the head 
‘ lessor and the sublessee anda sub- lessée 
‘is’ not liable for rent nor on the’ cove- 

' nants in the’ head lease ` ‘to the “head 
a . i 


This passage is bated c on’ ‘the decision in 
South of England Dairies, Limited v. Behar.» 
In. that..case, the lessee covenanted: to- 
pay one-third of the water rate ‚payable 
in respect of the house, and the lessor - 
covenanted to pay all rates and taxes 
„except the. water.rate to the extent of one- 
third.: The lessee sub-demised the premi- 
‘ses and, covenanted to pay one-third of the 
, water rate payable in respect of the house. 
Subsequently the; free-hold reversion -and 
.the superior lease become ‘vested in the ` 
. same person, a third party. He refused to - 
. pay any of the rates and taxes in-respect.of 
the said . premises. The local authority , 
‘distrained and the sub-tenants sought to 
. recover fram the owner the. amount which 
-they had been compelled ‘to pay- the 
municipal authorities. .It was held that 
_ the action by the sub-tenants should fail, 


as there was no privity between the parties . 


and that an underlessee , was not an 
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“assign”? cf his lessor, so as to, ‘be entitled ta ' 


_ the benefit of a mone: covenant enter- 
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ed inta with the: lessor.’ 
was observed as follows:— 


' At page: 638 if 


tliet 


- “Itis really elementary that, as betwëen 

- the superior. landlord and .: under- 

+ lessees, there. was: neither - pr yy of 
‘contract nor priva of estate” 


The learned Judge relied on a passage in 
Platt’ on: Leases, Vol I, 1847 Edition, 
page 102. The sub-tenants did «not 
become the tenants of the plaintiffs and 
were nat liable’ to pay the fent to them in 


this ease, ie to ; 


7.*. The: learned trial Tadge- “has - consi- 
dered ‘the ‘decision in’ Reynolds vi Banner- 
-man}, and has taken the view that the ten- 
ant had done-all‘he could do’ to ‘give va- 
cant possession so that he was not liable 
ta the landlord for use, and occupation 
af the premisés for the ‘period duri ing 
‘which the landlord was kept. out of ¢ posses- 
sion. In that ‘case one Bannerman took 
certain premises on lease ‘from’ Reynolds 
for, a period. of three years with än obliga- 
„tion | to quit after ‘six ‘months’ notice. 
: Bannerinan’ sublet ə portion of thè premi- 
ses to Mrs. ‘Baldwin ona weekly tenancy. 
In September, 1919; Bannerman, gave due 
notice :to ‘quit on. 25th ` March, 1920, ‘this 
being . the six months’ notice, - Banner- 
-man went.out of possession on 25th March, 
1920; but Mrs, Baldwin’ refused to do so, 
. rélying on: the provisions of the: Increase 
of Rent«.and Mortgage: Interest. (Restric- 
tions) Act then.in force.. ‘She .continued 
in occupation, paying rent neither to the 
landlord. nor to. Bannerman. She gave 
up possession ‘in August,’ 1921. -The land- 
lord brought a suit against Bannerman 
claiming. the rent or ‘damages for use arid 
occupation ‘for the period ‘from 25th 
‘March,.1921.: The learned Judges adver- 
ted to the. swb-tenant remaining in 
possession after the tenant had gone out 
by virtue of his statutory right which could 
i not in‘any way be interfered with -by ‘the 
tenant. At’ page 724 it was ‘observed as 
` follows!:— i : 


“But in the case we are coiii AN thère 
- was nothing more that the tenant could 
. have done to get possession: of the:pre- 

Mises: for the Jandlord:.and the. thing 

. which :: prevented, him from doing so 
- was the statute.’ 
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It was further added -in, the;sdme page as 
follows:— 


! 


“the mere fact-that a-pérsan is in posses- 
sion-whe has originally got possession as 
a ‘subrtenant, does not prevent the 
interest of the tenant ceasing at the 
expiration of his notice to quit.” 


At page 723 Acton J: has pointed outa as 
follows:. 


. having regard to the rights 
conferred òn the sub-tenant by the 
statute it cannot be said that the tenant 
by any agency, or by any reason of any 

.circumstances for which‘he is responsible, 
hes put.Mrs, ‘Baldwin-into these premi- 

“ses -Or suffered her 'to use and occupy 
them,” 


"The abpve' passages clearly show that as 


soon as the’ main ‘tenant had surrendered 


. possession to the extent possible by him, 


the tenancy was at an end.and that the 
sub-tenant acquiréd the statutory ‘rights 

which the. tenant was powerless to put an 
end to. The principle’ of the sub-tenant 


acquiring. certain statutory rights.is indeed 
` an exception to the pringiple that: P 


“When a lease has expired, the tenant’s 

responsibility i isnotatanend; for ifthe 
premises’ are in possession of an under- 
tenant, the ‘landlord may refuse to 


_ accept the possession and hold the origi- 


na] ‘lessee liable;: for. the lessor ‘is -enti- 
‘tled to receive ‘the absolute posesion 
at the end .of the term.” 


‘(Inrthe words of Lord.Kenyon in Harding 
v.-Grathorn?). 


8. So long as similar statutory right has 


not been conferred .on ‘the sub-tenant 


- under the Indian Law, it will-not be. pro- 


per to import the principle ofthe decision 
‘in Reynolds v. Bannerman?, 


In Hill and Redman’s law.of badia and 
Tenant; fifteenth edition page 501, the 
main principle and the exception thercto 
are set.out as follows:— 


‘“While an underlessee wrongfully re- 
mains in.occupation, the Icssor can treat 


the lessee.as still.in possession, and can : ' 


recover rent from: him for the ‘period of 





1. (1793) 1 Esp. 57, 
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ithe underlessee’s occupation, but if-the 
underlessee is entitled to remain an 
‘possession by virtue. of the protection 
afforded bythe Rent Act, 1968 and the 
tenant has done all that lies in his power 
to give vacant possession, he will not 
‘be liable for rent or for the use and occu- 
pation cf the premises during the conti- 
nuance of the underlessee in possession.” 


For the maa Harding v. Grathorn? 
is relied on and. for the exception R ynolds 
v. .Bannerman?, ‘has «been cited, I. :bave 
excluded, in extracting this: passage, the 
other. decision to which reference ‘has 
been given.in the text. 


g. The fact that the sub-tenants in 
India have no statutory rights is clear from 
a Bench decision of this Court in Madurai 
T apagamma and others v, Plantain Merchants 
Association®». Aw order `of- eviction was 
„passed against a chief tenant. The sub- 
tenant had not been impleaded in the pro- 
ceedings. The question was „whether 
the order could be executed by . evicting 
the sub-tenants. It was held that the 
‘order of eviction obtained against the chief 
tenant could’ be executed by evicting -the 
-‘sub-tenant, who were not parties to the 
“eviction proceedings. Therefore, in :my 
opinion, there is no scope for applying the 
principle.of . Reynolds v. Bannerman®, ‘to 
:the Indian sub-tenant. “ 


‘10. “My attention was drawn ‘to. a deci- 
sion in S:M.. Abdul Jameel v. Messrs. 
Simson and Machonochy Limited and others?, 
Ina suit on the Original side of this Court 
the ‘plaintiff was the owner of a building 
called ‘Badshaw’ Buildings’. “He had let 
it ‘out to the first defendant for a period 
of ten years from'Ist January, 1954 on a 
monthly rent of Rs. 1,750 for the entire 
premises. The lessee had power -to sub- 


_lease and he (the first defendant) sub- 


leased a part of the property to defendants 
2 and 3 in the suit. Though the-lease had 
come to an-end by 31st December, 1963, 

“the tenant obtained ' permisiion -to cona 
tinue in the premises upto 30th ‘April, 

1964. As the sub-tenants had not vacated 
even after that date, the landlord’ filed a suit 





P 1. (1793) 1 Esp. 57. 
"2. (1922)'1 K.B. 719. 
ree (1968) 1 M.L.J. 386 : (1968) ar Mad:L.W, 
: TLR. (1968) 2 Mad. 376. 
a (1967) 1 M.L.J. 387, 
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seeking to recover possession of the por- 
«tions in the occupation of the sub-tenants 
and also. claiming damages ‘for use and 
occupation. Ramamurti, ‘J., gave a de- 
cree for-possession of the property in the 
occupation of the sub-tenant and a decree 
for mesne profits ‘recoverable from ‘him. ~ 
‘In the course ofthis judgment at page 343 
‘the learned ‘Judge observed as follows: ' 
“Tt has been held that if the main 
tenancy is determined and if the, land- 
‘ord gives the sub, tenant notice-cf. this 
termination-as well as the notice termi- 
nating’ the sub-tenancy the ‘fact that 
the sub tenant remains in possession 
claiming to be a statutory tenant will 
not render the tenant liable for rent or 
damages for yse and occupation as the 
main tenant must ‘be held-to-have done 
- everything legally possible to. give the 
dandlord, vacant :poşsession”” <; . 


‘He relied in this connection on Wooifall 
on Landlord. and Tenant, 26th-Edition, 
page 1042 dnd also referred ‘to the-deci- 
sion in .Reynolds v. Bannerman}, ane 


a1. ‘The above passage, in my_ opinion 
‘does not take note ofthe: difference in the 
‘legal -positión “between -the ‘sub-tenant 
and the owner. Further the question in 
the -form in which ‘iit is before me did not 
come up for decision, In fact,-the‘lear- 
ned’ Judge has adverted to a concession 
(at. page 344) .made by the tenant in that 
‘ease to the right of the landlord to recover 
possession, provided the landlord igave up 
the claim for mesne profits as against the 
tenant. If-the liability of the tenant to 


pay rent or mesne profits had ‘beext in ».! 


issue, there weuld have been scope for 
application of the principles deduced ‘by 
me. As this question did-not arise there, 


‘I am unable to regard-that decision ‘as - 


deciding the point -in issue here?! 
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12. The notice issued by thedéfendant P 
on 25th March, .1966, cannot also'be taken - 


1229 


‘failed: to ‘do so ‘and as there ïs no privity 
of contract or estate between the landlord 
and the sub-tenants, the landlord could 
very well recover the money from the ten- 
ant-defendant. By merely alleging that 


tyre 


délivered the key with reference to 
‘the portion-in his occupation, the-tenant 
cannot’ be-said to have-taken steps’ .ta‘see 
that the syb-tenants were kept out of the 
premises so as to enable the landlord to 


stake “possession, -Even on the question 


asto: whether there has been a surrender 
of possession by the tenant on Ist March, 


. 1966,’there is some scope for doubt. ‘If 
“really he*had delivered possession ‘or, Ist 


‘March, 1966, it isnot clear asto why it 
became necessary ‘for him to’ issue the 
notice on 25th ‘March, 1966. By a reply 
dated 29th ‘March, 1966, the landlord has 
denied the delivery of possession by the 
tenant. This goes to show that there was 
no actual surrender of possession, I am 
not satisfied that ‘there ‘has ‘been surren- 
der of possession on the facts herein, which 
would in any way absolve the tenant fro; 

his liability to pay the rent. Itisnotneces- 
sary to .pursue this point further, and 
I have reached a conclusion against 
the defendant even ‘on the view that he 


had vacated on Ist March, 1968. 
13. For all these reasons the Courts below 
went wrong in holding'that the defendant 


was nctliable-for the rent from Ist March, 
1955 ‘upto 30th‘ October, 1965. There 


“will be a decree as prayed fcr with costs 


throughout. Leave granted. . 
S.J. one Appeals allowed. 





t 


acer ny 


as a surrender .of possession. .Jn ‘the 7 


jabsence of a statutory wight-to. the sub- ` 
. ‘ltenants to continue jin the premises as in 
the English Jaw, it-was mecessary for the 

defendant to have taken such steps as-were , 
possible or appropriate to sce;that-the sub- 
tenants vacated the:premises. As he has 
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‘IN. THE HIGH COURT .OF JUDI- 
CATURE AT MADRAS. . 


t Oy a s S er d 
PRESENT, S. Natarajan, J. | 
$ f 


St. Francis Xaviers’ Church by its 
. present Parish Priest Rev. Father 
Joseph Sandanam | . 


ae E E #h dae a a 
Varalakshmi Ammal and another 
Cta atan o u > ev Respondents. . 

, Registration Act (XVI of 1908), section 17 
(2) (vi)—Compromise decree between landlord 
and tenant—Land forming part cf a -Church 
—Suit + for eviction-—-Compromise provid- 
ing for lease of the lard to tenant for 71 years 
or a specified rent—Agreement nol registered- 
Effect—Suit for eviction before expiry of torm 
—Plea of part performance—P lea not raised 

«in written statement—Cannot be raised in 
Second Appeal— Transfer of Property Act ay 
of 1882), section 53-A. l , 


eat EE 


‘A compromise decreé is, in reality, noth- 
ing more, tham a contract! of parties with 
the. command of a judge super-imposed 
on it. A compromise decree also must 
satisfy the requirements of law relating to 
contracts, O OOt [Para 6] 
PE O wage ON ret Py F 
The exemption;,from registration vnder 
. section 17. (2) (vi}.of the Registraticn Act 
would not extend to'lcases of immove- 
able property. from year to year or for 
any term exceeding one -year.or reserv- 
ing an yearly rent referred to 
17 (1)'(d). 7 [Para. 7.) 
Even if the compromise decree was to be 
construed as an agreement to lease, it 
would nevertheless attract the provisions 
of the Stamp Act, even though i: contain- 
ed a stipulation that a formal lease deed 
was to follow. [ Para. 9.) 


In the instant case, unde: the compromise 
decree, the execution of the lease deed 
was not a contingency which postponed 
the coming into cperation of the lease 
agreement between the parties or the 
lease taking effect. Only if the lease 
taking effect was beyond the contingent 


event can it be said that the agreement ` 
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was inchoate. and it did not -creaté. 4 
current lease in favour ‚of the lessee. In 
the circumstances cf tþis.case, the plain- 


tiff’s suit for possession was not premature. 
[Para. 10.] 


- A defence under section 53-A of the 


Transfer of Property Act involves ques- 
tions.of fact and consequently, the party 
wishing to set up svch a defence ought to 
lay the requisite foundation for it in“his 
pleadings as well as in his evidence.’ A 
defence under section 55-A cf the Trans- 
fer of Property Act'could siot be allowed 
to be rdised for the first time in Second 
Appeal because it raised questicns cf fact 


‘which should have been put in issue-at the 


trial, - [Paras 11.) 
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Appeal against the Decree of the City 
Civil Court (LI Additional Judge), Madras 
dated 7th' April, 1971 in -Appeal Suit No. 
132 of 1970 preferred against the Decree 
of the City Civil Court (I Assistant Judge) 
Madias in Original Suit No. 1740 of 
1966. © ica * 


S. K. Akmed Meeran and A. Abdul Hadi, for 
Appellant. : 


F. Nagarajan, for Respondents. 
The Court delivered the following 


Jupement.—The plaintiff, who. has. failed, 
before the trial Court sand the lower 
appellate Court in his action for recovery: 
of possession of the svit site, is the appel- 
lant herein. As may be seen from the 
cause-title, the plaintiff is a Church, and 
the suit was instituted. against four per- 
sons, of whom the first and fourth defen- 
darts alone are respondents. hereia, for 
recovery of possession of a site .measuting 
45° x 47” in Survey No. 2306/1. in St. 
Xavier Street, Madras. On. the suit 
site the first respondent’s father had pvt 
up a superstructure and it would appear 
to bear ‘municipal door number 2/2. 
The second respondent is alleged to be a 
sub-lessee under the first respondent, the 
other two sub-lessees viz., defendants 2 
and 3, being reported to have since ‘vacat- 
ed the premises. On the ground, that the 
suit property was a part, of the Ghurch 
and hence 7¢$ extra commercium, the. appel- 
lant terminated the tenancy of the first 
respondent by notice, dated 16th Novem- 
ber, 1965 and this was followed by a suit 
when possession: was not surrendered. 


2. The defence of the first respondent 
was that the suit site had been taken on 
lease by her father Varadarajulu Naidu 
fifty years ago, and, in ejectment proceed- 
ings instituted by the appellant, there was 
a compromise in C.C.C.A. No. 32 of 1951 
on the file of this Court, wherein it was 
specifically agreed that the appellant 
should enter into a registered lease with 
the first respondent for leasing the site for 


a period. of twenty-one years at the en- 
hanced: rent of Rs. 30 per. mensem:as 
against: the original rent of Rs.:15 per 
mensem, ! The period af twenty-one years 
not having expired, the ‘first respondent 
challenged the suit as premature, S:condly, 
it was contended.. that the lease would 
be governed by the Gity Tenants’ Protec- 
tion Act and therefore, the first respondent 
was entitled to rights and benefits’ con- 
ferred ‘on her as a tenant by the said Act. 
The secorid respondent sailed with the 
first respondent and, contended that he was 
a sub-lessee to the knowledge of the appel- 
lant and the suit for ejectment was not 
maintainable. 


3- The ‘first respondent followed her 
written statement with an ‘application 
under section g of the Tamil'Nadu Gity 
Tenants’ Protection Act for the relief’ of 
having the suit site valued and sold to her 
at the rate fixed by the Gout.’ `‘ 


4. The'trial Court rejected the claiin of 
the first respondent that she was entitled, 
under the City Tenants’ Protection Act, 
to have the suit site sold to her on the 
ground that the ‘site formed an integral 
part of the Church and was; ‘therefore, 
res extra commercium. It, however, sustain- 
ed the first ground of defence, viz., that 
in view of the compromise decree passed 
in C.0.0.A. No, 32 of 1951, the first 
respondent was entitled to be in posses- 
sion of the sité for a period of twenty-one 
years from the date of the decree and 
consequently,- the suit was premature. 
In that view of the matter, it dismissed 
the appellant’s suit. The appeal to.the 
Second; Additional City- Civil. Judge, 
Madras, ‘by the appellant also ended in 
failure since the lower. appellate Court 
cencurred with the view of the trial Court 
that the suit was premature.. It is in 
these circumstences, the appellant has 
come forward with this second appeal. 


5. Mr.:Abdul Hadi, learned counsel for 
the appellant, would urge that the Courts 
below have committed an ervor of law in 
admitting in evidence Exhibit B-5 which 
isa certified copy of the decree in C.C.C.A 
No. 32 of 1951, and holding, on the terms 
contained in Exhibit B-5, that the suit 
was premature. Thé contention of ‘the 
learned counsel was that the compromise 
decree created leasehold rights'in favour 


439 en 


of. the first respondent and. therefore 
required registration before it could: be: 
admitted in evidence. ..To appreciate 
the point-urged by the learned counsel, 
it is necessary to extract the terms found 
in the compromise decree :: 


_ “ (1) That the appellant herein (plain 
tiff) shall grant a registered lease in 
_ favour of the 1st respondent herein (1st 
defendant) at the cost of the 1st respon- 
dent herein (1st defendant) for a period 
of 21 years in respéct of the suit land 
described in the schedule to the plaint, 


(2) That the ist’ respondent hereix 
(ist defendant) shall pay te the appel- 
Jant herein (plaintiff) a sum of Rs. 30 
(Rupees thirty only) pez mensem by: 
way of 1ẹnt for the suit land as. from 
‘the date of this decree and that the 
same. shall be payable regularly on or 
before the 5th of each month. 


(3) That the 1st respondent herein 
(1st défendant) shall pay to the appel- 
© lant herein (plaintiff) the arrears of 
rent due at the old rate of Rs. 15 
(Rupees fifteen only) per, mensem upto 
this date. «see ‘ 
(4) That: the: 1st respondent herein 
(1st defendant) shall-vacate and: deliver 
' possession of the suit land- to the appel- 
Jant herein: (plaintiff) ‘on the expiry of 
- the said périod of twenty-one years and 
‘that the 1st respondent herein (1st 
defendant)-shall be entitled -to’ remove 
his superstructure or, by mutual cou- 
sent, the’ superstructure may be valued 
and ‘that.if the ist respondent (ist 
- defendant) be willing to‘sell the same 
the appellant herein (plaintiff) shall 
be at liberty to purchase the same for a 
„reasonable price, agreed-to between the 
parties.  - pee a? 
(5) That the appellant herein (plain- 
tiff)'shall not be entitled to increase the 
rent during, the subsistence of the lease ; 
(6) That the tst respondent herein 
(1st defendant) shall not be’ entitled to 
any benefits of the-Madras-City Tenants 
Protection Act.” _ Boe i 
From the extract. given above, it may be 


seen that an agreement was entered into 
between the: appellant on the one hand 
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and the-tst respondent’s father Varada- 
rajulu Naidu, who-was the first defendant 
in the. earlier suit, on the other, whereby 
the appellant inter alia agreed to Varada- 
rajulu- Naidu: being the lessee of the suit 
site fora period of twenty-one years and, 
in tum ,Varadarajulu agreed to pay 
enhanced rent at the rate of Rs. 30 per 
mensem: fromthe date of ‘the decree. 
Undoubtedly, the compromise ‘deeree 
has all the trappings ofa demise . in- presenti 
to wit, a lease. Mr. T. S. Subramaniam, 
learned counsel for the respondents, 
strenuously contended that Exhibit B-5 
ought not to be’ construed as an.instru- 
ment purporting or operating. to create 
any fresh right in favour of Varadarajulu 
Naidu. The plea of Mr. Subramaniam 
was that, since Varadarajulu Naidu was 
already in possession of the site as a lessee 
Exhibit B-5 did nothing more than recog- 
nise ‘his rights to be in. possession: thereof 
for -aœ further period of twenty-one years 
and only minor variations were made in 
the terms.of the pre-existing lease such an 
enhancement of rent from Rs. 15 to Rs. 30 
per menser and the.mode of discharge 
of the arrears of ent... This contention is 
Clearly devoid of substance and the gloss 
sought to be put-on the recitals contained: 
in: the compromise decree: will be domg 
violation to ‘the letter' and spirit of the 
document. , Asalready stated, the com- 
promise. deciee contains within itself all 
the terms and conditions of a lease deed, 
it is a‘document entered into between the 
lessor and the’ lessee, ‘the period of the 
lease is mentioned, the rate of rent has 
been fixed and there is also reference to 
the liability of the lessee to deliver posses- 
sion of the leased site at the end of the 
stipulated period: of twenty-one- years. 
Even with regard to the superstructure 
put up by the lessee; there is provision in 
the compromise decree as to what was to 
happen to-it at the end of the lease period. 
Lastly, whatever may be the operative 
force of the clause, there is also a stipula- 
tion in the compromise: decree that che 
lessee will not be entitled to any benefit 
under the City Tenants Protection’ Act. 
These features unmistakably go to esta- 
blish that Exhibit B-5 was intended to 
create a lease of the suit site for a period of 
twenty-one years from the date of the 
agreement, and can never be construed 
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as a document bereft of the characteristics 
of a lease deed.: -> Pies 


©. Before proceeding to consider the 
argument of the appellant’s counsel that 
since the compromise decree, was in the 
jnatute of a lease deed it required registra- 
tion, it must be remembered that a com- 
promise decree is, in reality, nothing 
more than a contract of parties with the 
command ofa Judge superimposed on it, 
Vide : Habib Main v. M. Ahmad! and 
| Venkata Subba Rao v. Jagannadha Rap? 
Once this is realised, it necessarily follows 
{that a compromise decree must also satisfy 
jthe requirements of law relating to con- 
tracts if the: compromise is sought to be 
enforced or is offered in defence. 





7. Turning, new, to the contention of 
Mr. Abdul Hadi that in’ the absence of 
registration Exhibit B-5 is notadmissible 
in evidence, it must be noted that séction 
17 (2) (oi) of the Indian Registration 
Act which exempts any decree or order 
of Gourt (except a decree or order ex- 
pressed to be made on a comprcmise and 
comprising immoveable property other 
than that which is the subject-matter of 
the proceeding) from registration will 
have application. only tc documents of 
demise specified and. enumerated in 
clauses (a) and (b) of section 17 (1) of the 
Registration Act.: The exemption’ would 
jnot extend: to leases of immoveable pro- 
perty from year to year or for any term 
jexceeding one year or reserving an yearly 
rent, referred to in section 17° (1) (d). 
This position of law is well-settled-and I 
need make reference only to.a few deci- 
sions on this,aspect. A Full Bench of this 
Court in Kasim Marakkayar v. Muhammad 
Abdul*, decided that though a lease “is, 
no doubt,.a non-testamentary instrument 
which’ operates to create a right in im- 
moveable property, a compromise which 
‘operates as a lease is not exempt from 
registration under sub-section (2) (ot) of 
section’ 17, as that sub-section only ex- 
-empts decrees, and orders which falt within 
clauses (b) and (c) of sub-section (7) and 
has ho application to leases which fall 
TT a a 
1. ` A.R. 1969 All. 296. C 
2. (1964) 2 M.L.J. (S.C.) 112. 
3. LLR. (1944) Mad. 543 z (1944) 1 M.L..J 
EB) 57 L.W. 165 (2): A.LR. 1944 Mad. 273 
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under clause (d).  Jagdish.Ghandra Deo v- 


-Biseswar Lal}, also. laid down that if a 
compromise decree amounts.to a present 
demise of-property, the document is m- 


-admissible .without registration. . This 


ratio was affirmed by the Supreme Court 
in Mengan Lal.v. Md. Moinul Huque?, 
though the Court held, with reference to 
the facts of that case, that since the con- 
templated under lease therein was to 
take effect only. on a contingent event, 
the compromise decree. projected for 
consideration did not fall within section 
17 (1) (d). Mr. T.S. Subramaniam relied 


‘on Daulat Ram v. Haveli Shah?, Md. Mohi- 


deen: Ambalam v. Rajah of Ramnad* and 
Nanda Rani v. Apcar Gollieries Limited’ to 
contend that when a decree embodging 
the terms of a contract did-not create or 
declare a. fresh lease, it would not fall 
within section 17 (1) (d) of the Registra- 
tion Act and therefore, it would not re- 
quire registration. The stand of the 
learned counsel for the respondents cannot 
be countenanced, for, the argument pro- 
ceeds on the erroneous basis that Exhibit 
B-5 did not, in terms, create a fresh lease 
and was only intended to secure continua- 


tion of an already existing lease. The 


enhancement of rent from the date of the 
decree as well as the undertaking by the 
lessee that he would not claim benefit 
under the City Tenants Protection Act 
are ‘tell-tale features and go to show that, 
whatever rights and relationship the 
parties had with one another prior to 
that date, those rights were put an end 


-to and fresh rights and obligations were 


created as and from the date of the com- 
promise decree.. 


8. In his bid to establish that Exhibit 
-B-5 did not, by itself, create leasehold 


rights in favour of Varadarajulu Naidu, 
Mr. Subiamaniam contended tnat clause 
(1) of Exhibit B-5 provided that the 
appellant had to grant a registered lease 
deed and, as Jong as that had not .been 


complied with; Exhibit B-5 must ‘be 


deemed to be an inchoate instrument ‘of 
lease: In this context, it must be stated _ 

1. ALR. 1942 Pat. 323, : 

2. 1951 S.C.J. 9 : 1950 S.C.R, 833 : 64 
L.W. 550 : A.I.R. 1951 S.C. 11. 

3. LR. 1939 Lah. 49, 

4. (1958) 71 L.W. 44. 

5. ALR. 1963 Cal. 636. 
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that though, Exhibit B-5 provided for a 
registered lease deed being executed by 
the appellant, such a deed was not exe- 
cuted, and much less registered. On that 
score, however, the respondents cannot 
be heard to say that Exhibit B-5 was an 
inchoate instrument and did not create a 
Jease in praesenti from the date of the 
decree. The execution of a registered 
lease deed was a mere formality and did 
not, in any way, retard or postpone the 
lease envisaged under Exhibit B-5 coming 
jnto operation. It is common ground 
that Varadarajulu Naidu, the lessee under 
Exhibit B-5, admitted liability and started 
paying rent at the rate of Rs. 30 per 
mensem from the date of the compromise. 
Possession of the leased site was admittedly 
with him and therefore, the clause relating 
to the execution of a registered lease deed 
was only an innocuous provision. A Full 
Bench of this Court considered in 
Mopurappa v. Ramaswami1, whether au 
understanding between parties that a 
formal lease deed was to be executed 
latex had the effect of taking an oral 
agreement for lease. outside the scope of 
section 107 of the ‘Transfer of Property 
Act. The Full Bench held that the oral 
agreement, notwithstanding the under- 
standing to have a formal decd executed 
lajer, amounted to a lease. The ratio in 
this case was followed in Manjit Singh v. 
J. P. Farrawala*, and it was held that a 
document, whereunder all the terms relat- 
ing to lease had been settled, created z 
demise in praesenti notwithstanding that a 
_ formal lease was to be executed later on. 
In such circumstances, the respondents 
cannot be heard to say that the lease 
contemplated under Exhibit B-5 did not 
come into force as a formal lease deed had 
not been executed in terms of the compro- 
mise. 


g. Digressing for a moment, even if 
Exhibit B-5 were to be ccnstrued as an 
agreement to lease, and not a lease deed 
by itself, it must, nevertheless, suffer the 
incidents of stamp-duty and registration. 
An agreement to lease is also included in 
the word ‘lease’? under the Indian 
Stamp Act. But, in order to make such 
a document chargeable with stamp-duty 





1. ALR. 1934 Mad. 418. 
2, ALR. 1971 J. & K. 86. 
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as an agreement to lease or lease deed, 
the document must show the creation of 
an actualand present demise which should 
not be contingent on the happening of a 
certain event or the doing of acertain fu- 
ture act. Judged by these standards, there 
can beno difficulty in holding that Exhibits 
B-5, even. if it were to be construed as an 
agreement to lease, did create a present 
and actual demise. In similar circum- 
stances, Courts have he!d that an agree- 
ment to lease did attract the provisions 
of the Stamp Act, even though it contain- 
ed a stipulation that a formal lease deed, 
was to follow. Ona Reference under the 
Indian Stamp Act, 1879, section 461, a 
Full Bench of this Court held thar an 
agreement for lease must be stamped as 
such notwithstanding that another mstru~ 
ment was intended to be executed. To 
the same effect is the decision in Manjit 
Singh v. F. P. Farrawaja*. l 


xo. The Courts below have unfortu- 
nately held that the compromise decree 
did not confer a leasehold right on 
Varadarajulu Naidu as the decree provid- 
ed for the execution of a formal lease 
deed in terms of the decree. The execu-| 
tion of the lease deed was not a contin- 
gency which postponed the ‘coming into} 
operation of the lease agreement between, 
the parties of the lease taking effect. 
Only if the lease taking effect was beyond 
the contingent event can it be said that) 
the agreement was inchoate and it did} 
not create a current lease in favour of thel; 
lessee. The view taken by the Courts} 
below is not in accordance with law and 
therefore, the dismissal of the suit as pre-| 
mature cannot be sustained. ji 


xr. On behalf of the respondents, a 
proposition, was advanced that, in any 
event, the respondents are entitled to be 
in possession of the leased site for the sti~ 
pulated period in accordance with the 
doctrine of part performance. Accord- 
ing to the respondents, even if the compro- 
mise decree required registration and 
was, therefore, not admissible in evidence, 
the non-registration of the decree could 
not affect their right to be in possession of 
the site for a period of twenty-one years 

1. (1894) I.L.R. 17 Mad. 280 : 4 M.L.J. 104. 
(F. B.). 

2. ALR. 1971 J. & K. 86. 
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as théy had been inducted into possession 
of the site in part performance of the agree- 
ment and they were therefore entitled to 
resist the appellant’s suit as a premature 
action. In support ‘of this contention, 
reliance was placed on Muralidhar v. 
Mi. Tara Dye and Hadu Maharana v. 
Ramdulal?. In botn these cases it has 
been held that even in cases where a 
lease deed is inadmissible in evidence on 
account of its non-registration or some 
such defect, the tenant would, neverthe- 
less; be entitled to have the deed admitted 
in evidence to prove the nature and cha- 
racter of his possession if he had been 
put in possession of the leased property 
in part performance of the agreement 
of lease, Whatever may be the merit of 
this contention, the respondents cannot 
be allowed to raise this plea because they 
have not laid the foundation for it in the 
pleadings or in the evidence. It is need- 
less to say`that a defence under section 
53-A of the Transfer of Property Act 
involves questions of fact and conse- 
quently, the party wishing to set up such 
a defence ought to lay the requisite foun- 
dation for it in his pleadings as well as in 
his evidence. As has been pointed out in 
Serajul Hagie v. Dwzyendra Mokar? and 
Smlajananda Pandey v. Lakkichand Saot, a 
defence under section 53-A of the Transfer 
of Property Act cannot be allowed to be 
raised for the first time in second appeal 
because it raises questions of fact which 
should have been put in issue at the trial. 


a2.- Yet another ground on which Mr. 
Subramaniam attempted to sustain the 
judgment of the Courts below was that 
the first respondent was entitled to bené- 
fits conferred. on tenants under the City 
Tenants Protection Act and therefore, 
the appellant was not entitled to recover 
possession of the site. This contention 
is clearly untenable for more than one 
reason. Firstly, the contention proceeds 
on the basis that the provisions of the City 
Tenants Protection Act would apply to 
the facts of the case. As has already been 
stated, the trial Court rejected the case 
of the first respondent in this behalf on 





A.LR. 1953 Ca]. 349. 
A.LR. 1944 Pat. 35. 
A.LR. 1941 Ca]. 33. 
A.LR. 1951 Pat. 502. 
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the ground that the leased site formed 
part of the Church and was, therefore, 
res extra commercium. It must be remember- 
ed that-it is not every lease of a vacant 
Site that would entitle a tenant to ask for 
a sale of the site whereon he had put upa 
superstructure, ‘under the provisions of 
the City Tenants Protection Act: Leases 
of certain clases of site, as pointed out by 
a Bench of -this Court in Sundareswarar 
Devasthanam v. Marimutha1, will fall out- 
side the scope of the City ‘Tenants Pro- 
tection Act. To that class belongs the site 
of a temple or church or mosque, its 
building and appurtenances as they 
would be res extra commercium. In an 
attempt to get over the situation Mr, 
Subramaniam placed reliance on M. H. K. 
Ashurkhana v. Maniyanna Naicker®, wherein 
V. Ramaswami, J. has held that tenancies 
of. lands owned by wakfs or trusts or 
endowments are not excluded from the 
operation of the Tamil Nadu City Ten- 
ants Protection Act. This contention 
overlooks the fact that the 1st respondent’s 
claim for protection under the Act has 
not been negatived on the general ground 
that the site belonged to a church, but 
only on the specific ground that the site 
formed part of the appellant Church itself. 
This finding is one of fact and it cannot 


_now be disturbed in the second appeal. 


It is, no doubt, true that the lower appel- 
late Court has not given its pronounce- 
ment as to whether it concurred with the 
finding of the trial Court in this behalf. 
But, it is clear from the judgment that the 
respondents themselves did not canvass 
the correctness of this finding before the 
lower appellate Court. In such circum- 
stances, it must be held that the finding 
has become conclusive and cannot be 
re-agitated in second appeal. l 


13. The second fallacy. committed by 
the respondents in invoking the provisions 
of the City Tenants Protection Act to 
their aid is that they have not kept open 
their claim, but, on the other hand, have 
allowed it to.abate. Mr. Subramaniam, 
however, contended that under Order 
41, rule 22 of the Code of Civil Proce- 





1. LL.B. (1963) Mad. 1054: 76 L.W. 381 : 
A.LR. 1963 Mad. 369. 

2. (1973)1M.L.J.74: 86 L.W. 549 :A.LR. 
1974 Mad, 145. 
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dure, a respondent in an appeal is 
entitled to support the judgment of the 
Courts below on all. grounds including 
those that were not approved. by the 
trial Gourt or the lower appellate Court. 
In support of this contention, reliance 
was placed on Baluswami Ayar vV. 
Lakshmana <Aipar}, Venkata Rao v. 
Satyanarayanamuthy?, Siva Pershad Moria v. 
Swarajyalakskmi®, Ashabkai Patel v. Dabhi 
Fulsinjt and Virdhachalam Pillai v. 
Chaldean Bank®, These authorities can 
have no application to the facts of the 
case. It must be remembered that a 
tenant wishing to exercise aud enforce 
his rights uader the City Tenants Pro- 
tection Act has to file an application 
under section 9 of the Act to have the 
site, whereon he had put up a super- 
structwe, valued by the Court and made 
available to him for purchase. Such 
an application was made by the first 
respondent before the trial Court and 
when that application was dismissed 
on account of the Court holding that 
the leased site formed part of the Church 
and was therefore not alienable, the 
first respondent did not challenge the 
correctness of the finding and prefer 
a civil miscellaneous appeal to the lower 
appellate Court. Having failed to do 
so, the first respondent cannot be heard 
to contend that she is still extitled to 
invoke the provisims of the City Tenants 
Protection Act to her aid in defending 
the suit for ejectment. This is not a 
case where the defence projected by the 
respondents was of a genera] nature, but 
it was of a special nature and for which 
a specific procedure had been laid down 
under the Act. Having failed’ to keep 
alive the collateial proceedings, the 
fist respondent cannot be head to say 
that she can rely upon the provisions 
under Order ‘41, rule 22 of the Code of 
Civil Procedure and attempz tc sub- 
stantiate the judgment of the Courts 
below on the disallowed ground. as well. 
egies ee 


1. LLR. 44 Mad. 605: 41 MLJ. 129: 
A.LR. 1921 Mad. 172. oe 

2. (1943) 2 M.L.J.336 : LL.R. (1944) Mad. 
147: A.LR. 1943 Mad. 698 (F.B.). 

3. (1959) 2 An.W.R. 452 : (1960) An.L.T. 96. 

4. (1965) 1 S.GR.712: ALR. 1965 S.C. 
669. 

5. ‘(1964) 5 S.A.R. 647: ALR. 1964 S.C. 
1425 at 1438. - 
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In any event, even if the respondents 
are entitled to challenge, in this appeal, 
the correctness of the finding of the 
trial Court that the leased site was 
res extra commercium, it must still be held, 
as pointed out in WNatesa Mudaliar v. 
Bavanarayanaswami Koil!, that the find- 
ing on this aspect was a question of fact 
and cannot, therefore, be traversed in 
second appeal. 


14. In the result, it is.seen that the 
judgments of the Courts below cannot 
be sustained and the appellant-plaintiff 
is entitled to succeed in his suit for eject- 
ment. The second appeal will, there- 
fore, stand allowed and the appellant’s 
suit for recovery of vacant possession of 
the plaint schedule Jand will stand 
decreed. Both parties will bear their 
respective costs throughout. No leave. 
The respondents are given three months’ 
time to vacate the suit site. 
S.J. Appeal 
allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 


(Special Original Jurisdiction) , 
Present:—V. Ramuswami, F. 


The Chairman, Bank of Madura 
Ltd., 33, North Chitrai Street, 
Madarai-1 . Petitioner® 
‘De. 

-The Presiding Officer, Industrial 
Tribunal, Madras, having his affice 
at the New City Civil Court Buildings 
High Court Compound, Madras-x 
‘(Constituted by the Central Govern- 


ment) and others 
Respondents, 


Industrial Dispute-—~Bank—Appointment of 
apprentice-clerks—Apprentice-clerks doing 
normal work—sStipend much less than regular 
pay—Work done similar to permanent staff— 
Recruitment, if amounts to ‘unfair labour 
practice. 


The Bank of Madura appointed a large 
number of apprentice-clerks to meet 





1. (1966) 79 L.W. 133. 
* W.P. No. 1767 of 1974. i 
7 26th September, 1975- 


I) BANK OF MADURA LTD. 2. INDUSTRIAL TRIBUNAL, MADRAS (Ramaswamt, J.) 


the need of additional work due to growth 
in work. The apprentices were on 
probation for a period. of one year. A 
graduate apprentice was paid a stipend 
of Rs. 150 a month and a non-graduate 
was paid Rs. .100 a month. But the 
work carried out by them was equal to 
that of permanent clerks. The emplo- 
yees’ union contended that the manage- 
ment was indulging in unfair labour 
practice by recruiting employees on 
one-third of the starting salary payable to 
an employee of the Bank and that this 
was in. violation of the various. Bank 
Awards:and Settlements in the Banking 
Industry. On a dispute réferred to 
the Labour.. Gourt it.was held that the 
Bank’s action amounted to unfair labour 
practice. ‘To- quash this award, the 
Bank filed. this petition. 


Held. When a neéd arises for appoint- 
ment of more staff. to meet the increased 
volume of work, that could only be 
treated as permanent vacancies. If. in 
temporary situations additional staff are 
employed they may be treated as tempo- 
rary staff.. But if the increase of -work 
is fairly permanent, in that it is expected 
to continue for quite a long time the need 
for appointment could be considered 
only ona permanent basis and no 
apprentices could be appointed for such 
vacancies. a o [Para 8.] 


Held on facts, that the Bank “resorted - 
to the method of appointing apprentices ` 


in the instant case with a view to get 


cheap labour, amounting to unfair labour 


practice. There could be no doubt that 
if an employer, with the object of depriv- 
ving an employee of his legitimate dues, 
appointed a person in a permanent post 
as an apprentice and paid him less, it 
would amount to unfair labour practice, 

[Para. 8.] 


Case referred to: 


Eveready Flask Company v. Labour Gourt, 
Bareilly and others, (1961) 2 L.L .J. 204. 


Petitions under Article 226 of the Consti- 
tution of India, praying that in’ the 
circumstances stated therein, and in 
the affidavit filed therewith the High 
Court will be pleased to issue. a writ 
of certiorari calling for the records in 
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I.D. No. 1 of 1973 on the file, of the 
Industrial - Tribunal, Madras (Consti- 
tuted as Tribunal by the Central Govern- 
ment) and quash the Award passed there- 
in and dated 26th April, 1974. 


M. R. Narayanaswami and S. Jayaraman, 
for Petitioner. te j 


A. L. Somayaji, for Respondent No.. 2. 
The’ Court made the following ' 


OrvER.—This is a petition for. the issue 
ofa writ of certiorari, to quash the award 
of the. Industria] Tribunal, Madras in I.D. 
No. 1 of 1973. The dispute was between 
the employers of the Bank of Madura 
and ‘their workmen and the dispute was 
referred by the Government of India in 
their order No. L. 12011/19-72-LR-ILI 
dated 20th December, 1972. The peti- 
tioner Bank is one of the B-Class banks 
within the meaning of the Bank Awards. 
Some time in the beginning of .1972, 
the petitioner Bank held an examination 
for recruitment of about 400 apprentices. 
After the written examination, there was 
an oral examination conducted by three 
selection. committees, each committee 
consisting of a member: of the: Board 
of Directcrs and two Officers of the 
Bank. - Out of the 406 people called 
for: interview, 385 candidates were 
selected, and crders of appointment 
were issued to them appointing them as 
apprentice-clerks in‘the Bank. Thirty- 
nine did‘ not report and the rest of them 
reported for.duty during the period. from 
July, 1972 to’ December, 1972. Eight 
résignied some time later and the services 
of nine others were ‘terminated. Thus, 
the total number of people employed as 
apprentice’ clerks. amounted 329. Of 
these, some were -graduates and the 


others had only passed the S.S.L.C. 
examination. In respect of these gradu- 
ates—apprentice-clerks, the petitioner 


paid what`is called a stipend of Rs. 150 
per ‘month and for the non-graduates— 
clerks a stipend of Rs. 100 was paid. 
The: terms and conditions of appciut- 
ment’ in respect of both these categories 
were the same except regarding the 
emoluments. It was‘stated in the order 
that the period of apprenticeship would 


- be one year and that at’ the‘end of the 


apprenticeship period, if they were 
found suitable, they woulc be confirmed 
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and absorbed in. the Bank’s services, and 
that the decision of the Bank is this re gard 
Shall be’ final.: It is' stated that the 
‘suitability: for ‘confirmation and abscrp- 
tion would .be based on ‘conduct and 
manners, ‘punctual attendance,- regular 
attendance,’ co-operation with the other 
members of the staff, obedience to the 
orders of superiors, courteous service- to 
the customers and the public, inclina- 
tion, keenness and aptitude for banking 


service and learn bank work, and general. 


enthusiasm and similar factors. How 
their work would’ be assessed is also men- 
tioned in the order of appointment. 
The Bank of Madura Employee’s Union, 
by their letter dated 21st June, 1972, 
addressed to the Regional Labour Com- 
missioner (Central), Madras, protested 
against this appointment of apprentice- 
clerks and contended that the Manage- 
ment was indulging in unfair labour 
practice by recruiting employees on 
contract basis on a salary which is almost 
one-third of the.starting salary payable 
to an employee of the Bank under the 
agreement signed by them and the 
Bank. They also contended that the 
action of the Bank was in violation of 
the Industrial Disputes Act and the 
various Bank Awards and Settlements in 
the Bank Industry: They pointed out 
that the starting pay ofa clerk in a bank 
was to be Rs. 267 as against a sum of 
Rs. 100 proposed to be paid by the 
Management. They specifically charged 
that the’ Management’s action was a 
naked attempt to exploit the un- 
employment situation in our. country to 
recruit the ur-empleyed educated youth 
on meagre wages and utilise them to 
defeat the bargaining power of their 
union. . It is not necessary to refer to 
the other allegations in this petition as 
the learned counsel for the respondents 
did not rely cn them. They further 
stated that since’ the Management was 
not willing for an amicable settlement 
the General Body of the Union passed a 
resolution on 4th June, 1972 and a copy 
of this’ resolution was also enclosed. 
The Assistant Labour Commissioner 
forwarded this letter and the resolution 
to the Chairman of the Bank of Madura, 
proposing to hold a joint discussion to 
bring about an amciable settlement of 
the disputes... In this-letter, the Labour 
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Commissioner also requested the Bank 
to keep the proposed recruitment in 
abeyance till the disposal of the dispute. 
But, as already stated, the Bank issued 
the orders of appointment and the 
apprentices joined their duty from July 
onwards up till December, 1972. The 
Union filed another petition dated zoth 
June, 1972 before the Labour Commis- 
sioner, in which they stated that in the 
case of recruitment of apprentices, the 
Bank was attempting to recruit persons 
to discharge the regular duties of clerks 
and officers and to attend to the day-to- 
day work on nominal wages, in contra- 
vention of the subsisting settlements 
binding on the bank, in relation to wages, 


allowances, leave privileges, provident’ 


fund etc., and that the manner of recruit- 
ment and the determination of the amount 
payable to the apprentices lacked bona- 
fides. They also pointed out that the 
apprentices-clerks now recruited were 
almost equal to the existing permanent 
staff and that in many banks there were 
no permanent clerks and they were 
manned only by apprentice clerks.. On 
the other hand, the petitioner Bank in 
their letter dated 11th July, 1972, denied 
that the recruitment of apprentice clerks 
in ary way contravened the settlement 
entered into petween the petitioner and 
the Union. They also contended that 
there was no provision against their 
recruiting persons at the first instance as 
apprentices for a stipulated period on a 
monthly stipend and absorbing them on 
regular basis thereafter. They specifi- 
cally denied that there was any sub- 
stance in the criticism that in the guise 
of appointing apprentices, the Bank 
was extracting regular work from them. 
On the conciliation failure report sub- 
mitted by the Labour Commissioner and 
at the request of the Union, the Govern- 
ment of India, in their reference afore- 
mentioned, referred the following ques- 
tion for adjudication: ~ 


“Whether the Management of the 
Bank of Madura was justified in 
- appointing about 400 apprentice clerks 
Curing the year 1972 on a scale other 
than the awarded scale of pay and 
whether such apprentice-clerks were 
engaged for doing the normal clerical 
duties in the Bank? If they -were 
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- engaged for the said duties, to what 
relief, if any, are the said workmen 
entitled P” 


2. Before the Tribunal, the Union filed 
.a claim statement, in which they con- 
tended that’ the deposits. of the Bank 
rose from Rs. 9.73 crores to Rs. 20.73 
crores during the period from August, 
1971 to December, 1972, indicating 
a growth of 119 per cent and that in 
view of the increase in the volume ‘of 
business; the Bank required the services 
of clerks on a permanent basis. But, 
with a view to avoid the obligatien 
imposed and the monetary commitments 
under the bipartite settlement, the peti- 
tioner herein resorted to the device of 
recruiting apprentice clerks on nominal 
meagre pay. Even though the nomen- 
clature assigned to the newly recruited 
staff was ‘apprentice clerks’, in eflect 
they have been called upon to shoulder 
and discharge the routine normal duties 
and responsibilities of. permanent clerks. 
Thus, in the guise of recruiting appren- 
tices, the Management of- the Bank was 
recruiting persons to discharge the day- 
to-day functions and duties of clerks on 
nominal pay in contravention of” the 
; Awards and: Agreements. In _ another 
part of the statement, it was claimed that 
the increase in the volume of business 
necessitated the recruitment of clerks 
on, permanent basis, but the Management 
resorted ‘to unfair labour practice by 
employing . persons as apprentices on 
nominal meagre pay., Another allega- 
tion in this petition was that 75 persons 
who were employed in’ the subordinate 
services, would have been entitled to be 
promoted as clerks but for the appeimt- 
ment of these apprentice clerks, thereby 
denying them ‘the right for promotion 
by the device adopted by the Manage- 
ment of recruiting apprentices. “This 
was also charaétérised as an unfair 
labour practice adopted by the Bank to 
flout the obligations under the settle- 
ment in regard to the terms. 


3. The Bank of Madura Staff Unions 
which is another union, also filed a claim 
statement, in which they contended that 
the period of twelve months provided 
in the orders was too long a period, 
considering the actual-clerical work to 
be learnt by them, + 
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4. The petitioner bank filed.a counter 
statement denying the allegation. of 
unfair labour practice and contending 
that their action in appointing appren- 
tice clerks did not in any way violate 
any of the agreements or awards. 


5. On behalf of the Union, three witnes- 
ses- were examined, who spoke to the 
fact that these persons recruited as 
apprentice clerks were performing exactly 
the same duties as’ any other permanent 
clerk and that only in order to deprive 
the employees of the dearness allowance, 
house rent allowance, city compensatory 
allowance and other allowances payable 
to them under the Bank Award and other 
agreements, the petitioner had adopted 
this method .of recruiting apprentice- 
clerks. They also further stated that 
the training period was too long and that 
it was.enough if training was given for 
21 days. One witness, of course, said 
that a period of one month would - 

enough and the’ -third witness ‘said, 
fifteen days. The Union also filed a nume- 
ber of" documents which -are marked 
as Exhibits W-1 to W-q1. On behalf of 
the Management, the Agent of the 
Bank ‘of Madura at the Royapettah 
Branch was examined and he’ spoke 
to the factum of holding written and oral 
examinations for selection of apprentice- 
clerks and their payment as per their 
orders of appointment. The Manage- 
ment’ also filed certain documents. On 
a consideration of the oral and docu- 
mentary evidence, the Industrial Tribu- 
nal, in its award-dated 26th ‘April, 1974, 
held that the Bank recruited these 
apprentices Clerks with a view to get 
cheap labour, amounting to unfair labour 
practice, that the apprentice-clerks were 
doing normal clerical duties, that a 
period of 21. days would be enough. for 
training and that these apprentice clerks, 
who were confirmed, would be entitled 
to the pay of permanent clerks for the 
period beyond 21 working cays. from 
commencement of their service in the 
Bank. It is to quash this award, the 
present writ petition has been filed by 
the Management. ; es 


6. It was’ contended by the learned 
counsel for ‘the petitioner’ that’ both 
the Sastry’s Award and the’ Desai’s 
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Award contemplated and considered it 
as legal to appoint apprentice-clerks on 
such terms and conditions as the Bank 
may choose and that the petitioner in 
no way bad contravened any of the 
terms of the bi-partite settlement or the 
Bank Awards. According to the learned 
counsel, the petitioner had an extensive 
expansion programme of opening nume- 
rous branches and exterding its activities 
and in order to meet the future demands, 
they selected candidates with a view to 
train them and absorb them at the 
proper time and in such circumstances 
it could not be characterised as any 
unfair labour practice. He also charged 
that the dispute referred to the Tribunal 
was vague and did not call for a finding 
on the question as to whether there was 
any unfair ‘labour practice in this 
case. : 


i 


J. Before I go into the question of unfair 
labour practice, it is necessary to uader- 
stand, what exactly was the question that 
was referred to the Tribunal. The ques- 
tion that was referred has already been set 
out in the earlier part of this order and 
it is net necessary to repeat the same 
here. There can be no doubt tha: the 
question’as framed is a little ambiguous, 
and calls for a probing into the actual 
dispute in order to find out what exactly 
was feferred to the Tribunal. It is 
well-settled that when a dispute arises as 
to the exact scope of the question referred, 
it is open te the Tribunal as alsa this 
Court to look into the claim petitions 
and the statemenis filed before the 
Tribunal in order to understand what was 
the exact dispute that was sought to be 
referred. I am in entire agreement with 
the counsel for the respondents thet the 
dispute between the parties was as to 
whether the method adopted by the 
Bank was an unfair labour practice in 
that when an increase in the volume of 
work demanded recruitment of persons 
on permanent basis, they resorted to 
engaging apprentices on meagre salary. 
Learned counsel for the respondents 
further submitted that their was a ques- 
tion of subordinate officers losing their 
chance of promoticn. That was also 
raised by the Union in their claim state- 
ments. But, I am unable to agree that 
this later dispute could have formed 
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the reference to the Tribunal as there was 
no evidence or claim by these 75 persons, 
who are supposed to have lost‘ their 
chances of promotion, agitating their 
right either by themselves or through 
their union. That was never in the 
field of disputes, so as‘t. warrant any 
reference tc the Tribunal. Therefore, 
the only dispute that could have been 
referred was as to whether there was 
any unfair labour practice in the matter 
of appointment cf these apprentices, on 
the facts and circumstances of this case, 
on wages other than those fixed or awar- 
ded under the various Bank Awards. 
The Tripunal understood ‘the reference 
only as meaning: “whether it amounted 
to unfair labour practice in emplcying 
apprentice-clerks on a scale other than 
those awarded under the various Bank 
Awards”. In my opinion, the Tribunal 
was right in its view cn the scope of the 
reference. ` 


8. In the first Bank Award given by 
Sri Sri S.’ Panchapagesa Sastry, in 
dealing with the demands of workmen 
that apprentices should be paid ata 
rate vot lower than the ordinary clerk, 
the right of the Management in regard. 
to the appointment of apprentices was 
dealt with in paragraph 497, which reads. 
as follows:. , 


“The workmen in their written state- 
ments want the Tribunal to direct that 
the apprentices should be paid at the 
rate not lower then the ordinary 
clerk. However, cur attention ‘has 
been drawn to the fact that some of 
these apprentices work in banks so 
as to qualify themselves to appear for 
the examinations of the Institute of 
Bankers. On behalf of the banks it 
_was urged that the banks shovld be 
allowed free scope to engage appren- 
tices as part-time or full time, and to 
pay them either nothing or less than 
what an ordinary clerk should get,. 
and that the apprenticeship period 
may go up to two years. According 
_ to them the apprentices come to learn 
and not to do work in the full-sense, 
and unlike the firms of accountants, 
banks do not chatge any premium 
fcr training, them. We do not feel 
_ justified in compelling the banks to 
pay emoulments to such apprentices 
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The matter must be left to their discre- 
„tion. Only there should be no discri- 
mination. But we direct that tke 
period of apprenticeship except in 
the case of those who work in banks 
so as to qualify themselves for the 
examination of the Institutes of Bankers 
should not exceed twelve months. ” 


Before the second Tribunal of Sri Justice 
Kantilal T. Desai also, it was contended 
on behalf of the workmen that the discre- 
tion left to the Bank under paragraph 
497 of the Sastry Award was grossly 
abused by “the bank, that the banks 
appoint unpaid apprentices against 
permanent vacancies and further that 
from paid apprentices banks take normal 
work and utilise their services indefinitely 
against permanent vacencies, without: 
paying the wages of full-fledged clerks, 
and that too for an indefinite period 
and therefcre the oanking industry should 
not be allowed to appoint apprentices 
and that the emplcyees with similar 
qualifications without any previous expe- 
rience or training are to be taken directly 
as probationers: This claim was dealt with 
in the Award in Chapter XXIII, para, 
graphs 22 and 23, which read as tollows , 


Paras. 22 and 23: s 


“ Serious allegations have been made 
against banks in connection with the 
engagement of apprentices which have 
been denied. There is not much 
evidence in svppert of these allegations. 
The Sastry Tribunal in paragraph 497 
ofits award has directed that ‘the period 
of apprenticeship, except in the case 
of those whe work in banks so as to 
qualify themselves for the examinations 
of the Insitute of Bankers, should not 
exceed twelve menths °’. This direction 
is a sasutaty one. I give a direction 
similar to the one given by the Sastry 
Tribunal”. 


Paras. 22-23: 


“The demand that an apprentice who 
has already been in the service of a 
bank for a total period of six months 
should be deemed to be a permanent 
emplcyse of the bank appears to me 
to be unreasonable, so also the dem aad 
that apprentices who have already 
been in the service of a bank for a total 


MLj—3 1 


24L 


period of two months shoulc be deemed 
as probationers and confirmed ac- 
cordingly. I have carefully considered 
all the demands made in connection 
with apprentices. Save as otherwise 
expressly provided in this award, I 
do not give any further or other direc- 
tions in connection with apprentices. ” 


It is net in dispute that as per the settle- 
trent arrived at between the petitioner 
Bank and its ew ployees, except in regard 
to matters that are specifically dealt with 
therein, the other terms ard conditions. 
of the Award were binding un the parties. 
Learned Counsel for the petitioner, there-- 
fore, contended, relying on the paragraphs 


-= inthe two bankawards extracted above, 


that the management was entitled to 
appoint apprentices on such terms as they 
choose provided the period of apprentice- 
ship does not exceed twelve months. 
On the other hand, learned counsel 
for the respondents contended that though 
the management has a right to appoint 
apprentices in a given case, in the instant 
case the recruitment was necessitated 
by the increase in the volume of work 
of the petitioner bank and that the 
appointments were made only with refer- 
ence to permanent vacancies and there 
can be no appointment of persons as 
apprentices. He also contended that the 
necessary and reasonable inference from 
the fact thata large number of persons 
wele appcinted .as apprentices almost 
equalling tc the number of permanent 
staff in the employ and also the fact that 
the period of training required for clerks 
should be as long as cne year, is only 
that in the case of appointing apprentices 
they were getting the services of permanent 
clerks on payment of meagre wages, 
amounting to unfair labour practice. 
It is seen from the records, Exhibits W-9 
and W-10, that the bank deposit, which 
was about a little over Rs.g.8 crores, 
increased to a little over Rs.13.75 crores 
at the end of the year 1971 and to 
Rs.20.78 crores and above by the end of 
the year 1972. Similarly advances also 
increased from Rs.6.86 crores to Rs.8.97 
crores in 1971 and Rs.12.15 crores in 
1972. The increase in number of bran- 
ches was 28 in the year 1971 and 11 in 
the year 1972. In Exhibit W-10, which 
is a press advertisement given bv the 
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petitioner bank, it is clearly stated that 
in order to meet the increased volume 
of work, the bank recruited as a temporary 
measure about 225 persons as casual 
employees from time to time. This 
situation was felt unhappy anc in order 
to. rationalise the system of recruitment 
resulting in better conditions of service, 
the bank recruited about 375 persors 
after conducting written’ tests and inter- 
views. These facts clearly show that far 
from being a recruitment to meet a future 
expansion programme, it was with the 
object of meeting the present increased 
volume of work that these apprentices 
were reciuited. The question then 
arises as to whether in such circumstances 
the petitioner is entitled to appoint 
„apprentices. Iam of the view thet when 
ja need arises for appointment of more 
jnumber of staff in order to meet the 
increased voiume of work, that could be 
jonly treated as permanent vacancies. 
“It is true that the increase in the volume 
of work should not be temporary, and 
if in such cases of temporary situations, 
jadditional staff are employed, they may 
{be treated as temporary staff. But, 
lif the increase of work is fairly permanent, 
jin that it is expected tc continue for quite 
ja long time, the need for appointment, 
jcould be considered only on a permanent 
jbasis and no apprentices could be 
In fact, 








jappcinted for such vacancies. 
‘in the first Sastry’s Award, a probationer 
was defined as an employee who is provi- 
sicnally =mployed to fill a permanent 
vacancy of post and has not been made 
permanent or confirmed in service. Thus, 
if a person is appointed provisionally to 
fill a permanent vacancy, he could be 
only termed as a probationer and not as 
an apprentice. If he is to be termed as 
a probationer under the various Awards 
which are binding on the parties, he 
would be entitled to be paid equally as ə 
permanent clerk and not anything less. 
Thus, in this case, though the situations 
warranted the appointment of permaner t 
clerks, the management chose to appoint 
them as apprentiecs. This was characteris- 
ed by the Union as with a view to avoid 
payment of wages as required by the wage 
awards. Itmay be seen from the evidence 
as also the findings, which could -not be 
disputed in this writ petition, that these 
appret.tices were performing tke duties 
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of regular clerks and their duties were in 
no way different from the permaneut staff. 
The irresistible conclusion, therefore, is 
that the bank resorted to this method of 
appointing apprentices: with a view to 
get cheap labcur, amounting to unfair 
labcur practice. There can be no doubt 
that if an employer, with the object of 
depriving anemployee of his legitimate 
dues, appoints person in a permanent 
post as an apprentice and pays him less, 
it would amovnt to unfair labour practice.|. 
A similar view wase xpressed by the 
Allahabad High Court in Everready Flash 
Company v. Labour Court, Bariley ana others, 
with which I respectfully agree. 


Z 


9. As already stated, the reference did ' 
not include the question as to wbeʻher 

the promotion prospects of the Sub- 

ordinate category were affected by the 

appointment of these apprentice clerks. 

The finding o3 this question is therefore 

to be set aside. Equally, the finding of 
the Tribunal that the recruitment itself 
was not fair and was made at the sweet ` 
will and pleasure of management cannot 

be accepted. These twe findings do not 

arise from the reference and therefore 

have tc be and are set aside. 


10. For the foregoing reason, I-agree- 
with the Tribunal that the recruitment 

of the apprentice-clerks was with a view 

te get cheap labcur amountiag to unfair 

labour practice and that these apprentice 

clerks were doing the normal werk of 
clerks, thereby entitling them to be paid 

as per the variousa bnk awards. 


11. The petition accordingly fails and 
is dismissed. The rule nisi is discharged. 
There will be no order as to costs. 


S.J. 


Petition dismissed 





“4, (1961) 2 L.L.J. 204. 


I) RAMASWAMY GOUNDER v. VENKATACHALAM (Ismail, F.) 


IN THE HIGH COURT OF 
CATURE AT MADRAS. . 


PRESENT :—M.M. Ismail, F. - 


JUDI- 


Ramaswamy Gounder Appellant 
, o, E 

K. M. Venkatachalam and- others 
f Respondents. 


(A) Civil Procedure Gode (V of 1908), Order 
41, rule2—First Appeal—Ground not raised in 
memorandum of appeal but argued—Question 
not involving investigation of new facts—Suffi- 
cient opportunity given to respondent—Appel- 
date Court can allow question to be raised. 


At the hearing of a first appeal a ques- 
tion was raised by the appellant which 


‘was nat mentioned in the memorandum. 


of grounds of appeal but was based on the 
available facts. On the point whether 
such a question can be‘ allowed to be rais- 
ed by the Appellate Court, ` 


Held, sincè the question raised did not in- 
volve any consideration of new facts, but 
merely involved the application of settled 
principles of law to the‘facts already on re- 
cord, the failure of the appellant to raise 
this point in the grounds of appeal will not 
debar him from raising the plea in the 
course of the hearing of the appeal, parti- 
cularly when the Court-had given suffi- 


cient’ opportunity to the respondent to. 


meet the point. -[Para. 14.] 


(B) Specific Relief Act (XLVII of 1963), sec- 
tion 22—Suit for specific performance—False 
allegations in the plaint—Relief discretionary 
and to be granted on judicial principles—Falsity 
of case disentatlés plaintif. ‘en, 

The plaintiff had filed the suit for specific 
performance of an agreement making false 
allegations. `The falsity of the case direct- 
ly impinged on the essential ingredients 
and elements necessary for claiming the 
relief. On the question whether the 
plaintiff would be entitled to the relief, 
Held, the falsity of the case put forward by 
the plaintiff disentitled him from obtain- 
ing the discretionary relief of spécific per- 
formance of agreement. [Para. 16.] 


Case referred ta :— 


Sririgneedi Subbarayaduv. Kopanathi T atayya 
and others, (1937) M.W.N. 1158. | 





*Appeal No. 11 of 1972. 8th August, 1975. 
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Appeal against the decree of the Caurt of 
the Subordinate, Judge (Principal) of 
Salem in Original Suit No. 93 of 1968. 


T.R. Ramachandran, K.. Chandramouli, T.R. 
Rajagopalan and K.V. Rajan, for Appellant. 


V. Rrishnan, for Respondents. 
The Court delivered the following 


JUDGMENT.—The tenth defendant in O.S. 
No. 93 of 1968 on the file of the Court of 
the Subordinate Judge of Salem is the ap- 
pellant herein. Admittedly respondents 


twa to ten herein entered into an 
agreement for the sale of certain 
immovable praperty for Rs. 15,500 


under Exhibit A-1 dated 14th October, 
1967 in favour of two individuals. The 
first respondent herein obtained an assign- 
ment of that agreement fiom thase two 
individuals under Exhibit A-2 dated 
25th Octaber, 1967. It ison the strength 
of this assignment that the first respondent 
instituted the present suit for specific per- 
formance of the agreement under Exhibit 
A-1. The appellant herein, who was the 
tenth defendant in the suit, was the pur- 
chaser of 2/3 of the suit property under 
Exhibit B-9 dated 27th February, 1968 
from’ defendants I and 3. : According ta 
the first respondent, the appellant herein 
was a subsequent transferee with know- 
ledge of the existence of the agreement, 
Exhibit A-1, and therefore the sale in his 
favour would not be binding on him (first 
respandent), The first respondent stated 
in his plaint that an advance of Rs. 1,500 
was paid on the date of Exhibit A-{, that 
the balance of consideraticn to be paid 
was Rs. 14,000 and that under Exhibit 
A-1 five months’ time was available for 
executing and registering the sale deed. 
According to the first respondent, after 
the assignment dated 25th October, 1967 
he had been pressing defendants 1 to 9 at 
various times to receive the balance of 
sale price of Rs. 14,000 and ta execute the , 
sale deed at his cast, tendered the balance 
of the sale price of Rs. 14,000 to defendants 
1 to 9 on 14th February, 1968 and re- 
quested them to execute the sale deed in 
his name at his cost in respect of the suit 
properties after receiving the balance of 
the'sale price, but they evaded ta execute 
the sale deed and delayed the matter. His, 
further case was that even prior ta 14th 
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February, 1968 he tendered the balance 
of the sale price to them on many occa- 
sions and requested them to execute the 
sale deed after receiving the balance of 
the sale price and that they delayed and 
évaded ta execute the sale déed. His 
further case in the plaint was that on 16th 
February, 1968 ‘he and his assignors had 
issued a notice ta defendants 1, 2, 3, 5and 
6 calling upon them to come ta Pethanaic- 
kanpalayam Sub Registrar’s office on 24th 
February, 1968 with defendants 4 and 7 
to 9 and then ta execute and register a 
proper sale deed in favour of the first res- 


pondent, after receiving the balance of the. 


sale price .of Rs. 14,000 at his cost; de- 


fendants 1,to 3, 5 and 6 had received the” 


said notice ; the first respondent, went ta 
Pethanaickenpalayam ` Sub-Registrar’s 
Office on 24th February, ,1968 within 
whose jurisdiction the suit properties were 
situate for the purpase of registration with 
necessary stamp papers and. with the 
balarce of the purchase. money of 
Rs. 14,000 for payment to defendants 1 to 
9; the, first respondent had gane ta the Sub- 
Registrar’ s -office on 24th February, 1968 
with one Rama Gounder, his sor Perianna 
Gounder and one Annaswami and Chinna 
Pillai, defendants 1; 3 and 6 came to the 
Sub-Registrar’s office on the said date 
and they evaded to execute the sale deed in 
favour of the first respondent ; on 25th 
February, 1968 the first respondent met 
the first and third defendants in the-hause 
of the third defendant and requested them 
ta execute the sale deed along with the 
otber defendants in his favour after re- 
ceiving the balance of the sale price, but 
they evaded and postponed the execution 
and registration of the sale deed ; again 
on 26th February, 1968 the first respondent 
met the first defendant with the balance 
of the purchase money and requested, her 
to execute the sale deed along'with the 
other defendants after receiving the balan- 
ce of the sale price, but she evaded the 
execution and postponed it ta 29th Feb- 
ruary, 1968, and further demanded an 
extra amount of Rs.500. To the natice is- 
sued by the first respondent defendants 1 
ta 3, 5 and 6 issued a reply natice dated 
22nd Februay, 1968 through their coun- 
sel with false allegations and fixing „the 
very date of 24th. February, 1968 fixed 
by the first respondent at an- unreasona- 
ble place for the execution of the sale 
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deed with a view to cover up their default 
and to evade the execution of the sale 
deed in favour of the first respondent ; 
the sixth defzndant had again sent and- 
ther reply natice dated 22nd February, 
1968 through another counsel saying that 
he would be ‘present on 24th February, 
1968 atthe Sub-Registrar’s Office for exe= 
cuting the sale deed, and demanding one- 
third portion of the ‘sale consideration for 
himself : The plaint then refers tọ the 
sale ofthe suit property -in favour of the 
appellant cheréin and states that the sale 
was not valid and binding on ‘the first 
respondent. ` Under these circumstances, 
the first respondent prayed for a decree 
for specific performance of the agreement 
under :Exhibit-A-1l. >: 


2. There were three written statements, 
ore filed by the first defendant adopted 
by the third defendant, another by the 
sixth defendant and the third by-the dp- 
pellant herein. One of the pleas put for- 
ward by the defendants in their written 
statements-was that the agreement, Exhi- 
bit A-1, was to sell 1.81 acres of punja 
land and only 0.30 cents of nanja land 
in survey No. 113/4 alone and that they 
did nat agree ta sell 1.44 acres of nanja 
land in four survey numbers, ziz., 113/4 
113/6, 113/9 and 113/2. , The appellant 
herein contended that he was a bona fide 
purchaser . for value without notice of 
Exhibit A-1. 


On thesé pleadings, the folowing issues 
were framed for trial : 


L Whether the defendants 1 ta 9 sind 
to sell R.S. Nos. 113/6, 113/9 and 113/2 
ta Pajamanan, and Periathayammal ? 


2. Whether Rajamanickam and Peria- 
thayammal have assigned any right in res- 
pect of R.S. No..113/6,112/9 and 113/2 in 
favour of the plaintiff under the dacument 
dated 25th October, 1967? . 


3. Whether the plaintiff is entitled to any 
relief in 1espect of R. S. Nos. 113/6, 113/9 
and Í 13/2? 


4, Whether the 10th defendant is not 
a bona fide transferee for value.of the. share 
of defendants 1 and 3 without notice of 
the alleged contract for sale ? 


5. Whether the plaintiff is entitled to the 
relief of specific performance in tespect of 
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all or any of the items of the suit proper- 
ties ? ` 


6. Whether the plaintiff is entitled to any 
mesne profits? ` ; i 


7. To what relief is the plaintiff entitled? 
The following issue was framed as an ad- 
ditional issue on 15th June, 1970: 


1. Whether the plaintiff will be entitled 
to any relief regarding S. Nos. 113/2 and 
the well in 113/10? > 


3. The learned Principal Subordinate 
Judge of Salem, by his judgment and dec- 
ree dated 30th August, 1971, held that the 
agreement was in respect of 1.44 acres of 
nanja land comprised in four survey num- 
bers and 1. 81 acres of punja land and that 
the first respondent as an assignee of the 
agreement Exhibit A-1 was entitled to 
have that agreement enforced against the 
entire extent. He also held that the ap- 
pellant herein had natice of the agreement 
Exhibit A-1, before ‘he purchased the 
property under Exhibit B-9. With the re- 
sult, the suit instituted by the first res- 
pondent was decreed by the learned Sub- 
ordinate Judge. It is against this judg- 
ment and decree the present appeal has 
been filed. - 


The learned caunsel for the appellant 
put forward three contentions before me: 
{1) The extent agreed to beconveyed with 
regard ta the nanja land was only 30 cents 
in survey“No. 113/4 and not.1.44 acres 
comprised. in four. survey numbers ; 
{ii) The appellant was a bona fide purchaser 
for value without notice of the agreement 
Exhibit A-1; (iii) In any event a decree for 
specific performance being a discretion- 
ary relief, the first respondent herein was 
nat entitled to the exercise of that discre- 
tion in his favour, having regard ta the 
several false statements.made by him.and 
false case put forward by him. I shall 
consider these paints in that arder. ` 


5, As far as the first point is concerned, 
it is clear - that the parties had agreed. to 
sell anly 1.44 acres of manja land and 1.81 
acres of punja land. The agreement 
Exhibit A-1 dated 14th October, 1967 in 
the portion’ relating to’ the description of 
property,refers to 1.8] acres of punja land, 
about-which there is no dispute’ but while 
referring to 1.44 acres of nanja land gives 
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the survey number only as `113/4. ‘It is 
the admitted case that survey No 113/4 
comprises only 30 cents. Equally it is the 
admitted case that defendants 1 ta 9 own- 
ed 1.44 acres of nanja land in four survey 
numbers, the other three survey numbers 


‘being 113/2,113/6 and 113/9. Consequen- 


tly the question far consideration is whe- 
ther,even though Exhibit A-] refers ta] .44 
acres of nanja land, the agreement was 
only in respect of 30 cents of nanja land, 
because it refers only to survey No.113/4. 
I am of the opinion that the appellant has 
no case on this point. The total extent of 
land agreed ta be conveyed under Exhibit 
A-I was 1.81 acres of punja land and 
1.44 acres of anja land, totalling 3 acres 


-and 25 cents. Admittedly the family of 


defendants I ta 9 awned these 3 acres 25 
cents of land and the agreement, Exhibit 
A-1, was entered inta in respect of the en- 


tire land owned by.the family. There- 


fore simply because only one survey num- 
ber was mentioned in Exhibit A-1 and the 
other survey numbers were not mention- 
ed, it could not be contended that the 
first respondent was entitled to have only 
30 cenis in survey No. 113/4 conveyed to 
him and nat the balance of 1.44 acres of 
nanja land. ‘This conclusion of mine de- 
fives support fram two other circumstan- 
ces also. Exhibit A-6 dated 16th Febru- 
ary, 1968 is a notice issued by the first 
respondent herein and his assignars to de- 
fendants 1 ta 3, 5 and 6 calling upon them 
to ga to the Sub-Registrar’s office on 
24th February, 1968, to execute a proper 
sale deed in respect of the property agreed 
to be conveyed under Exhibit A-1: This 
notice also gives the extent of ‘the nanja 
land as 1.44 acres. Though a reply was 
sent’ ta this notice by the sixth. defendant 
as well as the. other defendants separately 
no objection whatever was taken to this 
extent and no case was put forward that 
what was agreed ta be sold was only 36 
cents. The second circumstance is that 
under Exhibit B-9 the appellant himself 
purchased anly 2/3 of the suit property for 


a consideration of Rs: 10,000. The first 


defendant, as D.W. 1, stated in her evi- 
dence that the price for which the 2/3 was 
sold to the appellant under Exhibit B-9 
was the proper price. I have already re- 
ferred ta the fact that the total cansidera- 
tion mentioned in Exhibit A-1 was 
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Rs. 15,500. Therefore, the price of 2/3 of 
the property roughly works out to 
Rs. 10,000 for which alone the appellant 
purchased 2/3 of the property under Exhi- 
bit B-9. This further confirms the conclu- 
sion that what was agreed to be sold un- 
der Exhibit A-I was 1. 44 acres of nanja 
land and 1.81 acres of punja land, for a 
consideration of Rs. 15,500 and not 30 
cents of nanja land and 1. 81 acres of 
punja land. Hence my conclusion on the 
first point is that the agreement was for the 
sale of 1.44 acres of nanja land and 1.81 
acres of punja land. 


6. As far as the second point is concerned 
there is the evidence of P.W. 4 who was 
admittedly a tenant of the lands, wha had 
stated that two days after Exhibit A-8, z.e. 
after 24th February, 1968, D.W 2 (father 
of the appellant), wha alone negotiated the 
sale under Exhibit B-9, came to the land 
and asked him not ta plant sugarcane, as 
he was going to purchase the land, and 
that P:W. 4 told him that there was an 
agreement to sell the property to the first 
respondent and that therefore he was not 
going ta stop the cultivation. There is 
absolutely no justification whatever for re- 
jecting this evidence of P.W. 4. Admitted- 
ly D.W.2 was the owner of the land, just a 
plot removed from the suit land, and,even 
according ta the evidence of D.W. 2, the 
father of the appellant, he himself knew 
two or three years even prior to 26th 
February, 1963 that the suit land would 
be coming up for sale and he was prepared 
to purehase the land. Though he denied 
that he ever approached P.W. 4, as stated 
by P.W. 4, it is clear that, as the owner of 
the land in the area and asa persan who 
was going to purchase the'suit land, he 
should have met P.W.4. Other circum- 
stances-also confirm this view, I have al- 
ready referred to the fact that the first res- 
pondent and his assignors sent a notice 
ta the defendants asking them to go to the 
Sub-Registrar’s office on 24th February, 
1968. According to D.W. 2, on 26th 
February,, 1968. D.W. 1 met him and 
offered ta sell the land to him and the 
terms were settled and Exhibit B-9 was 
executed on 27th February, 1968. It is 
clear that there had been a tremendous 
hurry in executing the sale deed. Though 
the lands were situated within the juris- 
diction of the Sub-Registrar of Pethanaick- 
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enpalayam, the sale deed was executed and 
registered in the office of the District Re- 
gistrar at Salem. Secondly, the sale deed 
was executed only by defendants 1 and 3 
in respect of their 2/3 share in the property 


‘and the property that was soldby them was 


their 2/3 share aceording to the final de- 
cree far partition passed between them. 
Notwithstanding this fact and the fact 
that Exhibit B-9 refers to a final decree, na 
description of the shares allotted to de- 
fendants 1 and 3 is given in Exhibit B-9. 
As a matter of fact, Exhibit B-9 asked the 
appellant ta obtain a copy of the final dec- 
ree fram the advocate. Even D.W. 2 ad- 
mits that he met the advacate and got 
the partiqulars. The very fact that Ex- 
hibit B-9 is bereft of particulars-with re- 
gard to the description of the property 
sold clearly shows that the whole thing 
was done in a hurry and that it was done 
in such a great hurry only with the know- 
ledge of the existence of Exhibit A-1 and 
for the purpose of preventing the first res- 
pendent herein from taking steps to have 
the agreement enforced. As a matter of 
fact, D.W. 2 admitted that he did not 
verify ‘the particulars of the property 
though he stated that he satisfied himself 
with regard to the absence of any encum- 
brance aver the property fram enquiries 
made by him at the office. On the face 
of it, such an explanation on the part of 
D.W. 2 is unacceptable, particularly in 
view of the fact that D.W. 2 was himself a 
village munsif. Under these circum- 
stances, I agree with the conclusion of the 
learned Subordinate Judge that the ap- 
pellant was not a bona fide purchaser for 
value without notice of the: agreement, 
Exhibit A-1 and this is:my finding on 
paint Na. 2. $ i 


7. Then there remains the third point 
with regard, to the discretionary nature of 
the relief and whether the first respondent 
is entitled ta the exercise of that discre- 
tion in his favour. It may be mentioned 
that the trial Court has not cansidered 
this aspect of the matter at all. It is; hows 
ever, clear that the first respondent has 
set ‘up false pleas in the plaint and has ut- 
tered falsehood in his evidence an very 
important and vital features with refe- 
rence to his right ta obtain specific per- 
formance of the agreement, Exhibit A-1. 
I have already referréd ta the fact that 
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on- 16th February, 1968 a notice under 
the original of Exhibit A-6 was sent by the 
first respondent herein and his assignors 
to defendants 1 to 3 and 5 and 6 calling 
upon them to be present at the Sub-Regis- 
-trar’s office at Pethanaickenpalayam 
on 24th February, 1968 for the purpose of 
executing a sale deed. In this netice it 
was asserted that the first respondent was 
ready and willing ta perform his part of 
the contract, that he tendered the sale 
price on 14th February, 1968 and that 
even prior ta that he tendered the balance 
of the sale price several times and called 
upon the defendants ta execute the sale 
deed, but they went on evading the same. 
This fact is referred to in the plaint where- 
in it is further stated that on 24th Feb- 
ruary, 1968 defendants 1,3 and 6 had come 
to the Sub-Registrar’s office, but evaded 
to execute the sale deed in favour of the 
first respondent. As against this case of 
the first respondent, the case of the de- 
fendant was that after the receipt of the 
notice under Exhibit A-6, they sent a 
reply under Exhibit A-9 dated 22nd Feb- 
tuary, 1968 through counsel stating that 
it would be proper ta have a draft settled 
before executing the sale deed, that there- 
fore the first respondent should go to the 
office of the counsel wha sent the notice on 
behalf of the defendants, on 24th Feb- 
ruary 1968, where the defendants would be 
waiting from 9 A.M. till 12 noon and that, 
if the first respondent wanted, they were 
prepared to go over to the office of his 
counsel.: According to‘them, having wait- 
ed in the office of their counsel and the 
first respondent not having turned up, 
they went ta the Sub-Registrar’s office 
at Pethanaickenpalayam and waited there 
till 5 p.m. but the first respondent did nat 
turn up at the Sub-Registrar’s office. 
Evidence has been produced by both the 
parties to show that they were present 
at the Sub-Registrar’s office. Exhibit 
A-8 isa registration copy of a mortgage 
deed for Rs. 7,000 executed by the 
first respondent in favour of one 
Perianna Gounder on 24th February, 
1969 and registered on that day, show- 
ing that the first respondent went 
to the ‘Sub-Registrar’s - office at 
Pethanaickenpalayam, on 24th February, 
1968. On the other hand, Exhibit B-6 
dated 24th February, 1968 is the regis- 
tration copy of a mortgage deed. for 
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Rs. 300 executed by one Periasami 
Naicker in favour of Ramaswami, show- 
mg that D.W. 1 was an attesting witness 


.in that case before the Sub Registrar. 


Therefore the evidence clearly establishes 
that bath the parties were present at the 
Sub-Registrar’s office, though in the 
pleadings the first respondent stated that 
the other defendant evaded executing the 
sale deed. However, in the course of his 
evidence as P.W. 3 the first respondent 
completely went back on his pleadings in 
the plaint. He categorically stated in 
his evidence that defendants 1, 3 and 6 
did not come to the Sub-Registrar’s office, 
but evaded executing the sale deed, he 
went ta the extent of stating that he did 
not make any such statement in the plaint 
and -thereafter he went back on this state- 
ment and stated that he did not read the 
plaint. Consequently the first respon- 
dent stands condemned by his own 
evidence, as a liar, as far as this part of the 
case is concerned. i 


as 


-8. .There is yet another aspect to þe 


mentioned in this behalf. I have already 
referred to the fact that in reply to Exhi- 
bit A-6, a notice was sent under Exhibit 
A-9 on 22nd February, 1968 by the defen- 
dants stating that they would be waiting 
at the office of their counsel on 24th Febru- 
ary, 1968 and asking the first respondent 
also to come there. In the plaint the first 
respondent stated that such a notice had 
been receieved. In his evidence he stated 
that by 24th February, 1968 such a notice 
was not received and that he did not 
verify from his counsel whether such a 
reply had been received or not. This is, 
yet another falsehood as far as the first 
respondent is concerned. 


-9. Thirdly, with regard ta another vital 
matter, there is a complete falsehood 
uttered by the first respondent. I have 
already referred to Exhibit A-6 as well as 
the: averments contained in the plaint, 
wherein the first respondent stated that on 
14th February, 1969 and even prior to 
it he had tendered the entire balance of 
Rs. 14,000 to the defendants and called 
upon them to execute the sale deed, but 
.they were evading to execute the sale deed. 
On the other hand it is clear from his own 
evidence that Exhibit A-8 was a mortgage 
executed by him on 24th February, 1968 
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for Rs. 7,000 for the purpose of getting 
that amount for paying to the defendants 
for obtaining the sdle deed. In one 
portion of ‘his evidence in chief-exami- 
nation he stated that he executed the 
mortgage, Exhibit A-8 far getting money 
for the purchase of the suit property. In 
his subsequent evidence, however, he 
went back on this statement and stated 
that he had borroweda sum of Rs. 7,000 
from Rama Gounder, that for the balance 
he had his‘own money, that he had -thus 
the sum of Rs.14,000 ready with him and 
that the mortgage under Exhibit A-8 was 
for the purpose.of repaying the handloan 
obtained from Rama Gounder. Apart 
from there being no evidence to support 
this case. of borrowing Rs. 7,000 from 
Rama Goundar as handloan, the mort- 
gage Exhibit A-8 itself. recites that the 
amount borrowed under that mortgage 
was only for the purpose of purchasing 
the land and therefore the same is con- 
sistent with his evidence, in chief exami- 
nation, but nat consistent with this evi- 
dence in cross-examination. Consequent- 
ly it will be clear that he obtained the sum 
of Rs. 7,000 only on 24th February, 1968 
for the purpose of making up the amount 
for the purchase of the suit paperty and 
therefore his claim in the plaint as well as 
in Exhibit’ A-6 that he had tendered the 
entire balance of Rs. 14,000 on }4th 
February, 1968 or prior ta that was a ‘alse 
case. : 


10. Fourthly, in his evidence he stated 
that on 16th February, 1968 he had pur- 
chased the stamp papers for thè sale 
deed in question and that those stamp 
‘papers were purchased in his own name, 
in the name of. his mother Muthammal, 
in the name of his brother Subramaniam, 
and in the name of his wife, Venkatam- 
mal. A perusal of Exhibit A-7 stamp 
papers again falsifies this case of the first 
respondent.. Exhibit A-7 consists .of ele- 
ven stamp papers, out of which eight were 
purchased on 17th February, 1968 and 
“three were purchased on 16th February, 
1968. The ‘stamp papers purchased on 
17th February, 1968 had been purchased 
from some vendor at Madurai, and the 
stamp papers purchased on 16thFebruary, 
1968 had been purchased from some ven- 


dor at Salem. Of the three papers.pur- - 


chased at Salem, twa are in the name of 
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Venkatammal, and one is in the name of 
Subramaniam. Out of the other stamp 
papers purchased in Madurai, three are 
-in the name of Muthammal, twa are in the 
name of the first respondent and three 
are inthenameof Subramaniam. There- 
fare the case of the first respondent that 
he purchased the stamp papers on 16th 
February, 1968 is again false. Apart from 
„this, it is doubtful whether ‘the stamp 
papers could have. been purchased on 
those dates for the, purpose of the sale 
deed in respect of the suit property. If 
‘by 14th February, 1968 the first respon- 
dent had the entire sum of. Rs. 14,000 
‘with him and tendered: the same to the 
defendants for the purchase of the suit 
property and in that connection he had 
purchased the stamp papers on -16tk 
February, 1968, it passes one’s compre- 
hension as to why the stamp papers should 
be purchased'in several names, such as 
Muthammal, Venkatammal and Subra- 
maniam, instead -of the stamp paper 
being purchased in the name of the firs 
respondent himself, because, it. was he 
who was going to purchase t he property. 


11. - Thus, with regard to very vital 
matters, such as his having tendered the 
amount, his having been .present at the 
Sub Registrar’s office and met the defen- 
dants, they having refused to execute the 
sale deed, and his having purchased the 
stamp papers for. .the purpose of complet. 
ing the sale transaction, the first respon- 
dent.has proved himself to be an absolute 
liar and has gone to the extent of even 
denying his.own averments made in the 
plaint. alae: : 

12. The question ‘for consideration is 
whether, under. such circumstances, .the 
‘first respondent was entitled to the dis- 
“cretionary relief of a decree for specific 
performance. In. Sririgineed? Subbarayadu 
v Kapanathi Tatayya and others, a Bench of 
this Court had observed: te 


“The relief sought lies in the discre- 
tion of the Court.’ The discretion of 
` ethe Court is nat arbitrary, but sound 
and reasonable and must be guided 
by judicial principles. This is so 
declared by section 22 of the Specific 
- Relief Act.-Now, in this ‘case, the 





1. (1937) M.W.N. 1158. 


If 


appellant alleged that he tendered the 
full amount of the purchase considera- 
tion Rs. 6,000 within two months of the 
agreement having been .cntcred into 
and he supported this allegation on oath 
in the witness box. The learned trial 
Judge refused to believe him and we 
consider that he was fully justified in 
so doing. A plaintiff who is-capable 
of setting up a false case cannot expect a 
- Court of equity to grant him relief”. 
13. No decisicn of this Court or of the 
Supreme Court was brought to my notice 
dissenting from the principle laid down by 
the decision referred to’ above. As a 
matter of fact, as far as this Court is 
congerned, the above decision was refer- 
red to by two Benches, one in Easwari 
Amma and another v. M.K. Korak and others}, 
and the other in an unreported judgment 
of this Court’ in “Kuppuswami Naidu v. 
Mannarswami Naidu*. Consequently, it will 
follow that the first respondent herein 
would riot be entitled to the. grant of the 
discretionary relief Of specific perfor- 
mance in. view of his conduct referred 
to above. 


14. Mr. V. Krishnan, the learned counsel 
for the first respondent, did not dispute 
the above position in law, but he put for- 
ward two .submissions to negative the 
claim of the appellant in this behalf. 


The first contention was that the trial’ 


Court had not dealt with this question 
and had exercised its discretion in favour 
of the first respondent and that even in 
the memorandum of grounds of appeal 
before this Court such an exercise of the 
discretion was not questioned. The 
second was that it was nat every falsity 
that would disentitle or disable a plaintiff 
fram obtaining the relief of specific per- 
formance and that everything depended 
upon the degree of the falsity. As far as 
the first point is concerned, on a perusal] 
cf the judgment of the trial Court it would 
appear that the trial Court has nat applied 
its mind to the question of the exercise 
of the discretion at all; it has straightaway 
procecded to consider the first two ques- 
tions, namely, whether under Exhibit A-1 
an cxtent of 1.44 acres of nanja land situa- 
ted in all the four-survey numbers was 





1. ALR. 1972 Mad. 339° 
2. -A.S. Nos: 367 and 696 of-1970, dated 
11th April, 1975. aa a 
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agreed ta be conveyed, and whether the 
appellant herein was a bonafide purchaser 
for value without notice of Exhibit A-1. 
It did not consider the question of the 
grant of adecree for specific performance 
being in the discretion of the Court. It is 
true that the paint was not raised even’ 
in the grounds of'appeal beforé this Court.: 
However, that point was raised -during 
the hearing of the appeal yesterday and 
I gave an opportunity ta both parties to 
deal with this point, with reference to any 
decided case, if necessary, and gave time 
till today. Since the question raised did 
nat involve any consideration or investi- 
gation of new facts, but merely invalved 
the application of settled principles of 
law to the facts already on record, I dó 
not think that the failure on the part of 
the appellant to-raise this paint in the 
grounds of appeal will debar him from 
raising this pleatin the course of the hearing 
of the appeal, particularly when I hadi 
given sufficient opportunity ta the first 
respondent to meet the point. _ 

15. As far as the second paint is con- 
cerned, I am clearly of the opinion that 
the falsity of the case of the first respon- 
dent in the present case directly impinges 
on the essential ingredients and eleménts| 
necessary for claiming the relief of specific 
performance. I have already referred to 
the fact that the first respondent had stated 
in the plaint and in his evidence that he 
had tendered the entire balance amount 
of Rs. 14,000 on 14th February, 1968 and 
earlier and that it was the defendants wha 
evaded to execute the sale deed, and this 
case of his has been found to be false. 
Equally, the first respondent under Exhibit 
A-6 had called upon the other defendants 
ta be present at the Sub-Registrar’s Office 
on 24th February, 1968 for the purpose of 
executing the sale deed, and with regard 
ta this matter also the first respondent’s 
evidence is directly cpposed ta his own 
case inthe plaint. Thirdly, as part of his 
claim te have been ready and willing ta 
perform his part of the contract, he spoke 
to the fact that he had purchased. the 
stamp papers on 16th February, 1968, 
and, that too has been found to be false. 
Therefore, the falsity of the case put 
forward by the first respondent did not 
relate to incidental or ancillary matters, 
but was directly concerned with, his alle- 
gations on the basis of which alone he 
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claimed the relief of specific performance 
of the agreement. 


16. Under these circumstances, I am 
definitely of the opinion that the falsity of 
the case put forward by the first respan- 
dent herein clearly disentitles him from 
obtaining the discretionary relicf of speci- 
fic performance of the agreement, Exhibit 
A-1. Hence the appeal is allowed, the 
judgment and decree of the trial Court 
are set aside, and the suit instituted by the 
first respondent for specific performance 
of the agreement, Exhibit A-1, will stand 
dismissed. In view of the fact that the 
point on which the appeal succeeds has 
not been taken even in the grounds of 
appeal, I do not consider that this is a 
proper case in which I should award costs 
in‘ favour of the appellant. 
reason, the parties shall bear their respec- 
tive. costs in the trial Court also. . 


g Je Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—K. Veeraswami, 
Natarajan, F. 





_— 


CF. and 9. 


J. Harigopal Agarwal and PR A 
.. Appellants* 


U. 


The State Bank of India, Ambattur 
Industrial Estate, Maries 5° 
others Respondents 


and 


State Bank of India, Ambaitur Indus- 
trial Estate, Madras-58 ` Plaintif 


U. 


M/s. Madras Bolts and Nuts (Private) 
Limited, Madras and others : 
Respondents. 


Indian Contract Act (1 of 1872), sectrans 140 
and 141—Scope and application. 


Sections 140 and 141 of the Indian Con- 
tract Act.deal with different situations, 
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Section 140 applies where a guarantor 
has paid the whole or part of the liability 
which is guaranteed, and in ‘that case, 
the guarantor pro tanio will be subrogated 
to the position of the creditor and as 
subrogee he will be entitled to all the rights 
which the creditor had against the princi- 
pal debtor. In other words, this section, 
by reason of payment by the guarantor, 
entitles him to enforce the securities in 
his own right,which were originally availa- 
ble to the creditor. Section 141, however 
applies to a different situation. It is desi-- 
gned to protect the guarantor, against the 
acts of the creditor losing or without the 
consent of the surety or guarantor parting 
with the security. Where payment has 
heen made by the guarantor, there is no 
need to resort. to. scction 141. While 
section 140 relates ta enforcemei.t of 
liability under the security available to a 
creditor, section 141 deals with the pro- 
tection of a guarantor and reduction 
of his liability in proportion ta the secu- 
rity lost or parted with by the creditor 
without the guarantor’s consent. 

[Para. 5.] 


Having regard to the peculiar nature of 
the security in the instant case, namely, 
the goods, which according to the agree- 
ment between the creditor and the 
guarantors should -be sold from time to 
time and the proceeds should be brought 
to the credit of the borrower, a company, 
for adjustment, the account being a con- 
tinuous one as also the transactions of sale 
of goods brought in from time to time, 
the value of goods available as security 
at the time the. guarantors resigned 
as directors of the company should be 
taken into account for the purposes af 
adjusting the guarantors’ liability. 
[Para. 6.] 


Appeal under clause 15 of the Letters 
Patent against the decree and 
judgments of N.S. Ramaswami, J., dated 
5th January, 1973 and made in 
exercise of the ordinary Original Civil 
Jurisdiction of this Court in Fee S. No. 
111 of 1968 and Petition praying that 


in. the circumstances stated therein 
and in the affidavit filed therewith 
the High Court will be pleased 


to amend the written statement by intro- 
ducing the following paragraph (Para- 
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graph No. 18-A) in between paragraphs 
18 and 19 in O.S.A. No. 94 of 1973. 


“The D2fendants 3 and 4 submit that 
they are entitled under section 141 of the 
Indian Contract Act ta get credit for the 
value of the assetsraw materials and fur- 
nished: goods etc., given as security and 
available as on 12th August, 1966 but 
disposed of thereafter. The defendants 
3and 4 therefore, -if. at all, will be 
liable only in respect of the amount that 
may be found due after giving credit ta 
the.. value of’. the .. securities in 
shape of machineries, raw- . materials 
and finished’ goods as on 12th 
August, 1966. In any event all 
the amounts realised by sale of assets, raw 
materials or finished goods as were 
available on 12th August, 1966 should ga 
ta discharge the liabilities of the defen- 
dants 3 and 4 and the defendants 3 and 
4 can be held liable only for any balance 
that may-1emain. In other words it 
isnot open to the plaintiff ta adjust 
the realisation of the seourities as on 12th 
August, 1966 towards any liabilities 
incurred by the company (1st defendant) 
subsequent to 12th August, 1966.” 


E. Venkataswamy, for Appellant. 


Devadasan, Sagar and S. Narayana Ayyangar, 
for Respondent. < 


The Judgment of the Court was delivered 
by. ` D ; 

Veeraswami, CF.—This appeal against a 
decree of N.S. Ramaswami, J., is brought 
by defendants 3 and 4. The first res- 
pondent-plaintiff, the State Bank of India, 
allowed the first defendant, a private 
limited company, to draw from it on three 
accounts at its Pondicherry Branch, Lock 
and Key Credit account, Cash Credit 
Factory account and Overdraft against 
bills account. As an 15th September, 1964, 
the debts on these. accounts respectively 
were Rs. 26,992-94, Rs. 30,160.00 and 
Rs. 61,707.89. On, that date, the appcl- 
lants became Directors of the Company 
and executed fresh documents to continue 
the accounts. On 9th December, 1964 the 
three accounts were transferred to Madras 
as No.1 account, as the Company’s head- 
quarters had been shifted to Ambattur by 
then. It appears that, on 18th August, 
1965 there was due a sum of Rs.. 236,762. 
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89. On that date a new agreement. was 
executed for Mandy type of accaunt and 
defendants 2 to 4 executed.a guarantee for 
two lakhs-of rupees: On. 12th August, 1966 
the appellants resigned their directorship. 
The transactions of deposits and withdra~ 
wals by the company-continued even there- 
after untila suit was instituted. Pendente 
lite goods worth about: Rs. 95,000 ‘were 
‘sald with the permission of Court: The 
trial Judge granted a decree - for. the 
entire balance due against the first defen- 
dant company, as alsa the second, defen- 


‘dant. So far as the appellants-defendants 


3 and 4 were concérned, the decree stated 
that, since after the filing of the suita sum 
of Rs. 95,000 was said ta have been realis- 
ed by the plaintiff-Bank ‘by selling the 
securities, whatever amount had been réa- 
lised should go in partial-satisfaction' of 


‘the decree. On 18th August, 1965’ the 


appellants executed a surety agreement 
securing overdraft account with the State 
Bank of India to an extent of two lakhs of 
rupees. It started by saying that, in çon- 
sideration.of the State Bank of India ‘hav- 
ing agreed at their request to grant to the 
first defendant-company accommodation 
by way of cash credit to the extent of two 
lakhs of rupees, the account ta be operat- 
ed upon either at the Madras Branch of 
the Bank or any other Branch of the Bank, 
the guarantors agreed ta guarantee’ re- 
payment of whatever might, be due on 
the overdraft account. They alsá agreed 
that the cash credit account was to be sec- 
ured by the hypathecatidn and pledge of 
goods and documents of title to goods 
under separate agreements to be taken 
from time to time. They further agreéd 
that no failure in requiring or obtaining 
the security or in the observance or per- 
farmance of any of the stipulations ar terms 
of the said agreement and no default of the 
plaintiff-Bank in requiring or enforcing. the 
observance or performance of any of the 
stipulations or terms should have the 
cffect of releasing the guarantors from 


‘their liability or of prejudicing the Bank’s 


rights or remedies against them under the 
promissory note. which they had as pri- 
mary security for rc-payment.of whatever 
was outstanding on the overdraft account. 
The ‘document’ went on to say.that the 
guarantors agreed that they should have 
no right ta the benefit of any other security 
that might be held by the Bank until 


252 


the claim of the Bank against the borrower 
in respect of the cash credit and of all other 
claims of the Bank against the borrower 
or any other account whatsoever had been 


fully satisfied. 


2. N.S. Ramaswami, J., on a construc- 
tion of the agreement of guarantee and 
after considering sections 140 and 141 of 
the Indian Contract Act, held that each 
of the defendants was liable ta pay the 
Bank the amount outstanding by way of 
the first defendant’s borrowings upto the 
date of filing of the suit, with the reserva- 
tion that the liability of the appellants 
would be with reference to the outstand- 
ings as on the date when they resigned as 
Directors of the Bank. There was also a 
further reservation, as we have already 
noted, that any realisation by way of sale 
of goods pendente lite should also go in re- 
duction of the decree liability of the ap- 
pellants. 


3. On the view we take, it seems to us to 
‘be unnecessary to cover the entire area of 
the issue as settled at the trial. There is no 
dispute that the liability of the appellants 
should be confined to that upto the date of 
their resignation as Directors. The con- 


troversy between the appellants and the ` 


Bank is whether the appellants as guaran- 
tars would not be entitled to a reduction 
proportionate to the value of the goods 
available with the Bank as on the date of 
their resignation as Directors of the Com- 
pany. The other question is whether the 
guarantors’ liability was also covered by 
the borrowings of the first defendant prior 
ta'}the appellants becoming Directors of 
the Company. : 


4. So far as the second question is con- 
cerned, we have na doubt that the liabi- 
lity of the appellants as guarantors would 
arise only with reference to the borrowings 
or outstandings arising subsequent to the 
date of their becoming Directors and en- 
tering into a guarantee agrecment and not 
anterior to that date. The learned Judge 
wha tried the suit, construed the guaran- 
tee agreement as covering the liability for 
the barrawings earlier to the date of the 
guarantee agreement. We are unable to 
agree with the construction which he has 
placed upon the document. Exhibit P-10 
is specific in its recitals, and there is nath- 
ing in it to indicate that the guarantor’s 
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liability would also cover the liability of 
the Company by way of borrowing on the 
overdraft account anterior to the date of 
the guarantee agreement. ` 7 


5. On the first question, first we shall dis- 
pose of the arguments addressed to us with 
reference ta the scape of sections 139,140 
and 141 of the Indian Contract Act. The 
first of these sections relates -to -the dis- 
charge of surety by creditor’s act or omis- 
sion impairing surety’s eventual remedy. 
This section has no application to the facts 
of the present case. Section 140 provides 
for subrogation where the guarantor clears 
his liability by payment. He is invested 
with all the ` rights which the creditor 
had with the principal debtor.. Section 
141 reads: -> — 


“ A, surety is entitled to the' benefit of 
. every secutity which the creditor. has 
: against the principal-debtor at the time 
when the contract of suretyship is en- 
tered into, whether the surety knows of 
the existence of such security or not; and 
if the creditor loses .or, without the con- 
sent of the surety, parts with such secu- 
rity, the surety is discharged to the 
extent of the value of the security. ”’ 


While theappellants rely on section 141 for 
their contention that their liability as gua- 
rantors would be confined only to the ex- 
tent to which the securities were not rea- 
lised, the learned Advocate-General for 
the first respondent-Bank contends that the 
appellants could place no reliance upon 
section 141 unless they had made payment 
towards the guaranteed liability. For the 
rival contentions, our attention has been 
invited’ to a few-decided cases and also to 
Pollock and Mulla Indian Contract Act, 
9th Edition. We have given our care- 
ful attention to the citations, but feel that, 
where interpretation of the scope of a parti- 
cular section is involved, we have first to 
apply our minds to the language used-in 
the section and the context in which the 
section occurs. It seems to us that sections 
140 and 141 deal with diffrent situations. 
Section 140 applies where a ‘guarantor 
has paid the whole or part of the liability, 
which is guarantecd and; in that casc, the 


- guarantor pro tanto will be subrogated te 


the position of the creditor and as sub- 
rogee he will be entitled to-all the rights 
which the creditor had against the princj_ 
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pal-dsbtor. In other words, this section, 
by reason of payment by the guarantor, 
antitled him to enforce the securities in his 
own right, which were originally availa- 
ble to the creditor. Section 141, how- 
ver, applies to a different situation. It is 
designed to protect the guarantor against 
the acts of the creditor losingor without the 
consent of the surety or guarantor parting 
with the security. The protection, accord- 
ing to the learned Advocate-General, 
is available only when the surety has paid. 
We are unable to accept this contention, 
for there is na such indication in the sec- 
tion. In fact, the first illustration to the 
section shows that payment is not a re- 
quisite far the benefit contemplated by the 
section to accrue to the surety. This is 
not a case of subrogation but a case where 
the surety is entitled ta a discharge of his 
liability pro tanto the value of the security 
discharged in proportion to the extent of 
the value, of security which the creditor 
has lost or which without the consent of 
the guarantor he has parted with. This is 
what is brought out by the first illustra- 
tion. Where payment has been made 
by the guarantor, there is no need to re- 
sort to section 141. While section 140 
relates to the enforcement of liability un- 
der the secuiity available to a creditor, 
section 141 deals with the protection of a 


guarantor and reduction of his liability in | 


proportion to the security lost or parted 
with by the creditor without the 
guarantor’s consent. 


6. In the light of this construction which 
we are inclined to place on those two sec- 
tions, argument had been addressed ta us 
for the appellants that, as on the date of 
the appellants resigning as Directors of the 
Company, goods worth more than two 
lakhs of rupees were available- with the 
creditor as security for the outstandings, 
and, that these should go in reduction of 
the guarantor’s liability. But this ap- 
proach had not been made at the trial in 
that form. A petition, C M.P.No. 9777 of 
1974, has been filed to amend, the written 
statement to take the plea. We have al- 
lowed that petition. In the light of this 
plea, the question arises what was 
the security aveilable with the Bank at 
the. time the contract of suretyship 
was entered into. That cxpression in 
section 141, namely, “when the 
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contract òf surctyship is entered’ into”, 
only means that the surety cannot claim 
any benefit to any security available be- 
fore that date. Having regard to the pe- 
culiar nature of the security, namely, the 
goods which according to the agreement 
between the Bank and the appellants 
should be sold from tims ta time and the 
proceeds should be brought to the credit 
of the borrower for adjustment, we are 
inclined to think that, the account being a 
continuous one and .so too the transac- 
tions of sale of goods brought in from time 
to time, the value of the goods available as 
security at the time the appellants resign- 
ed as Directors. of the Company should 
be taken into account, for purposes of ad- 
justing the guarantor’s liability. _ 


4. . Since we have only the figures furnish- 
ed by the Bank as to the various transac- 
tions relating to the sale of the goods avai- 
lable as on the date of the appellant’s re- 
signation as Directors of the Company and 
prior to the institution of the suit, it is ne- 
cessary that further evidence will have ta 
be taken. The learned Advacate-Gene- 
ral represents to us that such evidence 1s 
necessary to explain: the entries. We ac- 
cept his contention. Fy 


8. On that view,we allow the appeal, set 
aside the decree of the learned trial Judge 
in sd far as it related to the appellants and 
direct that the suit be disposed of afresh 
in respect of them after taking further evi- 
dence, oral and documentary. Since we 
remit the matter to the, trial Court, the 
Court fee paid by the appellants will be 
refunded to them. The costs of the ap- 
peal will abide the result ofthe suit as 
regards the appellants. i 


R.S. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—~ M.M. Ismail, F. 


B. Narasimhalu Chettiar and 
others `.. Petitioners* 


U, 


The Central Government represent- 
ed by Secretary, Ministry of Finance 
(Department of Revenue 2nd Insur- 
ance), New Delhi and others : 

. Da Respondents. 


(A) Gold-Control Act (XLV of. 1968), 
sections 27 and 114—.Gold Control (Licensing 
of Dealers) Rules, 1969, rules 3 (ee). and 2 (f) 
—Rule 3 (ce) whether “ultra vires’? 


Scope of rule 2 (f). 


(B) Constitution of India (1950), Articles 
14 and 19 (1) (g). G 


Rule 3 (a) of the Gold Contröl (Licensing 
of Dealers) Rules, 1969, requires that an 
application for the renewal of-a licence 
held by a dealer should be made in the 
prescribed format least one month before 
the expiry of the period of validity thereof. 
Under clause (ee) of the Rule, introduced 
by an amendment of the Rule on 27th 
December, 1972, ifthe turnover of the 
applicant for renewal in the 12 months 
Immediately preceding the date of appli- 
cation for renewal of the license was ‘‘toa 
low”, the application shall be rejected. 
The Explanation ‘attached to the’ clause 
recited that for the purposes of the clause 
“low turnover” méans a turnover which is 
on the average nat more than 50 grammes 
per month except where the applicant satis. 
fies the Administrator that there are suffi- 
cient reasons for an avarage monthly 
turnover lowcr than 50 grammes. Certain 
persons licensed as dealers under section 
27 of the Gold Control Act, 1968, for the 
year 1972, whose applications for renc- 
wal of license for 1973 had been rejected 
by the licensing authority, challenged in 
writ petitions the validity of rule 3 (ee) as 
unconstitutional, violative of their funda- 
mental rights under Article 19 (1) (g) of 


* W.Ps, Nos, 6144 to 6163 of 1973 etc. 
16th August, 1974, 
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the Constitution, and conferring an un“ 
guided power on the licensing authorities 
and therefore offending Article 14 of the 
Constitution and as being outside the 
rule-making powerof the Central Govern- 
ment itself. 

Held : In regard to applying rule 3 (ee) 
in the first place, there is absolutely no 
guideline to the licensing authorities to 


‘decide when a turnover can be said ta be 


too low. Secondly,- the turnover which 
is said to be too low falls to be calculated 
not with reference to a standard or fixed 
‘or uniform period, but with reference ta 
variable periods. There is no provision 
‘whatever in the rules prescribing the ear- 
liest point of-time at which an application 
for renewal can be.made.. Therefore de- 
pending upon the particular point of time 
at which an application is made, the rule 
will have to be aprlied differently to diffe- 
vent individuals because the twelve months 
period under rule 3 (ee) has to be calculat- 
ed backwards from the date of the applica- 
tion for renewal. If the rule is in force 
‘certainly it will be open to an applicant to 
choose the best of twelve months period 
and file his application for renewal with 
reference to such a turnover. Certainly 
that could’ not have been | a satisfactory 
and ‘fair method of dealing with the right 
of an individual to-:carry on his business, 
which is ‘his fundamental ‘right under 
Article 19 (1) (g) of the Constitution. 

i . [Para. 4.] 


There is absolutely no guideline whatever 
for the licensing authorities to determine 
what ‘is said to be ‘‘ too low a turnover ”’. 
This is yet another factor which will make 
the rule work differently to different indi- 
viduals depending upon ° the particular 
officer who deals with the application for 
the renewal of the licente. The Explana- 
tion does not throw any light on what can 
be said to be “tao low a turnover’. . All 
that the Explanation says is that a turno- 
ver which is on the average not more than 
50 grammes per month will be carsidered 
tc be “a law turnover”. On the face of it, 
“tao low a turnover” must be lower than 
the ‘low-turnover’, that is, 50 grammes on 
an average per month. The result is, 
there is no indication whatever in the rules 
as to what turnover below 50 grammes 
average per month can -be considered to 
be “tao low a turnover”, Apart from 
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this, the Explanation itself confers an 


absolutely arbitrary power en the licens- 


ing authorities to treat “a low turnover” 
as not ‘“a low turnover ” if the applicant 
satisfies the licensing authority that there 
are sufficient reasons for. an aveiage 
monthly turnover of less than 50 


grammes. Here again, there is absolutely. 


no guidance whatever in the rules. 
[Para. 5.] 


Actually looked at from the point 
of view of there being no guidance 
whatever to determine what exactly 
is too low a turnover or looked 
at from the point of vicw of the 
licensing authorities cxercising their, dis- 


cretion in favour-of the applications far: 


renewal holding that their turnover were 
not low, the rule is capable ‘of arbitrary 
application-and abuse, and therefore, it 
offends Article 14 of the Constitution and 
that too with reference to the exercise of 
the fundamental right of the citizens unde 

Article 19 (1) (g). 


Rule 2 (f of the- Rules dealing 
with matters to which 
be had before issuing a license and stating 
that the licensing authority shall have re- 
gard to the need to increase the number of 
licensed dealers in a city or- town etc., is 
applicable only to the grant of license 
and not to the renewal of a licence. 


[ Paras. 11 and 12] 


Rule 2 (f) shows that the increase in the 


number of licensed dealers will have‘to be - 


with reference to a particular city, town or 
district’ and it cannot be with reference to 
any ad hoc or arbitrary turnover, which has 
na reference whatever ta the city, town 
or district. It may be in ane place the 


demand for gold is much having regard ta - 
the status, affluence and the custom of the - 
people living ‘in that area. But in another - 
place, the demand may not be-so much. . 


To treat both cf them alike, without re- 


fererice to the peculiar situations prevail-. - 
ing in each locality, will to be deny equa- | 
'; sheer spirit. of business compctition will 
That is. 


lity of opportunity provided for in Article 
14 of the Constitution of India. 
the reason why rule 2 (f) expressly refers 
to the city, tawn or district being taken 
as a unit and the number of licences being 
determined with 
these particular cases the imposition of 


rule 3 (ee) is a general one and-not.with re-'- 


regard ‘shall . 


reference thereto. In' 
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ference ta the peculiar aù particular, situa” 
tior. prevailing in a particular city, town 
or district, and therefore rule 3. (ee) as 
introduced, by the amendment, cannat be 
justified with reference to rule 2 (f) of the 
Rules. Section 27 (6-A) of the Gold 
Control Act expressly contemplates the 
Central Government making special Rules 
with reference to this statutory provision, 
if itis of opinion that it is necessary or exe. 
pedient ‘in: the interests of the general 
public, to restrict or reduce the number cf 
licensed « dealers, having regard to the 
quantity of gold produced in India and 
the.supply therein of gold through lawful 
channels. Here also, the provisa makes 
it absolutely clear that the rules which are 
special in character and which have to 
be made pursuant ta section 27 (6-A) are 
not on a par with those made under sec- 
tion 114, in view of different provisions 
having been made as to the time when 
they will come into force. Section 
114. (3) of the Act imposes an obli- 
gation on the Central Government to 
place the rules framed by it undef section’ 
114 on the table of both the Houses of 
Parliament, evén though the Rules them- 
selvés come into force immediately. or on À 
the date * notified by ‘the Central 
Government.” | [Para, 13] 
Rule 2 (f) concentrates its attention to the 
situation prevailing in a particular city, - 
town or district and is not general. Simp-. 


. ly because there is a provision in rule 2 ( fy 


for increasing the number of licences over . 
and above the existing licences, having 
regard ta the particulars mentioned there- 
in, it cannot be contended that in order 
ta enable other persons to - apply’ for 
licences, the Government wanted to elimi- 
nate from the field those persons who had 
transactions of -too low a turnover. Even 
assuming that such a statement can be 
valid, it passes One’s comprehension as to 
how it advances the interests of the gene- 
ral public. On the other hand, if there are 
geTiuiné‘déalers as well as persons hav- 
ing norinal transactions side hy side, the 


drive one otit of the fiéld and enable the ` 
other‘'ta continue the business. There- 
fore ta'allow the normal spirit af business 
competiticn ‘to play its role among. the 
licencees will be a factor in favour of the ` 
general public who will be enabled to 
choose their dealer and not the other way 
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about. Thereforc, this limitation, with 
reference ta turnover cannot be said ta be 
a reasonable restriction im the interests 
of the general public. Rule 3 (ze) con- 
stitutes an unreasonable restriction on 
the fundamental rights of the petitioners 
ta carry on thcir business and hence it 
cannot be given effect to or enforced 
against them. 


Rule 3 (ee) introduced by the Central 
Gavernment does not fall within the 
scope of any.of the enumerated matters in 
section 114 (2) of the Gold Control Act. 
If at. all, it can fall only within section 
114 (1) of the Act. Tf so, it must be with 
the abject of carrying out the purpose of 
the Act. The rule in question does not 
carryout the purposes of the Act. From 
this peint of view also, the rule in question 
can be said to be ultra vires. 


Cases referred, to:— 


Herakchand Ratanchand Banthi? and others 
v. Union of India and others, (1970) 1 
S.C.R. 479: A.L.R. 1970 S.C. 1453; Badri 
Prasad v. Collector of Central Excise, Sarvo- 
dayanagar, Kanpur and others, (1972) 1 
S.C.J. 224: ALR. 1971 S.C. 1170; State 
of Madras v. V. G. Raw, 1952 S.G]. 253: 
(1952) 2 MLJ. 135 : 65 L.W. 420: 1952 
§.C.R. 597: AIR. 1952 S.C. 196. 


‘Petitions under, Artilce 226 of the Gon- 
stitution of India, praying that in the 
circumstances stated therein and in the 
respective affidavits filed therewith, the 
High Court'will be pleased to issue writs 
of certiorari (A) calling for all the con- 
nected and relevant records relating to 
the order Nos. ` 


0.) G.No, XVII/7/73/73, T.S, dated 
95-9-73 in W.P.No. 6144/73; (2) XVII{7/ 
51/ 73-T8 dated 25-9-73 in W.P. .No. 
6145/73; (31 XVII/7/52/73—T8 dated 
95-9-73 in W.P.No. 6146/73; (4) XVII 
17/58/73{T8 dated, 25-9-73 in W.P.No. 


6147/73; (5) C. No, XVII/7/92/73] T8 


dated 25-9-73 in W.P.No: 6148/73; (6) 
XVII/7/76]73|T8 dated 25-9-73 in W.P. 
No. 6149/73 ; (7) XVII/7/41/73/T8 
dated .25-9-73 in W.P.No. 
(8) XVII/7/48/73 T8 dated 25-9-73 in 
W.F. No. 6150/73 ; (9) C.No. XVII/7/62/ 
73-T8 datcd 25-9-73 in W.P.No. 6152/73; 
(10) C.No. XVII/7/29/73-T8 dated 25- 
9-73 in W.P.No. 6153/73; (11) XVII/7/ 
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47[73-T8 dated 25-9-73 in W.P.No. 6154] 
73; (12) G.No. XVII/7/31/73-T8 czted 
25-9-73 in W.P.No. 6155/73; (13) XViL/ 
7/49/73-T8 dated 25-9-73 ia W.P.No.6156 
{73; (14) C.No. XVII/7/95]73-T8 datcd 
25-9-73 in W.P.No. 6157/73; (15) C.No. 
XVII/7/72/73-T8 datcd 25-9-73 in W.E. 
Nc. 6158/73; (16) C.No. XVI1/7/75/73- 
T8 dated 25-9-73 in W.P.Nc. 6159/73; 
(17) G.No. XVII/7/35/73-18 dated 25-9- 
73 in W.P.No. 616073; (18) G.Nc. SVIT/ 
7/90/73-T8 datcd 25-9-73 in W.P.No. 
6161/73; (19) XVII/7/79/73/T8 datcd 
25-9-73 in W.P.No. 6162/73; (20) C.No. 
XVII/7/104/73/T8 dated 25-9-73 in 
W.P. No. 6163/73. (21) G.No. XVIil}7] 
24/73-T8 dated 25-9-73 in W.P.No. 
6171/73; (22) G.No. XVIT{7/33/73-T8 
dated 25-973 in W.P. No. 6172/73; 
(23) C.No. XVII}7/61{73-T8 dated 25-9- , 
73 in W.P.No. 6173/73; (24) XVIJ[7|57] 
73-T8 dated 25-9-73 in W.P.No. 6174|73; 
(25) C.Nc. XVII/7]/25/73-T8 dated, 25-9- 
73 in W.P.No. 6175/73; (26) XVII? 
54/73-T8 datcd 25-9-73 in W.P.No. 6176] 
73; (27) C.No. XVIL{7/56/73-T8: cat d- 
25-9-73 in W.P.No. 6177/73; (28) C.No, 
XVII/7/16/73-T8 dated 25-9-73 in W.P. 
No. 6178/73.; (29) C.No. XVIL{7 [88 |73- 
T8 datcd 25-9-73 in W.P.No. 6179]73; 
(30) C.No. XVII/7-/70]73-T8 dated 25- 
9-73 in W.P.No. 6180/73; (31) XVIL? 
21/73-T8 datcd 25-9-73 in W.P.No.6180/ 
73; (32) C.No. XVII/87/78/73-T8 dated 
25-9-73 in W.P.No. 6182/73; (33) G.No. 
XVII/7/18/73-T8 dat d 25-9-73 in W.P. 
No. 6183/73;- (34) |X VIIL/7/36/73-T8 
dated 25:9-73 in W.P.No. 6184/73; 
(35) C.No. XVII/7/97/73-T8 deted 25- 
9-73 in W.P.No. 6184/73; (36) XVII|7]42 
73-T8 dated 25-9-73-in W.P.Nc. 6186/73; | 
(37) ©. No. XVII/7/91/73-T8 datced 
25-9-73.in W.P.No. 6187/73;.(38) -G.No. 
XVIIL/7/107/73-T8 dated 25-9-73 in W.P. 
No. 6188/73; (39) U.No. D.B. Dis. A-No. 
125/73/Ge XVII/13/205/73 dated 7-11-73 
in W.P.No.-6229/73; (40) G.No. D.B. Dis, 
A.No. 123/73-Ge. XVI1{13/203/73 dated 
15-11-73 in W.P.No, 6230|73; (41) C.No. 
XVII/7/131/73-Ge.- dated. 15-11-73 in 
W.P.No. 6392/73 and (42) C.No. XVIT/7/ 
34/73 dated 10-12-73 in W.P.No. 156|74 
passed by the second rcspondent herein in 
each of the petitions and quash the said 


_ orders (B) Calling for the records relating: 


to the order of the second respondent and 
made in (1) No. D.VII/7/8/73/Ge} dated 
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4-11-73 in W.P.Ne. 6763/73;(2) .G.Ne. 
XVII 7/105/73 GO; dated “4-10-73 in 
W.P.No 103/74 ; 13) O.Ne. XVIL/7/9/73 
Go. dated 9-11-73 in W.P.No. 106/74 
and {4) C.No. ° XVIIL/7/6/73 dated 
16-2-74 in W.F.No. 673/74 and quash 
the said orders and (Q) Calling for the 
recards in (1) C.No. XVII/7/70/73 GO 
‘dated 4-10-73 (in W.P. No.194/74)and (2) 
‘CG. No. XVIT/7/69/73 GO dated 4-10-73 
in W.P. No. 195/74 (1) of the second res- 
pondent and quash the same. 


S.Chellaswamy, K A. Panchapagesan, I.Selva- 
ratinam, V. Radhakrishnan, for Petitioners. 


E. Parasaran, Central Government Senior 
‘Standing Counsel, for Respondents. 


‘The Court made the following’ ` 


“ORDER. —All these writ petitions raise a 
common question regarding the validity 
of rule-3.- (ee) of the Gold Control (Licens- 
‘ing of Dealers) Rules, 1969, hereinafter 
‘referred to as the Rules, as amended by 
‘the Government of India Notification 
«dated 27th December, 1972 ‘published in 
the Gazette of India, Extraordinary- on 
‘27th December, 1972. The validity of this 
Ruleis challenged from different angles 
as being unconstitutional .violating the 
‘fundamental rights of the petitioners 
under Article 19 (1) (g) of the Constitution 
-of India, and as conferring an wnguided 
power on the licensing authorities and 
‘therefore. offending Article 14 of . the 
‘Constitution of India,and-as being outside 
‘the rule-making power of the Central 
‘Governmentitself. It was also challenged 
‘on yet another ground which has rele- 
vancy to the year’ 1973 only. I shall 
refer to that also in the, course of this 
judgment, + -, ,. he ae, 

‘2, All these petitioners have ‘béen’ licens- 
ed as dealers. <under sectiori 27 of the 
‘Gold Control: Act- (XLV of : 1968) 
(hereinafter referred to as the Act), for the 
year. 1972. Most of them claim ‘to be 
dealers in gold:even before the Act came 
into force. Rule-3 (a) of the Rules requires 
that an application for renewal of a licence 
‘should be made in.the prescribed form at 
least one month.before the expiry of the 
‘period of validity thereof. > In the present 


cases, the licences- which: the petitioners 


were ‘holding. for the year .1972 were to 


expire on 31st December,-1 972 and there- , 


fore they should have made their applica- 
ML j—33 
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tions for renewal on or before 30th Novem- 
ber, 1972. Admittedly the petitioners 
had made their applications before that 
date. It is unnecessary for me to refer 
to the provisions of the Act and the rules 
as well as the objects sought to be achieved 
by the Act for the simple reason that 
they have been elaborately set out in the 
two judgments of the Supreme Court, 
namely, Harakchand Ratanchand Banthi’s and, 
others etc. v. Union of India and others!, and 
Badri Prasad v. Gollector of Gentral Excise, 
Sarvodayanagar, Kanpur and others? AM 
that is necessary for the purpose of under- 
standing the point raised in these writ 
petitions is to refer to Chapter VII of the 
Act, which deals with dealers and the 
provisions contained in secticn 27 which 
occurs in that chapter and deals -with 
licensing of dealers. Sub-section (1) of 
that section states that save as otherwise 
provided in that Act, no person shall 
commence, or catry on, business as a 
dealer unless he holds a valid licence 
issued, in that behalf by the Administrator, 
Sub-section (2) states that a licerice issued 
under that section shall be in such form 
as may be prescribed, shall be valid for 
such period as may be specified therein, 
may be renewed from time to time, and 
shall be subject to such conditions and 
restrictions as may be prescribed, the 
last of the, requirements having been 
introduced by the. Central Act XXVI of 
1969 after the judgment of the Supreme 
Court in the former decision referred to 
above.. Sub-section (3) states that. every 
licence. issued before the coming into 
force of the Act under Part XII-A‘of the 
Defence of India Rules, 1962, or under 
the -Gold (Control) Ordinance, 1968, 
would continue to be valid until the 
cancellation thereof under.the Act. Sub- 
section (4) enables a person holding a 
licence at the commencement of the 
Act to continue to carry on the business 
and obtain a renewal of-the licence. . Sub- 
section- (5) enables a person who intends 
to commence business after the com- 
mencement of the ‘Act as a dealer to apply 
for a licence and obtain one. It is sub- 
section (6)of section 27 which is important. 
Even at this stage, it is necessary to point 


‘out that sub-section (6) of section 27 as 





1. (1970) i S.CR. 479.: A.LR. 1970 S.C. 1453," 


2. (1972) 1 S.C.J. 224 : A.LR. 1971 S.C. 1170. 
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it stood originally was struck down as 
unconstitutional by the Supreme.Court in 
the former decision referred to already 
on the ground that it constituted an im- 
position of unreasonable restriction on 
the fundamental right of a citizen to carry 
on business. Having struck down section 
27 (6), the Supreme Court also pointed 
out that the licensmg scheme contemp- 
_ lated by the rest of section 27 of the Act 
itself could not be worked in practice and 
therefore observed : 


“Itis, therefore, necessary for Parlia- 
ment to enact fresh legislation imposing 
appropriate conditions and restrictions 
for the grant and renewal of licences 
to dealers, In the alternative the 
Central Government may make appro- 
priate rules for the same purpose in 
exercise of its rule-making power under 
section 114 of the Act.” 


It is thereafter the Central Government 
promulgated the Gold (Control) Amend- 
ment Ordinance, 1969, (VI of 1969) 
which came into farce on 3rd July, 1969. 
Section 27 (6) of the Act was replaced by 
a new pravision with retrospective effect, 
fram the date of the original Act itself, 
„At the same time, on'the very same date, 
the Gold Control (Licensing of Dealeérs) 
Rules, 1969, also were promulgated. 
Section 27 (6) (b) as amended which 
alone is relevant in connection with the 
renewal of licences provides as follows : 


“ Na application for the renewal af 
a licence tc carry on business as a dealer 
shall be rejected unless the holder of 
such licence has been giver a reasonable 
opportunity of presenting his case and 
unless the Administrator is satsified 
that — š 

(i} the application for such renewal 
has been ` made after the expiry of the 
périod specified therefor, or 


(i) any statement made by the appli- 
cant at the time of the issue ar renewal 
of the licence was incorrect or false in 
material particulars, or 


(iti) the applicant has contravened 
any term or condition of the licence or 
any provision of this Act or any rule 
or order made thereunder or of any 
other law for the time being in force 
in so far as such law prohibits or restricts 
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the bringing into or taking out of India» 
of any goods (including coins, currency>- 
whether Indian or foreign, and foreign. 
exchange) or the dealing in such goods 
by way of acquisition or otherwise, or 


(iz) the applicant does not fulfil the 
Prescribed conditions. f 


As far as the rules are concerned, Rule 2, 
of the rules dealt with matters ta which 
regard shall be had before issuing a 
licence. Rule 3 dealt with matters ta be 
considered for the renewal of a licence 
and thé'same is as follows : 


“3. A dealer shall be qualified for 
the renewal of the licence held by him. 
if he fulfils the following canditions 
namely :—, ° 


(a) that the application has been made 
in es A accept form at least one 
mont ore the expiry of the iod: 
of validity thereof on G iiia 


(6) that the prescribed fees for the 
renewal of the licence have been duly: 
deposited ; 


(c) that the premises where the appli-. 
cant Is carrying on business as a licensed 
dealer continues to be suitable and 
secure for the carrying on therein of 
such business ; 


{@) that no statement made by the ap- 
plicant at the time of the issue of renewal 
of the licence was incorrect or false in. 
material particulars ; 


(e) that no condition of the licence has. 
been contravened by the applicant ; 


(f) that the applicant has not contraven- 
ed any provision of the Gold (Contraly 
Act, 1968 or any rule or order made 
thereunder or of Part XVIII-A of the- 
Defence of India Rules, 1962, or of any 
other law for the time being in force in. 
sa far as such law prohibits, restricts: 
or regulates the bringing into or taking 
out of India of any goads (including 
coins; currency, whether Indiar or 
foreign and foreign exchange) or the 
dealing in such goods by way of acquisi-. 
tion or otherwise.” ` 

After clause. (e) of the above rule, a new 

clause . (ee) was. introduced by way of | 

amendment on 27th December, 1972 as. 


ce epu 
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referred ta already and that clause is as 
follows : 


“3 (ee) that the turnover of the appli- ` 


cant in the twelve months immediately 
preceding the date of application for 
renewal of the licence was tao low. 


Explanation.—For the purposes of this 
clause, low turnover means a turnover 
which is on the average,nat more than 
fifty grammes per month except where 
the applicant satisfies the Administra- 


-tor that there are sufficient reasons far. 


an average monthly turnover of lower 
than fifty grammes.” 7 : 


It is the validity of the above rule that is 
challenged in these writ petitions: 


3: As I have painted out already, the 


petitioners contend that this amended _ 


rule cannot apply to an application for 
renewal for the year 1973, because -the 
amendment came into farce only on 27th 
December, 1972, while all the applica- 
tions for renewal should have been made 
and were actually made on or before 
. 30th November, 1972 and ta such appli- 
cations this amendment ought nat ta have 
been given effect to. From one. point of 
view, it is unnecessary to decide this ques- 
tion in the present writ petitions for the 
simple reason that the year 1973 is past, 
and during ‘that period by virtue of 
interim orders passed by this Court . the 
petitioners had been granted renewal of 


licences and they. had heen functioning: 
as dealers and therefore it may not be. 


really necessary ta consider this question 
now, though I am inclined to agree with 
the contention of the petitioners. I may 
also indicate ane ather reason why this 
amended rule could nat be given effect ta 
in respect of licences for the year . 1973. 
As I have pointed out. already, all the 
applications for renewal should have been 
made and were actually made by.the peti- 
tioners on or before 30th Navember, 1972 
and several other applications by other 
persons also had been made on or before 
that date. In between 30th Navéember, 


1972 and 27th December, 1972 several . 
applications for renewal had been ordered . 


actually without reference, to this amend- 


ed rule and only because of the fortuitous - 


circumstance or accident of the applica- 


tions nat having been disposed. of before , 
27th December, 1972, this amended rule, 
came ta be applied ta those applications 


for renewal which remained undisposed of 
on 27th December, 1972. This will be a 
Practical ground for holding that the 

amended rule 3 (ee) should not have been. 
given effect to ta the applications for rene- 
wal for the year 1973. As I have pointed. 
out already, in view of the peculiar facts 

of these cases, namely, that the year 1973 
is past and for that year the petitioners by 
virtue of interim orders passed by this 

Court’ had. been granted renewal of 
licences and they had been carrying on. 
business, it may nat be necessary to decide: 
that. question finally for the purpose of 
these writ petitions. i 


4. The real question is whether the rule 
introduced by the amendment is really‘ 
ulira vires and ‘unconstitutional as offend 
ing Articles 14and 19 (1) (g) of the Con-- 
stitution of India. I may immediately 
refer to the highly defective language in 

whick the rule itself has been couched. I 


_ have extracted the rule in full. The-rule 


itself: states ‘that if the turnover of an. 
applicant for renewal in the twelve months: 
immediately preceding the date of. appli-- 
cation for renewal of the licence. was toa- 
law, the application for renewal shall be;. 
rejected. In the first place, there . ist- 
absolutely no guide-line to the. licencin 
authorities ta decide when a turnover canl. 
be said-ta be too low. Secondly, the turn- 
over which is said to-be too low is nat ta bel, 
calculated with reference ta a standard or|’ 
fixed or unifotm period, but- with) 
reference to variable periods. I have al-- 
ready drawn attention to rule 3 (a) of the- 
rules which provides that an application: 
far renewal should be made at least one 
month ‘before the expiry of the period of 


. validity thereof. There is absolutely no,- 


provision whatever in the rules prescrib-{- 
ing the earliest point of time at which 

the application for renewal can be made.l- 
Theoretically speaking, there is nothing: 
to: prevent a. person applying for renewal- 
of his licence for the year 1973 even in. 
January, 1972, since the rule only requires- 
the minimum period that should elapse- 
between the application for- renewal and. 
the expiry of the validity of the.current 


“licence. Therefore, depending upon thej 


particular point of time at which an appli- 
cation is made, . the rule will have ta be}. 
applied differently to different individuals,; 
because the twelve months period kasta bet. 


roa gare vin 
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‘yoalculated backwards from the date of the 
application for renewal. If the rule is in 
farce, certainly it will be apen to an appli- 
cant ta choose the best of twelve months 
|period and file his application far renewal 
jwith reference ta such a turnaver. Cer- 
{tainly that could not have been a satisfac- 
{tory and fair method of dealing with the 
|right of an individual to carry on his busi- 
‘mess, which is his fundamental rightunder 
oe 19 (1) (g) of ‘the’ Constitution of 
India. 


15. There is absalutely no guide-line what- 
ever far the licensing authorities ta deter- 
mine what is said ta be “ taa lawa turn- 
aver”. This is yet another factor which 
willmake the rule work differently to 


\different individuals depending upon the 


particular officer who deals with the 
application for the renewal of the Licence. 
The Explanation does not throw any light 


on what can be said td be “‘toolow a turn-" 
over”. On the other. hand,.all that the. 
Explanation says is that a turnover which is ' 


jon the average not mare than 50 grammes. 
per month will be considered: ta be ‘ta low 


{turnaver’’, ‘On the face of it,‘ tao low a: 


jturnover’ must be lower than the ‘low: 
jturnaver’, that is, 50 grammes on an ave- 
jrage per month. The-result is, there is 
Jno indication whatever.im the rules as to 
jwhat*turnaver below 50 grammes ave- 
rage per month can-be: considered . ta be 
‘toa low a'turnaver’. Apart from this; 
jthe ` Explanation itself confers 
absolutely arbitrary pawer on the licen- 
sing authorities to ‘treat’ ‘a law turnover’ 
asnot‘a law turnover’ if the appli- 
cant satisfies the licensing.authatity. that 
there are sufficient reasons for an average 
monthly turnover of lower than 50 gram- 
imes. - Here again; there is absolutely na 
{guidance whatever in the rules. It may 


be pointed out iw this context that. the’ 
power to grant a licence: and! renewal: 


thereof under.section 27 of the Act has 
been conferred on Assistant Callectars’ af 
Central Excise. 
of Central Excise functioning in different 
regions deal with different applications 


‘matter áf fact, the facts af the- present 
cases themselves very strongly illustrate 


the passibility. of caprice and vagary of-, 
individual -Assistant Callectors ‘of Central 


Excise playing a vital part in dealing with 
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the applications for renewal filed by 
different persans. In the affidavits filed 

in support of many of the writ petitions, 

the petitioners have given the names of 
five individuals in whose cases, according 
ta the petitioners, the turnover was nil, and 
the applications far renewal were granted. 

Though the counter-affidavit-filed on be- 
half of the respondents had not dealt with 

the cases of. these persons, the files relat- 
ing ta these five individuals have been 

produced before me by the learned coun- 

sel appearing for the respondents. One of 
the names actually mentioned by the peti- 
tioners in the writ petitions is ane K.R. 

Sundaram Achari of Tiruppathur. With 
regard ta him, his turnover for 1972 was 

only 15.392 grammes. In his explanation 

he stated that he-was suffering from 

asthma for the past four years (prior ta 

13-3-73, the date of his explanation), that 

he was taking medical treatment for the 

same and that hence he-could not do 

business during 1972. He alsa submit-. 
ted a certain ` doctor’s’ prescription in 

support of his contention. The Assistant 
Collector, Vellore, accepted this explana- 

tion and granted renewal of the licence. 


6. The second case referred to is one of 
VS. Basheér Ahmed of Tiruppathur. His 
In 
his explanation, he stated that he was 
suffering fram stomach trouble and took 
medical treatment at C-M.C. Hospital,’ 
Vellore and hence he could. not do any 
business during 1972. He also stated that 
on the date of his explanation in March, 
1973, he was all right-and that he would 
do more business. He had further stated 
at the personal ‘hearing given by the Assis- 
tant: Collector at Central Excise, Vellore 
that he was suffering from ulcer for the 
past seven or eight years (prior ta the 


_ personal hearing). ` He produced docu- 


ments ta prave his atténdancé at C.M.C. 
Hospital, Vellore.. He assured that he 
would da more business in future. His 


. application’ for’ renewal was alsa granted 


by the Assistant Collector of Central 


A j ise, Vellore Division, Vellore. 
for renewal and they may. give effect-to, , Excise, Ve > : 


this Explanation in different ways. As a ‘77. " The third case mentioned by the peti- . 


tioners, is one relating. to M.A: Abdul 
Malick of Tiruppathur (wrongly. men- 
tioned by the petitioners as K.A. Abdul 


Malick) His turnaver for the year 1972 


was nil. His explanation was that due to 
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his ill-health and attending to Court cases, 
he cauld not do any business during 1972. 
He also stated that his building owner had 
filed a case in Court ta vacate the dealer’s 
premises and the Court had ordered ta 
vacate the premises in 1972 and that he 
had shifted the dealer’s premises in 1972 
and started business only at the end of 
1972. The Assistant Collector of Central 
Excise, Vellore Division, Vellore, accept- 
ed this explanation and granted the appli- 
cation far renewal of the licence. 


8. The fourth case mentioned “by the 
petitioners is that of A. Poongavana 
Achari of Tiruvannamalai. He had tran- 
sacted business in 1972 ta the extent of 
295-259 grammes. His explanation was 
that he had done gald dealer’s business for 
the past 14 years (prior ta his explanation), 
that due ta ill-health and family affairs he 
could not.attend the shap and that he 
would be doing more transactions for the 
year 1973. He had alsa stated that his 
family was depending upon the gold busi- 
ness and therefore he ‘requested for. re- 
newal of the licence. His licence was also 
renewed by the same Assistant Collector 
of Central Excise, Vellore Division, 
Vellore, ` 


9. The fifth case mentioned by the 
petitioners is that of B. Soganraj 
Jain of Gudiyatham. His transac- 
tions for. the year 1972 amount- 
ed to 523-965 grammes. His explanation 
for the low turnover for the year 1972 was 
his ill-health. He produced. a medical 
certificate in support of his statement. ` At 
the personnel hearing, he alsa stated that 
he had conducted upto 1200 grammes in 
1970, 1000 grammes in 1971 and that 
only in 1972 he was unable to do business 
due to the fact that he was not doing well. 
He also was granted the renewal of the 
licence by the same Assistant Collector af 
Central Excise, Vellore Division, Vellore; 


10. The cases of some of the petitioners 
whose applications for renewal of licences 
were rejected can now be contrasted with 
those of the five individuals mentioned 
above. The petitioner in W.P. Na. 6392 of 
1973 whose turnover was 126 grammes in 
1972 had stated before the Assistant Cal- 
lector of Central Excise, Pondicherry that 
he was suffering from diabetes and blood 
pressure and that he had been under treat- 
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ment during the previous year, that is, 
1972. He had also stated that he had to 
conduct his son’s marriage and for that 
he was having negotiations for about two 
months and that hampered his business. 
He further pointed out that from October, 
1972 to July, 1973 he had transacted busi- 
ness upto 343 grammés. Notwithstand- 
ing this, the Assistant Callector of Central 
Excise; Pondicherry, stated that the ex- 
planation was not convincing and refused. 
the. renewal of the licence. So alsa the 
petitioner in W.P. No. 6172 of 1973 stated 
before the Assistant Collector of Central 
Excise, Vellore, that he was suffering from 
sugar complaint and that was the reason 
for his not having sufficient turnover. The 
petitioners in W. P. No. 6178 of 1973 also 
stated before the Assistant -Collector of 
Central Excise, Vellore, that he was in the 
hospital during the last year (prior ta his 
explanation) on account of illness and 
hence he could not attend to the business. 
The petitioner in-W.P. No. 156 of 1974 
had stated before the Assistant Collector 
of Pondicherry.that due to the ill-health 
of his wife, he could not attend to the work 
and that he had ta be with her frequently 
in the Nursing Home at Pudukottai where 
she was under treatment. He further 
stated that from November, 1972 till the 
date of his explanation he had transacted 
business upto 1453: 752 grammes. Notwith- 
standing this, the Assistant Collector of 
Central Excise, Pondicherry, stated that 
the transactions were not upto the margin 
in 1972.and that the explanation was not 
convincing. ` Similar cases can be multi- 
plied. ee i 

11. It may alsa be noted that while the 
Assistant Collectors of Central Excise had 
renewed licences in respect of persons 


whose © turnover“ was nil, they had 
refused to renew the licences in 
cases where the applicants had 


shown much greater turnover. In 
fact, the petitioner in W.P. No. 6153 of 
1973 had shown a turnover of 301-635 
grammes ; the petitioner in W.P. No. 
6157 of 1973 had shown a turnover 
306.459 grammes, the petitioner in W.P. 
No.6158 of 1973 had shown a turnover of 
359. 416 grammes; the petitioner in W.P. 
Na. 6159 of 1973 had shown’ a turnover of 
495.855 grammes and the petitioner in 
W.P. No. 156-0f 1974 had showr a turn- 
over of 304.426 grammes for the year. In 
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all these cases, the applications far renewal 
had been rejected by the concerned Assis- 
tant Collector of Central Excise. Mr. K. 
Parasaran at one stage wanted ta contend 
that in the cases in which renewal ‘was 
‘granted, the grant af renewal might have 
been erroneous and those cases in which 
‘the renewal was refused, the refusal of re- 
newal might be right. I am not concerned 
here as to which of the orders is right or 
wrong. I am merely referring to these 
‘features only for the purpose of showing 
the possibility of abuse and arbitrariness 
in the application of the amended rule in 
‘question. These facts themselves clearly 
‘and strikingly illustrate the arbitrary exer- 
‘cise of pawer with reference to the Ex- 
planation to rule 3 (ee) extracted already. 
{Actually looked at from the point of view 
jof there being no guidance whatever to 
determine what exactly is too low a turno- 
|ver or looked at from the point of view of 
the licensing authorities exercising their 
‘discretion in favour of the applications for 
‘renewal holding that their turnover were 
(nat low, the rule is capable of arbitrary 
application and abuse and therefore it 
Joffends Article 14 of the Constitution of 
[India and that too with reference to the 
jexercise of fundamental right of the 
citizens under Article 19 (1) (g) of the 
JConstitutian of India. 


12. Asfar asthe secondaspect of the 
‘matter is concerned, I asked the learned 
counsel for the respondents as to what 
exactly is the need for imposing a turnover 
‘criterion for the purpose ofrenewing a 
licence. The learned counsel referred to 
the counter-affidavit filed in these writ 
petitions wherein reliance has been placed 
on rule 2 (f) as well as the pravisions 
‘contained in section 27 (6-A) of the Act. 
In my opinion, neither of these provisions 
supports the case of the respondents herein. 
Rule 2 (f) of the Rules, dealing with mat- 
ters to which regard shall be had before 
issuing a licence, states that the licensing 
authority shall have regard to the need to 
increase the number of licensed dealers 
in the city or town in which the dealer 
intends to carry on business or where 
the applicantintends to carry on business 
in a village, the need-to increase the num- 
berof licensed dealers in the district 
within which such village is situated, 
having regard to :— 
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‘* (i) the number of licensed dealers 
existing in such city, town or district 
as the case may be; and 


(ii) the demand for ornaments which 
is likely to arise in such city, town or 
district, such demand being estimated 
on the basis of the turnaver of the 
licensed dealers, existing therein, for a 
period of three years, preceding the 
year in which such application for the 
issue of licence has been made and 
such turnover shall be determined «on 
the basis of the accounts and returns 
submitted under the law, for the time 
being in force in relation to gold. ” 


In the first place, this rule will have appli- 
cation only to the grant af licence and 
will have no application to the renewal of 
licence. The Supreme Court itself in 
Harakchand Batanchand Banthia and others 
etc. v. Union of India and others1, ta which I 
have already drawn attention, had pointed 
out that there should- be a distinction 
between the requirements at the stage of 
the grant of licence for the first time and 
those at the stage of renewal of a licence. 
In paragraph 18 of the judgment, the 
Supreme Court observed : 


“It was alsa contended that there was 
no reason why the conditions for renewal 
of licence should be as rigorous as the 
conditions far initial grantof licence. 
The requirement of strict conditions for 
the renewal of licence renders the 
entire future of the business of the 
dealer uncertain and subjects it to the 
„caprice and arbitrary will of the adminis- 
trative authorities. ‘There is justifica- 
tion for this argument and the require- 
ment of section 26 of the Act imposing 
the same conditions for the renewal of 
the licence as for the initial grant 
appears to be unreasonable. ”’ 


It is im view of the above observations 
alone, the Central Government when it 
subsequently framed these rules, made 
separate provisions far grant of licence 
and for renewal of licence. Having 
regard ta the above observations of the 
Supreme Court as well as the deliberate 
conduct on the part of the Central Govern- 
ment in making separate provisions for 





1. (1970) 1 S.C.R. 479 : A.LR. 1970 S.C. 1453. 
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matters dealing with grant of licence and 
for those dealing with renewal of licence, 
it is not open to the respondents to rely 
upon rule 2 (f) in support of their present 
Case. 


1g. There is yet another reason for hald- 
ing that the respandents cannot rely upon 
this rule. The rule, as extracted, clearly 
shown that the increase in the number of 
licensed dealers will have to be with 
jreference ta a particular city, town or 
‘district and it cannot. be with reference 
Jtn any ad hoc or arbitrary turnover, which 
jhas no reference whatever to the city, 
jtown or district. It may be in one place 
the demand for gold is much having regard 
|to the status, affluence and the custom 
lof the people living in that area. But in 
another place, the demand may not be 
Jsa much. Ta treat bath of them alike, 
without reference to the peculiar situa- 
tions prevailing in each locality, will to be 
deny equality of opportunity provided 
for in Article 14 of the Constitution of 
India. That is the reason why rule 2 (f) 
[expressly refers to the city, town or district 
being taken as a unit and the number of 
licenses being determined with reference 
thereto. In these particular cases, the 
imposition ofrule 3 (ee) is a general one 
jand not with reference to the peculiar or 
particular, situation prevailing in a parti- 
‘cular city, town or district, and therefore 
rule 3 (ee) as introduced, by the amend- 
ment, cannot be justified with reference 
jto rule 2 (f) of the Rules. 


So far as reliance on section 27 (6-A) of 
the Act is concerned, here again the 
respondents cannat derive any support. 
Section 27 (6-A) is as follows: - 


“Where the Central Government, 
having regard to the quantity of gald 
produced in India and the supply 
therein of gold through lawful channels, 
is of opinion that it is necessary or 
expedient in the interests of the general 
public so ta do, it may, notwithstanding 
anything contained im this section, 
direot the Administrator ta restrict or 
reduce the number of licensed dealers 
to such extent and in such manner as 
may be specified by rules made in this 
‘behalf ¢ 


Provided that na such rules shall come 
‘into force until the expiry of the period 
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referred to in sub-section (3) of section 

_ 114 and if, before the expiry of the 
said periad, both Houses of Parliament 

. agree in making any modification in 
the rule or both Houses of Parliament 
agree that the rule should nat be made 
the rule shali come into force only in 
such modified form or be of no effect, 
as the case may be.” 


This provision expressly contemplates the 
Central Government making special rules 
with reference to this statutory provision, 
if it is of opinion that it is necessary or 
expedient in the interests of the general 
public, to restrict or reduce the number 
of licensed dealers, having regard to the 
quantity of gald produced in India and 
the supply therein of gold through lawful 
channels. Here alsa, the proviso makes 
it absolutely clear that the rules which are 
special in character and which have to 
be made pursuant to section 27 (6-A) are 
nat on a par with those made under sec- 
tion 114, in view of different provisions 
having been made as to the time when 
they will come into force. Section 114 
(3) imposes an obligation on the Central 
Government to place the rvles framed by 
it under section 114 of the table of both 
the Houses of Parliament, even though 
the Rules themselves come into force 
immediately or on the date of notified 
by the Central Government, and the said 
section 114 (c) is as follows : 


“ Every rule made-by the Central 
Government under this section shall be 
laid as soon as may be after itis made, 
. before each Houses of Parliament, while 
it is in session, for a total period of thirty 
days which may be comprised in one 
session or in two successive sessions, and 
if, befare the expiry of the session in 
which it is so laid or the session immedi- 
tely following, both Houses agree in 
making any modification in the rule 
or both Houses agree that the rule 
should not be made the rule shall there- 
after have effect only in such modified 
form or be of no effect, as the case may 
be, sa however, that any such modifica- 
tion or annulment shall be without 
prejudice ta the validity of anything 
previously done under that rule.” 


On the other hand, the proviso to section 
27 (6-A) constitutes an exception to this- 
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provision and the rules made under sec- 
tion 27 (6-A)-willnot Come into force until 
the expiry of the period referred to in sub- 
section (3) of section 114.’ Admittedly no 
rules have been made under section 27 
(6-A) of the Act. So long’as no rules have 
been made under that provision, the 
respondents cannot rely upon the statu- 
tory provision contained in” section 27 
(6-A) itself in support of the amended 
rule 3 (ee). Therefore, I have ta decide 
on the constitutional validity of rule 3 (ee) 
without referénce either rule 2 (f) of the 
Rules ar section 27 (6-A) of the ‘Act. 
I am making it clear that whatever abser- 
vations I am making on rule 3.(ee) as ta 
its constitutional validity is without. any 
reference whatever to the power of the 
Central Government ta` make rules under 
section 27 (6-A) of the Act: I-am_ not: 
expressing any opinion as ta what will be. 
the efficacy or vires of this rule, if the 
Central Government makes special rules 
under section 27 (6-A) of the'Act. Against 
this background, I shall now consider the 
validity af Rule 3 (ee). a 


3 


14. In my opinion, this. rule 3 (ee) 
imposes an unreasonable restriction -om 
the fundamental right of the petitioners 
to carry on -business as gold-dealers. 
Variaus sections of the Gold (Control): 
Act, 1968 as originally enacted had been’ 
struck down by the Supreme. Court in the 
former judgment referred ta by me already 
only on the basis that they interfered with 
the fundamental rights of the citizens to 
carry on business as gold-dealers. Conse- 
quently, I have now to consider’ this 
question only an the basis of the petitioners 
having a fundamental right ta carry on 
business as dealers in gald.” The simple 
question far consideration, is what is the 
relevancy of a particular turnover in a 
particular period and how does it in any 
way advance the interests of the general 
public, with reference to which alone a 
reasonable restriction can be imposed on 
the fundamental rights of citizens under 
Article 19 (1) (gy of the ` Constitution of 
India: The respondents have not placed 
any materials before thé Court to’ show 
that such a restriction is necessary in the 
intérests of the general public. In para- 
graph 6, (Page 5) of the counter-affidavit 
filed before this Court, it is stated: 
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. “The Central Government, on the 
basis of a ‘survey conducted by them 
_ found‘ that there are’ a substantially 
large number of dealers ‘who had no 
transactions er who had very nominal 
transactions according ta their accounts. 
- These dealers continued to get. their 
. licences renewed irrespective: of the 
> quantum of -transaction.’, The. exis- 
- tence of these licencees who were doing 
nominal] transactions prevented genuine 
traders from entering inta the business, 
.as one of the conditions ta be taken into 
account in issuing-a fresh licence is the 
need to increase the number of licensed 
dealers in the locality concerned. 
With a view to, limiting such licensed, 
_. dealers who had no transactions or,who 
_had very nominal -transactions so as 
.to afford, an opening for really bona fide 
persons to apply for and cbtain licences, 
. the Central Government in exercise 
-of the pawers conferred on them by 
‘ section 114 of the Gold Control Act, 
1968 . issued the amendment under 
‘notification ;F.Na,131/6/72-Gc 11 dated 
27th ‘December, 1972 to the Gold 
Control (Licensing of Dealers) Rules, 
:1969 introducing, a new sub-rule (ee) to 


` rule 3,7? 


I-am unable to hold that this statement 
contained in.the counter-affidavit in any 
way supports the validity.of: the rule in 
question, I have-already- referred to the 
fact that rule 2 (f) concentrates its atten- 
tion to the situation prevailing-in a parti-f 
cular city,-town or district and is not gene- 
ral: It,is nat the case of the respanden ts}: 
that in-any particular area new persons 
applied for licences and that their-applica; 
tions had ta be rejected taking into. 
account the existence of the number of 
licences including those held by persons. 
like the petitioners. Simply because there 
isa provision in rule 2 (f) for increasing 
the number’ of licences over and above 
the existing licences, having regard ta-the} 
particulars mentioned therein, it cannotp 
be“contended that in order to enable), 
ather persons to apply for licences, the} 
Government wanted to eliminate - fro 
the field thosé persons wha - had -trans- 
actions of too low -a turnover, Even assum 
mg that such a statement can bė- valid, 
it passes one’s comprehension as to how i 
advances the interests of the general pub 
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lic. On the other hand, if there are 
genuine dealers as well as persons having 
nominal transactions side by side, the 
sheer spirit of business competition will 
drive one out of the field and enable the 
other to continue the business. Therefore 
ta allow the normal spirit of business 
competition to play its role among the 
licences will be a factor in favour of the 
general public wha will be enabled to 
choose their dealer and nat the other 
way about. Therefore, this limitation, 
with reference to turnover cannot be 
said ta be a reasonable restriction in the 
interests of the general public. I repeat 
again that apart from the contention put 
forward in paragraph 6 of the counter- 
affidavit extracted already, the Central 
Government had not placed any-material 
before the Court as to how the imposi- 
tion of the new condition advances’ the 
interests of the general public or is in the 
interests of the general public: Therefore 
Iam clearly of the opinion that rule 3 (ee) 
constitutes an unreasonable restriction on 
the fundamental rights of the petitioners 
ta carry on their business and hence 
it cannot be given effect to ar enforced 
against them. 


15. In this context, it is relevant to 
extract the observations made by the 
Supreme Court in State of Madras v. 
P. G. Row1, which the Supreme Court 
itself referred to and relied on in its judg- 
ment in Harakchand Batanchand Banthia and 
others etc. v. Union of India and others?, 
referred ta already : 


“ It is important in this context to bear 
in mind that the test of reasonableness; 
wherever prescribed, should be applied 
to each individual statute impugned, 
and na abstract standard, or general 
pattern of reasonableness can be laid 
down as applicable to all cases. The 
nature of the right alleged to have been 
infringed, the underlying purpose of 
the restrictions imposed, the extent and 
urgency of the evil sought to be reme- 
died thereby, the disproportion of the 
imposition, the prevailing conditions 

- at the time, should all enter inta the 
judicial verdict. ” 





1. 1952 S.G.J. 253: 1952 S.GR. 597: 
(1952) 2 M.L.J. 135 : A.I.R. 1952 S.C. 196. 
2. (1970) 1S.C.R.479 : A.I.R. 1970 S.C. 1453. 
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These observations acquire signi- 
ficance by virtue of the fact that the 
Supreme Court itself applied these 
observations in determining the consti- 
tutional validity of certain pro- 
Visions of the very same Gold Contral 
Act in the decision referred ta already. 
With reference to the above observations, 
it cannot be held that the requirement 
as te a particular turnover provided for 
in rule 3 (ce)of the Rules passes the test of 
reasonableness. 


16. There is yet another aspect of this 
identical question. What exactly is the 
relevancy of the turnover to the licensing 
pravisions themselves? The object of the 
Gold Control Act, as I have already point- 
ed out had been elaborately set out in 
the judgment of the Supreme Court to 
which I have already drawn attention, 


namely, Harakchand Batanchand Banthia 
and others etc. v, Union of India 
and others', In -paragraph 14 af 
this - judgment, the Supreme Court 


extracted the case of the Central Govern- 
ment as put forward in the counter-affi- 
davit filed by it as follows :— 


“It is stated in the counter-affidavit 
- that the impugned Act was passed in 
order to bring about reduction in the 
quantity of smuggled‘ gold by rendering 
smuggling more dangerous and the 
disposal of smuggled gold in the domes- 
tic market more difficult. Even though 
import of gold had been banned con- 
siderable quantities of contraband gold 
find their way into this country through 
illegal channels. The Customs Depart- 
ment is in itself not in a position to 
effectively combat smuggling over the 
long borders and the coast lines and, 
therefore, the anti-smuggling measures 
have to be supplemented by a detailed 
system of contro] over internal trans- 
actions so as to make the circulation of 
smuggled gold more difficult, if not 
impossible. The loss of foreign exchange 
caused by smuggling of gold was esti- 
mated at nearly Rs.100 crores per 
year in the post-devaluation period, 
and Government felt that it was very 
necessary to reduce the internal 
demand for gold and erect barriers to 
the circulation of smuggled gold within 


1. (1970) 1S.G.R.479 : A.LR. 1970 S.G. 1453. 
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- the country. The ‘submission of 
Mr, Setalvad, was that the reasonable- 
ness Of the impugned provisions of the 
Act had to be judged in the light of the 
widespread smuggling of gold which, 
if nct checked, was calculated to destroy 
the national economy and kamper the 
country’s economic stability and 
progress. ” 


The impugned rule 3 (e) was made under 
section 27 (6) rcad with section 114 of the 
Act. It passes one’s comprehension as to 
how the prescription of a particular turn- 
over achieves the object of the Act, as set 
out by the Central Government itself in 
the counter-affidavit filed before the 
Supreme Court, and extracted above. 
From that point of view alsc,iz can be 
held that the impugned rule is outside 
the scope of the rule-making power of 
the Central Government. As I have 
already pointed out, the rule was made 
only under section 27 (6) read with sec- 
tion 114 of the Act. Section 27 (6) (b) 
which I have already extracted as far as 
the present contest is concerned, merely 
refers ta an applicant not fulfilling the 
prescribed conditions. Section 114 (1) 
of the Act states that the Central Govern- 
ment may, by notification, make rules for 
carrying out the purposes of this Act. It 
jis admitted that ‘rule 3 (ee) imtraduced 
|by the Central Government does not fall 
jwithin the scope of any of the enumerated 
matters in section 114 (2) of the Act. 
|Therefore, if at all, it can fall only within 
jsection 114 (1) of the Act. Tf so, it must 
|be with the object of carrying out the 
purposes of the Act. I have already 
referred ta the purposes of the Act and 
the rule in question does nat carry out the 
purposes of the Act.- Fram this point of 
view also,the Rule in question can be said 
to be ultra vires. As I have already 
pointed out, I am deciding the validity of 
rule 3 (ee) independent of the special 
rules that may be made be the Central 
Government under section 27 (6-A). of 
the Act. 






17. The prescription of a particular turn- 
over in the past as a condition for eligibi- 
lity for obtaining a renewal of a licence 
may. have relevancy ta and a bearing on 
the question if the total number of licences 
to be granted in a defined area or region 
is restricted or limited and that question 
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may possibly arise only if and when the 
Government of India makes special rules 
in exercise of its pawers under section 27 
(6-A) of the Act. Since no such rules 
have been made now, there is no limita- 
tion on the number of licences that can be 
granted or renewed generally, 
without reference to the peculiar and 
particular situations of a city, tawn or 
district and that is the reason why I have 
observed that I am deciding this question 
without reference to the power of the 
Central Government under section 27 
(6-A) af the Act. 


18. . Under these circumstarces, I have 
no hesitation in holding that rule 3 (ee) 
of the Rules is ulira vires and- unconstitu- 
tional and therefore it cannot be enforced 
against the petitioners. In form, the 
petitioners. have prayed for the issue of a 
writ of certiorari quashing the orders of 
the Assistant Collectors of Central Excise 
cancerned declining to grant renewal of 
licences for the year 1973. Since that 
year is past, fram one paint of view that 
relief has become really infructuous. But 
the substantial question which was raised 
in these writ petitions and which is still 
alive is in relation to the validity of rule 
3 (ee) itself which can be enforced against 
the petitioners for succeeding years and 
therefore bath sides argued on the validity 
of rule 3 (ee) and invited the Court to 
pronounce its verdict on the same. Accord- 
ingly I have discussed the matter and 
held that the rule in question is ultra vires, 
and unconstitutional. 


19. Hence, there will be a declaration 
in these writ petitions that rule 3 (ee) 
of the Rules, as introduced by the notifica- 
tion of the Central Government dated 27th 
December,1972published in the Gazette of 
India, Extraordinary, dated 27th Decem- 
ber, 1972 is ultra vires and unconstitutional 
and a direction will issue to the respon- 
dents herein not ta enfarce the said rule 
against the petitioners. There will be no 
order as to costs in any of the writ peti- 
tions. 


RS. 





Ordered according ly§ 


3) RAMACHANDRA RAO 0. KRI HNASWAMI IYENGAR (Varadarajan, 7.) 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—A Varadarajan, F.. 
K. Ramachandra Rao 


D, 


Petitioner* 


Krishnaswami Iyengar and others 
Respondents, 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 14 (1) (b) 
—Landlord—Petition for eviction—Demoli- 
tion and reconstruction—Building 50 years old— 
Landlord’s requirement held not bona fide. 


The landlord filed a petition under sec- 
tion 14 (1) (b) of the Rent Control Act, 
for eviction of the tenant. Eviction was 
ordered by the Rent Controller, but the 
Appellate Authority dismissed the peti- 
tion. On revision, the Revisional Autho- 
rity differed from the Appellate Authority 
and ordered eviction. Thereafter the ten- 
ant filed a revision petition to the High 
‘Court. 


Held, (on the facts), that it was not possible 
to hold that the requirement of a landlord, 
who had no doubt the means and had 
obtained the necessary licence from the 
concerned authorities, was bona fide, 
where his case in the petition for eviction 
was that the building was old and in a dila- 
pidated condition and he therefore-requir- 
ed it for purposes of immediate demoli- 
tion and reconstruction ard that allega- 
tion had not been substantiated but had 
been found to be otherwise in that the 
building had been found to be in a sound 
condition although it was about 50 years 
old. y [Para. 3.] 


Cases referred to: 


David v. Daniel, (1967) 1 MLJ 110; 
Appaou Gramani and another v. Jayalakshmi 
Ammal, (1971) 2 M.L.J. 296 : 84 L.W. 
497. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the 
Order of the Court of the District Judge, 
‘West Thanjavur, dated 30th January,1974 


#C.R.P. No. 1377 of 1974. 
Ath July, 1975. 
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and passed in C.R.P.No. 2 of 1973. 
(Q M.A. No. 49 of 1971 on the file of the 
Court of the Subordinate Judge, Kumba- 
konam as against R.C.O.P. No. 137 of 
1969 on the file of the Court of the Rent 
Cortreller (District Munsif) Kumba- 
konam). 


U. Somasundaram and P. Kothandaraman, 
for Petitioner. 


K. Ramaswami, A. Sarojini Bai, V. Venkata- 
swamy and M.A. Abdul Huq, for Res- 
pondents. 


The Court made the following 


Orver:—This petition is to revise the 
judgment of the learned District Judge, 
West Thanjavur (Revisional Authority) 
made in C.R.P.No. 2 of 1973 in which the 
learned Judge has ordered eviction of the 
petitioner cn the ground that the building 
occupied by him for the purpose of his 


„business is required bona fide by the res- 


pondent for the purpose of demolition and 
re-construction. 


2. The respondent filed the eviction peti- 
tion R.C.O.P.No. 137 of 1969 before the 
Rent Controller, Kumbakonam under 
section 14 (1) (6) alleging that the build- 
ing is in very bad state of repairs and re- 
quires to be immediately pulled down and 
re-constructed and that he therefore re- 
quires the building for the purpose of de- 
molition and re-construction. The learned 
Rent Controller did not give any specifio 
finding regarding the condition of the 
building but allowed the petition observing 
that there is nothing uncommon in the 
petitioner before him requiring thebuilding 
for demolition and reconstruction and that 
under these circumstances he has no reason 
to doubt the honesty and bona fides of the 
petitioner before him. But on appeal, 
the Appellate Authority (Subordinate 
Judge of Kumbakonam) in C.M.A.No. 49 
of 1971 came to a different conclusion 
and allowed the appeal and dismissed 
the petition. He has taken note of the 
casc of the respective parties by observing 
that while it is the case of the petitioner 
bsfore the Rent Controller that the build- 
ing was in a dilapidated condition and 
required immediate demoliticn and re- 
construction, the respondent before the 
Controller contended that the building 
is in a good condition and that he had 
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also improved it by spending about Rs. 
2,000. The witness examined on behalf 
of the landlord had not gone inside the 
building and did not know anything about 
its actual condition. But he has admitted 
that the building is fit. for the tenant’s 
furniture business and that the tenant 
had also put up a terrace to ike building. 
No doubt, the tenant had admitted that 
originally the building was- constructed 
about 50 years ago. However, in the opi- 
nion of the learned Appellate Authority 
the testimony of the tenant proved that 
the building is in a good condition and 
that he had also improved it by spending 
some amounts. He has drawn the 
inference that since the tenant is running a 
furniture mart in the building it can also 
be safely inferred that the building is in 
fact, in good condition and that otherwise 
the furniture mart cannot be run’ in the 
building... Iù these circumstances the 
learned Appellate Authority has expressed 
the view that the landlord “kas not satis- 
factorily ‘proved that .the building is 
really in need of immediate demolition 
and -reconstruction. In that view he 
allowed the appeal and dismissed the 
petition as stated above. But the 
Revisional Authority appears to have not 
taken into consideration the evidence of 
R.W. 1 that-he had terraced the building 
and has observed in his judgment that the 
building itself is a tiled one. He.has not 
given any finding regarding the conditior 
of the building but has observed that he 
does not see’ any oblique motive in the 
petition’ for eviction.. In that view he 
held that the requirement of the landlord 
was, bona fide and ordered eviction. 


3. The learned District Judge has net 
got any satisfactory reason for differing 
from the learned Appellate, Authority on 
the questior: that the building is not in such 
condition as to require immediate demcli- 
tion and reconstruction and for taking 
a different view that the landlord 
requires the’ petition-mentioned building 
bona fide for the purpose of immediate 
demolition and reconstructicn. It is vat 
possible to agree with the learned counsel 
for the respondent that the bona fides 
should be inferred from the other circum- 
stances proved by the landlord namely, 
his means and the fact that he has obtain- 
ed the necessary licence from the Muni- 
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cipality for demolition and reconstruction» - 
But he has not cited any authority in. 
which it was the case of the landlord. 
that the building was in a dilapidated 
condition and that it has been found by the 
trial Court and the Appellate Authority 
to be not so but to be in a good condition 
and still it has been held that the require-- 
ment of the landlord is bona fide. “He 
however, relies on the decisions ir David v. 
Daniel’, and Appavu Gramanj and another v. 
Jayalakshmi Ammal?, but they do not help- 
the case of the landlord. ‘In my view, it is 
not possible to hold that the requirement|' 
of a landlord who has no doubt the means|_ 
and has obtained: the necessary licence}: 
from the concerned authorities is bona fide 
where his case in the petition for eviction 
is that the building is old and ina dilapi- 
dated condition and that he therefore re- 
quires it for purposes ofimmediate demo- 
lition and-reconstruction and that allega-| 
tion has‘not been ‘substantiated but-has 
‘been found to be otherwise in that the 
building has been found to be in a sound]: 
condition although it is about 50 years|. 
old. In these circumstances it is not|, 
possible to uphold the Judgment of the 
learned, District Judge.’ - - f 

4. The petition is allowed with costs. 
throughout. - 


sj. - 


IN THE. HIGH COURT OF JUDI-. 
CATURE AT MADRAS. °. 


PRESENT:—A. Varadarajan, J. : 


————'" . Petition allowed:. 


Karuppa Thevar -and another 
S -7 a e ` Abpellants* 


U. 


Ganapathi Gounder and others 
Respondents. 


Transfer of Property Act (1V of 1882), section. 
53— Fraudulent transfer—What amounts ta— 
Good faith of purchaser—Burden wrongly placed 
Appellate Court ‘can consider evidence. 


Where intention to defeat or delay credi= 
tors on the part of the transferor in conve y- 
ing property is established, the burden of 





4. (1967) 1 M.LJ. 110. me 
2. 84 L.W. 497 : (1971) 2 M.L.J. 296. 


* S.A. No. 1314 of 1972. 
R 30th September, 1975. 
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proving that, the transferee did not share 
the intention of the transferor to defeat 
the creditors by effecting the transfer, is 
upon the transferee and: not upon the 
person attacking the alienation as having 
‘been made with intent to delay and defeat 
the creditors Where a decision has been 
rendered throwing the burden wrongly on 


.a party, merely on that basis the appellate. 


‘Court, in second appeal, has jurisdiction 
to go into the matter and consider the evi- 
‘dence in the case. [Paras. 9, 10.] 


‘Gases referred to :— 


Naniams v. Rangappa,. (1953).2 M.L.J- 737: 
66 L.W. 729: ALR. 1954 Mad. 173; 
Abdul Shukoor Saheb v. Papa Rao, (1964) 1 
MLJ. (S.C.) 49 (1964) 1 S.GJ. 
(1964) 1 An.W.R. (S.C.) 49: A.I.R. 1963 
S.C. 1150 ; Jogi Reddi v. Chinncbbi, (1929) 
T.L.R. 52 Mad. 83: (P.C.) 56 M.L.J. 165: 


56 T.A:6: 114 I.C. 5: A.I.R. 1929 P.C. 13. 


Appeal against the decree of the Ccurt of 


the Suhordinate Judge (II Additional)’ 


‘Coimbatore in Appeal Suit No. 210 of 
197], preferred against the decree of ‘he. 


‘Court of the District Munsif (Additional), 


of Tirupur in: Original Suit No. 233 of 
1966. 


S. Thyagaraja lyer, for Appellants. 
C. Chinnaswami, for 1st Respondent. 


The Court delivered the following - 


JUDGMENT.—The plaintiffs, who failed 
in both the Courts below, are the appel- 
lants. 
filed OS: Na 137 of 1952 against the 
deceased second defendant and his two 
other brothers’ in the District Munsif’s 


Court, Tiruppur, for partition and sepa- - 


rate possession of an one-fourth share in 
certain family properties and obtained a 
preliminary decree for partition and sepa- 
rate possession of one-fourth share and 


costs of Rs, 428,51 on 25th March, 1957, ` 


Exhibit A-3 is the certified ‘copy of the 
preliminary décree. ` Subsequently, he 


sold some properties to the second appel- . 


lant (second plaintiff) and'both the 
appellants filed.an application for passing 
a final decree in I.A. No. 810-0f 1959 on 
25th October, 1960, Both the appellants 
filed E.P.No. 341 of 1962 for delivery 
of possession of the one-fourth share allot- 
ted tq the fitst appellant'and for attach- 


168:, 


The first appellant (first ‘plaintiff) 
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ment of the one-fourth share of the second 
defendant in three items of properties for 
realisation of the costs of Rs. 428.51. 
The’ three items of properties sought to 
be attached are : 1.16 acres of wet lands 
in Survey No. 270/4, 6.09 acres of dry 
lands in Survey No. 265/I and 8.56 acres 
of dry Jands in Survey No. 268 of Karava- 
lur village in Avanashi taluk. There was 
an order on 2]st March, 1962 for attach- 
ment cf the second defendant’s share in 
those properties to be effected by 21st 
April, 1962 and the attachment appears 
to have been effected prior to that date. 
The first appellants one-fourth share was 
delivered in: E.P.No,' 341 of 1962 on Ist 
April, 1962 and. the attached properties 
were ordered to-be'soldon 8th January, 
1963 and the execution petition was ad- 
journed to 11th January, 1963 for further 
hearing. Subsequently, the second defen- 
dant executed the sale deed, Exhibit B-1 
dated 14th May, 1962, in réspcet of his 
one-fourth share ın the aforesaid properties 
in favour of the first deféndant for a 
consideration which is recited as Rs. 4,000. 
However, he filed E.A.No. 56 of 1963 in 
that execution petition on.8th Jaruary, 
1963 for adjournment of the sale fixed on 
that date and paid a sum of Rs. 100 and 
the sale was adjourned to 22nd January, 
1963 on the same proclamaticn, after en- 
tering part-satisfaction. Again he filed 


_ E.A. No.151 of 1963 in that execution. peti- 
" tion on 21st January, 1963 saying that his 


propertiesare brought td sale on that day 
and he'had already paid Rs. 100 and that 
in spite of efforts he was unable to secure 
anything more than Rs. 95 and that the 
sale: may be adjourned- by two months 
after- entering part-satisfaction for that 
amount to enable him to pay the balance 
as thé crops will be ripe for: harvest only 
two monihs* later. Exhibit A-8 is the 
copy of'thė affidavit filed by the second 
defendant in that application. The sale 
was adjourned to 5th February, 1963 and 
the execution petition was ordered to be 
posted on 8th February, 1963 for further 
proceedings; E.P.No. 341 of 1962 was 
dismissed or 8th February, 1963 keeping 
the attachment pending for three months, 
and E.P. No. 397 of 1963 was filed within 
that. period for realising the balance of 
the costs by sale of the attached properties. 
In that execution petition the second 
defendant filed E.A.No.2047 of 1963 on 4th ` 
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November, 1963 for adjournment of the 
sale saying that the immovable proper- 
ties belonging to him are brought to sale 
and he had been able to secure only 
Rs. 100 and that the sale may be adjourn- 
ed by two months after entering part- 
satisfaction for that amount as the crops 
raised by him would be ripe for harvest 
only in two months. The sale was accord- 
ingly adjourned to 19th November, 1963 
after entering part-satisfaction for Rs. 100 
and the execution petition was posted to 
23rd November, 1963 for further hearing. 
ExhibitA-9 is the copy of the affidavit filed 
by the second defendant in that applica- 
tion. The second defendant filed E.A. 
No. 2165 of 1963 on 18th November, 
1963 for adjournment of the sale posted to 
19th November, 1963 by two months say- 
ing that his properties are browght to sale 
on 19th November, 1963 and that the 
sale may be adjourned after entering part- 
satisfaction for asum of Rs. 75 offered then 
as the crops raised on the lands will 
become ripe for harvest only two months 
later, The sale was accordingly adjourn- 
ed to 3rd December, 1963 after entering 
part-satisfaction for Rs. 75. Exhibit A-10 
is the copy of the affidavit filed by the 
second defendant in that application. 
The second defendant again filed E.A. 
No. 2415 of 1963 on 16th December, 1963 
for adjournment of the sale ky one month 
after tendering Rs. 50 saying that his pro- 
perties are being brought to sale on 17th 
December, 1963 and that he may be 
given a month’s time for payment of the 
balance as the crops on the lands will be 
ripe for harvest only in a month. The 
sale was accordingly adjourned to 7th 
January, 1964 after part-satisfaction had 
been entered for Rs. 50 and the execution 
petition was dismissed on the adjourned 
date viz., 10th January, 1964. By that 
time asum of Rs: 420 out of Rs. 428.51 for 
costs had been paid and mesne profits had 
to be ascertained under the preliminary 
decree.Mesne profits payable to the appel- 
lants by the second defendant were ascer- 
tained on 8th August, 1964 as Rs. 1,683.25 
and the appellants filed E.P.No. 199 of 
1965 for recovery of that amount and got 
the very same properties attached again 
on 6th April, 1965 and the sale was posted 
to 2nd November, 1965. Then the first 
defendant filed a claim petition in EAs 
No. 17460f 1965 on.27th October, 1965 
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on the basis of the sale deed, Exhibit B-I. 
The claim petition was allowed on 16th 
December, 1965. Exhibits A-] and A-2 
are the certified copies of the fair order 
and decretal order respectively mace in 
that application. The appellarts filed 
the present suit for setting aside this 
claim order. 


2. The trial Court found that the recital 
in the affidavit, Exhibits A-8 to A-11, that 
the crops raised by the second defendant 
would become ripe for harvest in the future 
may relate to the other properties of the 
second defendant and dismissed the suit. 
This finding has been confirmed by the 
learned Subordinate.Judge of Coimbatore. 
Hence the Second Appeal. 


3. The learned counsel for the appel- 
lants contends that both the Courts below 
had overlooked the fact that the second 
defendant has stated in the affidavits, 
Exhibits A-8 and A-9 filed after the date 
of the alleged sale under Exhibit B-1 on 
14th May, 1962 that his properties were 
being brought to sale for realisatior. of the 
costs due under the decree in the partition 
suit and that the lower appellate Court has. 
wrongly cast the burden of proving that 
the first defendant intended to defeat and. 
delay the creditors in executing Exhibit: 
B-l and submits that in these circumstan- 
ces this Court would have jurisdiction to. 
interfere with the judgment of the Court 
below in this second appeal. 


4. The sale-deed Exhibit B-1, has been 
executed on 14th May, 1962 after the 
properties had been attached - sometime 
prior to 21st April, 1962 for realisation of 
the costs of Rs. 428.51 payable to the 
first appellant from the second defendant 
under the deoree in O.S.No. 137 of 1952. 
referred to above. On thatday the mesn 
profits payable to the first appellant from. 
the second defendant remained to be ascer= 
tained.Then it -was that the seconddefen-. 
dant had executed the sale deed, Exhibit 
B-1, in favour of the first defendant saying. 
that the consideration of Rs. 4,000 had. 
been paid to the second defendant. The 
evidence is that this.amount was paid to 
the second defendant one hour prior to. 
the time of registration of the sale deed 
and that the first defandant got this amout- 
by effecting two sales of properties one. 
week and one month. prior to that date- 
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The learned counsel for the appellants 
submits rightly that if there was any con- 
sideration for Exhibit B-1, it would have 
been paid before the Sub-Registrar, in 
which case there would have been a regis- 
tration endorsement to that effect and 
that it is not probable that it would have 
been paid one hour before the time of 
registration of the document. He also 
submits that the first defendant has not 
produced any evidence to show that he 
had held properties one week or one month 
prior to the date of registration of Exhibit 
B-1 and was in a position to pay a consi- 
deration of Rs. 4,000 for the sale. It may 
also be noted that if the second defendant 
had received the consideration of Rs. 4,000 
for the sale, it is not probable that he 
would have made the aforesaid five appli- 
cations from time to time for adjournment 
of the sale paying small amounts on each 
of those occasions and saying that he 
required the time to enable him to realise 
the money by harvest and pay the same. 
It cannot be stated that there is no subs- 
tance in these submissions of the learned 
counsel for the appellants. : 


5. The sale under Exhibit B-1 was made in 
this case on 14th May, 1962 after the at- 
tachment of the properties sometime prior 
to 2ist April, 1962 for the costs due under 
the decree in O.S. No. 137 of 1952. There 
was also a decree for mesne profits which 
came to be ascertained as Rs. 1,633.25 on 
8th August, 1964. 


6-7. Venkatarama Ayyar,]., has observed 
in Naniams v. Rangappa’, that: 


& It wasnextcontended that the sale un- 


der which the 3rd defendant claims was in | 


execution of a decree for costs passed in 
favour of the 4th defendant in O.S. No. 
78 of 1937 on 3r¢c March, 1937, that that 
was not a debt which was in existence on 
the date of the gift in favour of the appel- 
lant on 5th August, 1932 and that, there- 
fore, the 4th defendant was not himself 
entitled to avoid the deed of gift under 
section 53 and that the auction-purchaser 
succeeding to his rights could not claim 
higher rights. But the decree for costs was 
passed in an action for specific perfor- 
mance of the agreement dated 20th July, 





1. (1953) 2 MLL.J. 737 at 742 : 66 L.W. 729: 
A.LR. 1954 Mad. 173. 
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1935 which in turn was for the discharge 
of the promissory note dated 25th July, 
1932. The decree can, therefore, be ulti- 
mately traced to a debt which was in exis- 
tence on the date of the deed of gift. Apart 
from that, ‘under section 53 of the 
Transfer of Property Act it is not merely 
the creditors wha are in existence at the 
date of the transfer but alsa subsequent 
creditors that are entitled to avoid it. 
Therefore, it could not be stated that the 
alienation was not made to avoid the cre- 
ditors in the present case. The alienation 
has been made on 14th May, 1962. There 
isno satisfactory evidence to show that 
the first defendant was put in possession 
of the properties on the date of the sale. 
The first defendant has produced only one 
kist receipt (Exhibit B-2) dated 6th Febru- 
ary, 1966, which has been issued to the 
first defendant in respect of survey 
numbers 10 and 313, which are 
not the suit properties. There is, there- 
fore, no satisfactory evidence to show 
that the first defendant was in Possession 
of the properties in pursuance of the 
alienation under Exhibit B-1 although the 
learned District’ Munsif has observed in 
paragraph 8 of his judgment that as far as 
the kist receipts are concerned P,W.1 him- 
self has admitted in the box that the first 
defendant has been paying kist for the past 
6 or 7 years. There appears to be a mis- 
take in the admission by P.W. 1 in view of 
the fact that that the first defendant has 
not produced any kist receipt to prove that 
he paid any kist for the-suit properties, 


8. There was undoubtedly delaying the 
creditors in this case as the second defen- 
dant had filed five applications for grant 
of time and the claim petition had been 
filed only on 27th October, 1965 long 
after the dismissal of E.P. No. 341 of 1962 
in which the properties had been attached 
some time prior to 2Ist April, 1962 and 
after the properties were attached once 
again in the subsequent E.P. No. 199 of 
1965 on 6th April,’ 1965, | Nera 


9. The learned Subordinate Judge has 
observed-in- paragraph 13 of his judgment 
that it may be that the second: defendant 
had a bad-intent when he:negotiated with 
the first defendant and sold his properties” 
under Exhibit B-1. ~ But solong as there iş 
no evidencë and proof that the first defen- . 
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dant also knew of such intent on the part of 
the second defendant, the first defendant, 
had acted in- good faith arid purchased the 
Properties for’ consideration, and the 
transaction under Exhibit B-1 cannotbe 
approved. He has,thus thrown the burden 
on the appellants or proving that the first 
defendant’ was aware ‘of the intent of the 
second defenant to defeat and'delay thé 


creditors. But the Supreme Court has ' 


observed in Abdul Shukoor Saheb -ve pie! 
Rao* as follows : : 


“ Where fraud-on, the part ‘of the trans. 
feror isestablished, i.e., by the. terms of 
paragraph (1) of. section 53 (1) -being 
satisfied, the burden of proving that the. 


transferee fell within the exception is” 


upon him:.and in order to succeed-he 
must establisht hathe was not a ‘party. to 

. the-design of the transferor and that he’ 

did not share the intention with whichthe~ 
transfer had been effected but that he. 
took the sale honestly believing that the 
transfer was in theordinary and normal 
course of business. -When once the con- 


clusion. is reached that the transfer. was- 


effected with the intention on the part’ 
` ofthe ‘transferor-to convert the property 

into cash so as to defeat or delay his cre~" 
` ditors, there cannot be-any doubt on the: 
_evidence’on record.. that’ the plaintiff- 
_ shared that intent, 3? T RRN 


‘Therefore, it would:appear in cases of ‘this 
kind, -the- burden, of proving that the 
transferee did not share the intention.of the 

transferor, who defeated the creditors by 


effecting the transfer, is upon the transferee 


and: not upon the plaintiff’ who ‘attacks’ 
Ithe alienation-as having been made with 
‘intent ‘to'delay anc’ defeat the creditors, Pi 


10. With: regard: to the: jurisdiction, | “Or 


this- ‘Gourt to interfere with a case of this- 


‘kind, where: both. ‘the Courts below have 
agreed: ‘that the-alienation-was not made~ 
‘with intent.to defeat and ‘delay the credi- 
tors;- ‘the learned: counsel for the appellants 
Jogi Reddi v. Ghinnabbi?, 
Council, has observed = 





1. (1964) £ MLJ. ‘(8.C.) 49: Gee, Tsay 
168,% Aaa tae WR. S.C.) 49: ALR. 1963, ' 
se 1150.: 

- (1929) “IER. 
56 MÈT 165°: SOLA. 6: 
1929 P.G213: ~S 


„52 Mad. 83° (PO): 
114 Id. 5. ALR. 
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“Their Lordships would further ob- 
` serve that all the Courts below seem to 
have thrown the onus upon the appellant 
of proving that the properties he claim- 
ed were. his own, instead of placing it 
as`it showld be upon the plaintiff. It 
therefore appears to their Lordships 
‘that there is no question of fact so found 
that can be birding upon an Appellate 
‘Court or. a second appeal ; and that 
it isnecessary for them to consider what 
‘is the true position. 4 


It ‘would, appear from this devin of the; 
Privy Council that where the decision, has 
been rendered throwing the burden wrong-|: 
ly on a patty, merely on that basis the Ap- 
pellate. Court in second appeal would have 
jurisdiction to go into the matter: ard}. 
consider the evidence in the case, There-! 
fore; I agree with. the learned counsel for 
the apppellants that this Court in second - 
appeal has jurisdiction m the present case 
to go into the.question whether on the evi- 
dence, the appellants haye established that 
the alienation wasmadein this case to 
defeat and delay the creditors. 


11. On-the materials. placed before. mie - 
and referred to_above, I find thatthe alie- 

nation under Exhibit B-1 in this. case has . 
been made with intént to defeat and 

delay the’ creditors of the sécond defen- 

dant, and‘ allow this second appeal with 

costs: ‘throughott:... No leave.: 


- R.S. : Appeal alowed. 


a Ea 





i] MUTHURUMARAN 2. STATE OË TAMIL NADU (Ramanujam,.J, ) 


IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) - 
Present :--G. Ramanujam, F. 


T. Muthukumaran 
J. 


State of Tamil Nadu, represented 
by its Secretary to Government, 
Revenue Department, Fort St. George, 
Madras-g and others .. Respondents. 


Tamil Nadu Village Officers Service Rules 
(1970), rules 10 and-18 (b).Village Head- 
man-—Appointment of—Petitioner’s appoint- 
ment cancelled on appeal—.Petition to State for 
revision— Dismissed without recording red- 
sons-—Recording of reasons whether obligatory 
Rule 18 (b) and its scope. ; 


Petitioner® 


In this case, the revisional authority (the 
State) had’ refused to interfere with an 
order passed by the District Collector, on 
appeal, concerning the appointment of a 
village headman. The question was whe- 
ther the State should have recorded red- 
sons in writing for rejecting the petitioner’s 
revision petition. Held? Under rule 10 of 
the Tamil Nadu Village Officers ‘Service 
Rules, 1970, the recording of reasons had 
not been made obligatory on the part of 
the State in disposing of a revision peti- 
tion when it was not annulling, modifying 
or reversing or remitting for reconsidera- 
tion any appellate order. [Para 3.] 


Held, further, the benefit of Rule 18 (4) as 
to age limit can avail only those who were 
found fully qualified and appointed under 
the Board’s Standing Orders on or before 
16th December; 1970 and ‘who continued 
to hold the post on 19th March, 1975. The 
rule cannot cover the case of a person like 
the petitioner in the writ petition who had 
held only a temporary appointment in a 
leave vacancy and not against a perma- 
nent vacancy and whose temporary ser- 
vice was not continuoys from 16th Decem- 
ber, 1970 to 19th March, 1975. 


[ Para. 4.] 





* W.P. No. 6839 of 1975. 
. 4th November, 1975, 
M L J—35 
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village headman. - 
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Petition under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records in Memorandum 
Na, 6938/E-1/75-2 dated Ist October,1975 


of the Government of Tamil Nadu and 
quash the same. 


V. Krishan, for Petitioner. 


The Court made the following 


Orver.—The petitioner was one of the 
four applicants for the post of village 
headman of Senthurai village. The 
Revenue Divisional Officer, the third 
respondent herein, found that the peti- 
tioner and the fourth respondent had all 
the requisite qualifications, but that the 
petitioner is to be preferred for the reason 
that he had got previous experience-af ele- 
ven years. On appeal bythe fourth 
respondent, the second respondent 'can- 
celled the petitioner’s appointment -anq 
appointed the fourth respondent instead, 
as village headman on the ground that, 
as between the petitioner and the fourth 
respondent who had the requisite quali- 
fications, the petitioner was over-aged and 
therefore, the fourth respondent was to 
be selected. Aggrieved against the order 
of the second respondent, the petitioner 
went ' before the first respondent, but 
without any success. The petitioner has 
now approached this Court for.the issue 
ofa writ of certiorari to quash the order 


.of the first respondent which virtually 


affirms the order of the second respondent 
appointing the fourth respondent «as 


2. The two grounds of attack put for- 
ward by. the learned counsel for the peti- 
tioner before me are:. 


(1) that the revisional authority, the first 


respondent herein has not recorded the 
reasons as to why the petitioner’s revision 


is rejected; and (2) the District Revenue 


Officer, the second respondent, had 
erroneously proceeded on the basis that 
rule 18 (b) of the Tamil Nadu Village 
Officers Service Rules, 1970, will not apply 
to the petitioner’s case and therefore, the 
age qualification prescribed under the 
said rule cannot be applied in the case-of 
the petitioner. Š 
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3. As regards the first contention, the 
learned counsel refers to rule 10 of the 
said Rules and states that it is obligatory. 
for the first respondent to record reasons 
in writing while disposing: of a revision 
petition filed before it., But, a perusal of 
rule 10 (4) indicates that the Government 
may call for and examine the records 
relating to any order passed on appeal 
by the District Collector and, for reasons 
to be recorded in writing, annul, modify 
or reverse or remit for reconsideration 
such order on any of the grounds speci- 
fied in sub-rule (5) of rule 10, Sub-rulé 
(5) sets out the grounds on which: the 
order may be annulled,modified or revers- 
ed- or remitted ‘for reconsideration., In 
this case, the. revisional authority has 
refused to interfere with the order passed 
by the District Collector on appeal. The 
question is whether the first respondent 
should have recorded reasons in writing 
for rejecting the petitioner’s revision peti- 
tion. The recording of reasons has: been 
made obligatory under.the rule only.when 
the order appealed against’ is annulled 
or modified or reversed or remitted. for 
reconsideration. The recording ofreasons 
for annulling, modifying . or reversing or 
remitting for reconsideration any appellate 
order is necessary as the statute itself -sets 
out the grounds on which ‘an order could 
be , annulled, modified or. reversed or 
remitted and one must know as-to which 
of the grounds set out in the sub-clauses of 
sub-rule(5) have been relied on by the re- 
visional authority for the purpose of annul- 
ling, modifying or reversing or remitting 
for reconsideration.of the appellate order. 
But, the recording of reasons has not been 
lmade ‘obligatory on the part af the first 
respondent when it 1s not annulling, modi- 
fying or reversing or remitting for’ recon- 
sideration any appellate order. -I can- 
mot, therefore, accept the contention ‘of 
the learned counsel for the petitioner that 
the order in question is vitiated for the 
reason that the Government has not set 
out the reasons for rejection of the peti- 
tioner’s revision petition in the impugned 
order, ' 


4. As regards the second contention that 
the age restriction cannot be put against 
the petitioner in view of rule 18 (b), it is 
admitted that the petitioner is 42 years 
of age ‘and that if rule, 18 (b) is not appli- 
‘cable to him, he cannot be. considered 
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for appointment'.as villager headman 
under the said rules. The main ‘conten-. 
tion is whether the petitioner can invoke 
rule 18 (b) so as to get over the age res-' 
triction set out in rule 8, In this con- 
text, the undisputed fact’is that ‘the peti- 
tioner. was appointed as a temporary, 
village headman in the ‘same village in the 
leave vacancy for a long period, but was, 
not continuously for. the period from 16th 
December, 1970 - to- -19th -Marcli, < 1975 
as required in’ rule 18 (8); “Theré was'a 

break: of twenty-eight days’and: ‘thérefore ; 
the second respondent has‘ taken the view 
that the: petitioner is not entitled to the 
benefit .of ‘rule. 18; (4). The, learned 
counsel’ for the ‘petitioner | submits that 
though there was an interruption ‘for a 
period of twenty-eight days in-the tem- 
porary ‘service of the. petitioner, that 


should be ignored and he’ should be taken 


to have been in continuous temporary 


service: from 16th December, 1970 to 
19th March, 1975. According: to the 
learned counsel, the rule doés not con- 
template a, ‘continuous, service from 16th 
December, 1970 to 18th March,’ 1975 
and what it contemplates i is- à temporary 
service which is substantially continued 
upto 19th March, 1975. Rule 18 (b), so 
far as it is relevant, is extracted ‘below: | 


; - “Nothing ‘contained, ‘in these’ rules 
shall apply to persoris who, ‘on’ 16th 
‘December; 1970: -wére fully qualified 
under ` the Board’s Standing ‘Orders 

‘applicable to the areas not governed by 
the ‘statute and their appointmient‘had 
been,made by the authority competent 
i under the Board’s’ Standing | Orders and 
are holding the posts of village head- 
‘man or additional. village headman, 
village’ karnam or additional village 
“karnam temporarily against permanent 
vacancies and continue as such on 19th 
March, 1975 and ‘they shall be deeihed to 
have been appointed , on a ; pernianent 

" basis.” : i 4 


The learned’ counsel" jot e petitioner 
does not ‘claim that the petitioner’s tem- 
porary: ‘appointment made ‘before 16th 
December, 1970 in this case should be 
taken to have been made on a permanent 
basis as has been provided in the last sen- 
tence of the said sub-rule. But, he relies 
on this sub-rule only for the purpose of 
getting over the age restriction contained 


I) T. Re FARIA, Jn re (Mohan, FY. 


lin the Rules. ‘The ‘rule, as extracted, 
clearly shows that persons who were found 
fully qualified-and appointed under the 
Board’s Standing ‘Orders on ‘or before 
116th December, 1970 and who continue 
to hold - thé post 'on 19th March,: 1975 
are not to be governed: by the restriction 
contained in these‘rules.- First- of all, 
the petitioner’s earlier temporary appoint- 
ment was in a leave vacancy and not 
against a’ permanent vacancy. As a 
matter of fact, the admitted break in the 
service. -of the petitioner as temporary 
village headman was.only becausé the 
permanent incumbent joined duty and as 
a result thereof the petitioner had to go 
out. The permanent vacancy had, in 
fact, arisen only on 6th December, 1973 
consequent'on the resignation ef the last 
joffice-holder. Therefore, I am of the 
view that for two reasons the petitioner 
cannot claim to. be covered by rule 18 (b). 
Firstly, he has not been appointed in a 
permanent vacancy on a _ temporary 
basis; secondly, his temporary service was 
not. continyous from 16th , December 
1970 to 19th March, 1975:as: contempla- 
ted by-rule 18 (b). 5 8 2 De 
5. Thus, the two contentions raised by 
the petitioner have failed. The writ peti- 
tion is therefore dismissed. 


S.J. m Petition dismissed. 
IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. ` 
Present: —S, Mohan, F. 
Mrs. T. R. Faria 


Succession Act (XXXIX of 1925), section 2 
(4)—“Indian ' Ghristian’”—Definition of — 
Anglo-Indian— Whether an “Indian Christian? 
—Petition by Anglo-Indian for succession 
certificate—If maintainable. * . 


Petitioner” 


The petitioner seeking succession -certifi- 
cate was an, Anglo-Indian, The objection 
by the office was that the petition is not 
maintainable. The definition of'‘‘Indian 
Christian?’ under section 2 (d) of the 
Indian Succession Act would not enable 
an Anglo-Indian to file a petition for 
succession certificate. The proper rémedy 
would be to apply for letters of adminis- 





— 7 7 ka 
i 


* Diary No. 8275-of 19757 .° >: 
18th December, 1975, 


‘tof the Act, 
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tration in view of sections 212 and'219 of 
the Act. [ Para, 1.] 


R. Mohan, for Petitioner, 


The Court made the following 


ORDER.—An interesting question hasarisen 
before me by reason of the office note. 


The Petitioner seeking a suecession cer- 
tificate is an Anglo-Indian. The objection 
of the office is that the petition is not 
maintainable, because the definition of 
“Thdian Christian” under section 2 (d) o 

the Indian Succession Act, wauld not'ena- 
ble an Anglo-Indian to file a petition for 
succession certificate. The proper reme- 
dy would be to apply for letters of admi- 
nistration, in view of sections 212 and 219 
Prima facie I am inclined. to 
agree with the office notc. “However, 
what Mr. R. Mohan, learned counsel, 
would urge is that if Anglo-Indians are 
excluded from the purview of the Indian 
Succession Act for obtaining succession 
certificate, it would constitute a discrimi- 
nation within the meaning of Article 14 
of the Constitution of India. Iam afraid 
I cannot decide this point at this stage. 
Certianly, it will be open to.the peti- 
tioner to file a writ petition challenging the 
provisions of the Indian Succession Act 
on the ground of inequality, by means of a 
writ petition. To enable him to do so, 
this matter will stand adjourned by one 
month. Till then, the original petition 
will’ be kept pending. Of course, it 
will be open to thé applicant to file a 
petition for the issue of letters of adminis- 
tration: a 


RS. ——— Ordered accordingly, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—K. Veeraswami, CJ., and Se 
Natarajan, J. 


Revenue Divisional Officer, 
Madurai-13 .. Abpellant* 
0. ; 
Pushpam and others Respondents- 


Tamil Nadu Panchayats Act (XXXV of 1958), 
sections 15 (4), 147—Panchayat—Co-option 
of woman member by majority resolution 
Complaint by a member—Cancellation 4 
resolution by Inspector under section 141— 
Validity—Go-option amounts to election—CGhal- 
lengeable only by election petition. 


In accordance with section 15 (4) of 
Tamil Nadu Act XXXV of 1958, a 
woman member was co-opted to a pam. 
chayat by a majority resolution. On 
a complaint made by a member, the 
Inspector, in exercise of his powers under 
section 147, cancelled the resolution. On 
a petition by the aggrieved co-opted mem- 
ber under Article 226 of the Constitution, 
the Inspector’s order was set aside and 
it was held that the proper remedy against 
the resolution was to file an election peti- 
tion. On appeal against the order, 


Held, co-option in this case did involve 
election in its full sense and the result of 
the election could be called in question 
only through an election petition. 
Though co-option was done by a resolu- 
tion of the panchayat, in the context of 
the statutory provisions and the rules 
it was not within the power of the Inspec- 
tor under section 147 to review or rescind 
the resolution of co-option. [Para. 6.] 


Cases referred to:— 


Govindaswamy v. Palaniswamy, (1964) 71 
L.W. (S.N.) 56; U.K.N. Raju v- Nacharam- 
mal, (1964) 77 L.W. 452; Manammal v. 
Sesha Mudaliar, (1963) 1 MLJ. 94; 
Shanmugavadiou Ammal v. K. V. Subramanian 
and others, C.R.P. No. 1119 of 1971. 


Appeal under clavse 15 of the Letter’ 
Patent against the order of the Honourable 
Mr. Justice Ramaprasada Rao, dated 25th 
October, 1972 and made in the exercise 
EROS eA eed ei See 
* W.A. No, 220 of 1973. 

1Ssh July, 1975, 
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of the Special Original Jurisdiction of the 
High Court in Writ Petition No. 303 of 
1971 presented under Article 226 of the 
Constitution of India to issue a writ of 
certiorari calling for the records relating 
to the proceedings R.O.C. No. P.3/46497 
of 1970, dated 29th December, 1974 of 
the Revenue Divisional Officer, 
Madurai-13 and quash the same. 


S. Ramalingam, Assistant Government 
Pleader, for Appellant. 


G. Nagarajan for R.G. Rajan and V. Radha- 
krishnan, for 1st Respondent. 


ue Judgment of the Court was delivered 
Y- 


Veeraswami, C7.—This appeal is directed 
against an order of Ramaprasada Rao, J., 
who held that co-option of a woman 
member to a Panchayat under the provi- 
sions of the Tamil Nadu Panchayats Act 
(XXXV of 1958) is an election, though it 
took the form of a resolution of the Pan- 
chayat. On that view, he held that the 
Inspector of Panchayats acted in excess of 
his jurisdiction under section 147 of the 
Act in rescinding the resolution. We find 
ourselves in agreement with this decision 
of the learned Judge. 


2. This case relates to Pechikulam 
Panchayat, Madurai District. The Pan- 
chayat had a strength of seven, each of 
whom was elected. But there was no 
woman among them. In accordance 
with section 15 (4), the first respondent 
was by a majority resolution of the Pan- 
chayat at a meeting held on 25th Sep- 
tember, 1970 co-opted. Ona complaint 
made by one of the members of the pan- 
chayat, the Inspector, in exercise of his 
powers under section 147 cancelled the 
resolution on 29th December, 1970. ‘The 
ground was that there was a fraudulent 
counting of the votes on the resolution, 
We are not at the moment concerned 
with this aspect. The aggrieved co- 
opted member successfully petitioned 
to this Court under Article 226 of the Con- 
stitution, Ramaprasada Rao, J., holding 
that the proper remedy for any aggrieved 
member against a resolution was to file 
an election petition and not to have it 
oe by the Inspector under section 
7. 


I] REVENUE DIVISIONAL OFFICER V. PUSHPAM (Veeraswami, CJ.) 


3- Onthe character ofsuch co-option, 
We find a degree of divergence of opinion 
in this Court. -In Govindaswamy v. Palani- 
swamy', U.K.N. Raju v. Nacharammal? 
and Manammal v. Yesha Mudaliar?. 
which was a decision of Ramaprasada 
Rao, J., himself, the view taken was that 
because there is no positive indication 
in section 15 (4) co-option did not involve 
a process of election and it was therefore 
competent for ` the Inspector to rescind 
it as any other resolution of a panchayat. 
In the first of these cases, Anantanara- 
yanan, J., as he then was partly derived 
support from an old Government. Order, 
which was not statutory. Srinivasan, J., 
in the second case, contented himself by 
merely confining himself to the language 
of sub-section (4) of section 15. He 
thought that whereas the other provisions 
in the Act indicated election of members, 
sub-section (4) ofsection 15 did not neces- 
sarily connote the elective process. 
Ramaprasada, Rao, J., in the third case 
merely followed the earlier decisions. 
Gokulakrishnan, J., -in Shkanmugavadiou 
Ammal v. K.V. Subramanian and others*, 
reviewed these. cases, but considered 
that in view of the rules framed 
under section 178 (1) relating to cò- 
option, he should think that co-option 
amounted, to an election. Ramaprasada 
Rao, J., in the instant order on which the 
appeal before us arises concurred ‘with 
him. . 

4. As we indicated, in our opinion, the 
later view in the correct one and we would 
be prepared tohold soeven without the 
rules. Section 14 contemplates a pancha- 
yat to be an elected body, for it, says the 
members of the panchayat shall be elected 
in the manner prescribed. The proviso to 
this section is rather significant because a 
co-opted member for purposes of this 
section is also regarded as one among the 
elected members. The statutory under- 
standing through section 14 itself is that 
co-option involves election and. the 
member co-opted is an elected member 
of the panchayat. Nowhere in the Act do 
we find any justification that a.pancha- 
yat member is ushered into the panchayat 
EI I SSE IL LO te 


1. (1964) 77 L.W. (S.N.) 56. 
2. (1964) 77 L.W. 452. 
3. (1963) 1 M.L.J. 94. 
4, GRP, No, 1149 of 1971, 
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otherwise than by election which need 
not necessarily be always by the same kind 
ofprocess. Section 15 deals with a variety 
of matters which include reservation of 
seats for members of the Scheduled Castes, 
Scheduled Tribes and co-option of women. 
The last item to wit, co-option of women 
would arise only if the panchayat elected 
does not happen tohave a woman mem- 
ber. In that case, the panchayat is en- 
joined, it is indeed entitled to co-opt to 
itself one qualified woman. When it 
speaks of panchayat’s entitlement to 


co-opt, to our mind, it at once 
implies the consensus of the mem- 
bers in their entirety, or of the 


majority of those members, which is 
sascertained by a process of vote taking. 
That is what precisely the word ‘‘co- 
option’? means ordinarily. ‘For instance 
the Concise Oxford Dictionary says that 
co-opt means electinto.a body by votes of 
-existing members. The word is derived 
from optare which means choose and the 
choice necessarily involves ascertaining 
the wishes of each of the members of the 
panchayat already elected into the body 
politic. In this respect, we have, there- 
fore, to differ from the view expressed by 
Srinivasan, J., who, as we said was unable 
to find any elective process in the con- 
templation of sub-section (4) of section 15. 


§. Quite apart, the Government have 
in exercise of their powers conferred by 
sections 178 and 179 (1) of the Act framed 
rules for election of presidents and vice- 
presidents of panchayats. An examina- 
tion of these rules leaves no room for doubt 
that presidents and vice-presidents are 
elected by the ordinary process of elction 
‘with all its trappings. By G.O,No.1553, 
‘Rural Development and Local Adminis- 
tration Department, dated 21st June, 1966 
the Government have directed that 
co-option of a woman member to a pan- 
chayat shall be made after the election of 
the president and the vice-president of 
‘the panchayat and that the procedure 


-prescribed for the election of a vice- 


presdient of a panchayat shall apply to 
the co-option of a woman member to the 
panchayat. This direction has the force 
of law because it was done in exercise 
of the powers under section 178 (1). In 
our opinion, this rule merely brings out 
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what: the: statutory provisions oe 
imply.. o. e ; 


6. To aey we hold that co-option 
in this case did involve election in its full 
sense and the result of the election can be 
called in question only through an election 
petition. Though co-option is done by. a 
resolution of the panchayat, in the context 
of the statutory provisions and the rules 
we have referred to, it is, not-within the 
power of the inspector under section 147 
to review or rescind | the, resolution of 
co-option. 


7. The ocd is therefore’ dismissed” 
No costs, 


SJ. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. |” 


PRESENT :—K. Yeoraswami, 
S. Natarajan J. ` 


‘State of Madras by the Secretary to 
Government R.D. and L.A. Depart- 
"ment, Madras-9 and another 
; eee 


: Appeal re 


ČJ., sad 


Ys 
a 


Deivasigamani Pillai’ Respondent. 
and 
ee oe 

‘The State of Madras. ‘vepresenied by 
the Land Acquisition Officer and 
Revenue Divisional Officer, Tiru- 
koilur, South Arcot District. , 

Ven ; MS ete Abpeltant 


v. 


Balakrishna: Pill; ai “Respondent” 


‘Land! Acquisition Act (Loaf 1894), sections 4 ay 
‘6—Notification as to land sought to be acquired 
—Objections overruled —Declaration _ under 
section 6 madé-—Issue of erratum, to declaration 
testricting' acquisition to’ superstructure and well 
“On the land—Validity——Notification held bad, 


By a notification under section 4 (1) of the 
Land Acquisition Act ccrtain picces ofland 
were sought to be acquired. ‘Objections 
filed were overruled. ‘anda’ declaration 


: SWA Nos. 133 ‘and 186 of 1974. 
12th September, 1975, 


ere u nan 4 
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-under section 6 was published., Thereafter 
-an erratum to the ‘declaration was publi- 
shed stating that what was sought to be 
acquired was not land but only a super- 
structure and well. This was quashed on 
a petition under Article 226 of the Consti- 
tution: On appeal by the- State} 


Held: What was souk. to` be acquired 
must normally find a place in the notifica- 
ition under section 4 (1) of the Land 
Acquisition Act and itnot havingbeen made 
-Clear in the notification that what was 
Sought to be. acquired was only the super- 
structure on the.view: that the land was 
iatham poramboke, the notification itself 
-was bad and the issue of a mere erratum to 
the declaration would not cure this defect. 
Both the notifications under section 4 (1) 
and the declaration under section 6 would 
have to be quashed. Para. 1.] 


W.A.No. 133 of 1974. —Appeal’ under 
Clause, 15 of the Letters Patent against 
the Order of the Honourable Mr. Justice 
-Ramaprasada Rao, dated 93rd October, 
1972 and made, in the exercise of the 
Special Original Jurisdiction of the. High 
Court in Writ Petition No. 4507 of 1970 
‘presented. under Article 226 of the Consti- 
tution of India to issue a writ of certiorari 
calling for the records of the first res- 
pondent in, G.O. R. No. 794, L.A. and 
G.O.R. No. 862, L.A,, and quash the noti- 
‘cation and declaration dated 18th April, 
1964 and 13th June, 1967. 


W.A.No. 186 of 1974.—Appeal - under 
clause 15 of the Letters Patent against the 
‘order of the Honourable Mr... Justice 
Palaniswamy, dated 23rd December, 1970 
and made in the. exercise of the Speciaj 
Original Jurisdiction’ of the High Court 
in Writ. Pétition, ` No. 2520 of, {969 pre- 
sented under Article 226 of. the Constitu- 
tion of India to issue a, writ of certiorari, 
calling for the records on the file’ of the 
respondent in G.O.R. No. 794, L.A. and 
G.O.R. No. 862 L.A., dated 18th April, 
1964 and 13th June, 1967 respectively in- 
clusive of and resulting in the Aware No.5 
of 1968 on his file and quash the proceed- 
‘ings thereon as illegal and not to take any 
‘proceedings pursuant to his noticé in 
Al. 30261 of 1961, dated. 17th July, 1969 
in pursuance of the said notification made 
under the Land Acquisition Act in regard 
to the same in G,O.R. Nọ. .862, L.A, 


i 


Tam ey 


dated 13th June, 1967.and as published 
in the Fort Si: -George Gazette as notifi- 
cation 11.2 No. 238 of 1967 at pages. 227 
and 228 of Part IT of section 2.of the 
Jort St. George Gazette and dated 30th 
Angust, 1967: (praycr amended as per 
order: dated 16th, December, -1970 in 
W.M.P.. No.. 3216! of ! 1970)... 


The Government Pleader, ‘for ‘Appellants. 


kK. Ghandramouli, ` N. Subramaniam, 
5. Sitarama' Tyer,- S. Rajarama Iyer and R.S. 
Veukatachar, for Respondents. 


The Judgment of the’ Court-Wwas delivered 
by 


Veeraswami, CF. —These appeal = ‘are from 
the orders of Palaniswamy, J., and Rama- 
prasada‘Rao, J.. By +a notification under 
section 4-(1) ‘of the Land Acquisition Act 
certain pieces of land ‘were’ souglit to be 
acquired : for a public purpose, to wit, 
for the construction‘of’a-mutton-and vege- 
table market. .One.of the -survey num- 
bers sought to be acquired, which both 
the appeals cover, is R.S.No. 238/IA-IA- 
TAI. The Sind aes in ‘the: monica tipat 
is as follows:— 


“Natham, Poramboke, R. g. No. 238-IA- 
I-A-IA/1 present enjoyers andinterested 
persons:. (1) Balakrishna Pillai, son of 
. „Andi Pillai, ( (2) Dhanammal, aged_ 10, 
"(3) Rajeswari aged 7, (A) Sivapragasam 
aged 3,. (Nos. 2 to 4 minors:by guardian 
father No. 1)-0.13 acre fa thatched tea 
hotel and one: well)’.",. -  « 


Objections were filed ‘by the onii 
that the land wasnotnatham poramboke, 

but belonged to them. But these: objec- 
tions were overruled. There was a decla- 
‘ration under section 6 on 30th' August, 

1967 which’ was published. Thereafter, 

on 28th May, 1968 an erratum to the 
declaration was published-.to the effect 
that what was sought to be acquired on the 
survey number was not the land itself 
but the thatched. tea. hotel and,also well. 

Itis this notification that was-quashed by 
Palaniswamy, J. He found: 


“On the facts proved by, the pecitoaes 
and’ found by the acquisition. officer, 
it follows that the petitioner and his 
predecessors i in. title have been in pos- 
' session of the land, ‘upon whick the 
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present superstructure stands, for, over 
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- thë prescriptive period; . The petitioner 
is thus entitled to. both theland.and the 
superstructure. What is sought to be 
‘acquired, i is only a-part of his: interest 
which is not contemplated under the 
Act. In this view, the entire acquisition 
proccedings ‘sicluding" the notification 
+- under section 4 have to'be struck doun 
as’ being incompetent.’’’ is 


In the appeals filed by the Government 
it is rightly contended that the learned 
Judge went outside the purview of the 
petition under Article 226 of the Constitu- 
tion „to. decide a question of..title as.to 
lard., „From the excerpt frorn the judg- 
ment, it:is obyious that the icarned Judge 
did go into the question of title and gave a 
declaration that the land ‘belonged to the’ 
respondent. This is entirely outside the 
purview of the-petition. The question of 
title will have to be-decided inthe light 
of evidence, especially- the question: of 
possession, which could: not be satisfac- 
torily.decided only on the basis‘of affida- 
vits. in support.of the petition asserting 
or denying title. It is no doubt. true 
that the Government sought. to decide the 
objections and ‘overrule ithe ‘same after 
section’ 4 (I) notification and before the 
declaration under section: 6. We are 
not, called upon to say, whether this 
was proper or. not. But the érratum was 
only to the declaration. ‚That would be 
wrong. What was sought to be acquired 
must normally find a place iù the notifica- 
tion under section 4 (1) and it not having 
been made clear in the notification ‘that 
what was sought to be acquired. was only 
‘the superstructure on the view' that the 
land was natham poramboke; the notifi- 
cation itself was bad and the mere erratum 
to: thei declaration . will: not: cure this 
defect.”. On that ground we agree with 
the learned Judge that. both the notifica- 


tion under section 4 (1) and the declara- 


tion_under section. 6 will ‘have : to be 
quashed.. But the appeals are well- 
founded: inasmuch: as the learned Judge 
went outside the- purview of the writ peti- 
‘and gave a declaration as to the 
ownership of the land. That is set aside. 
To that: limited extent the ‘appeals. are 
allowed. No’ costs., ` 


EEE r ` 
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Abul ‘patily 
: - allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. È 


PRESENT: —K. Veeraswami, CF. and S. 


Natarajan, F. ; 
The Corporation of Madras by its 


Commissioner, Ripon Baildings, 
Madras-3. Appellant* 
a. ; 

C. Kuppuswamy Respondent. 


Madras City Municipal Corporation Act 
(IV of 1919), sections 86 and 349—No bye- 
laws made—Tax Collector —Failure to collect 
arrears of tax—-Commissioner ordering recovet_y 
from the Tax Collectors pay—Order incom- 
petent. ` 


The Commissioner of the Corporation of 
Madras ordered the recovery of a portion 
of the property. tax which had fallen into 
arrears and become time-barred from 
the pay of a tax-collector on the ground 
that the tax-collector had neglected to 
collect the same. The order was quashed 
on a` petition by the tax-collector under 
Article 226 of the Constitution. On 
Letters Patent Appeal by the Corporation, 


Held: When legislative provision vested 
power in a public authority and directed 
that it'should be exercised in a particular 
manner prescribed, in this case through 
by-laws, the power could not be exercised 
in any other way unless the particular 
instance fell within the opening words of 
‘section 86 (1) of the Madras City Munici- 
pal Corporation Act. [Para. 1.} 


The power under section 9f of the Act 
would not avail the Commissioner of the 
Corporation to make the order because 
it was related to the duties of the Corpora. 
tion establishment and not to discipline 
which was specifically found in section 86 
though in the situation, rather unfor- 
tunate, one could not escape from it, to 
wit, there was no power for the Gommis- 
-sioner to impose the punishment which 
‘he had done. [Para. {.] 


Appeal under Clause 15 of the Letters 
Patent against the order of the Honoura- 
ble Mr. Justice K. N. Mudaliyar, dated 


* W.A. No. 143 of 1974. 
22nd September, 1975, 
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29th March, 1973 and made in the exer- 
cise of the Special Original Jurisdiction 
of the High Court in Writ Petition No. 
2451 of 1972 presented under Article 22C 
of the Constitution of India to issue a 
writ of certiorari calling for the records 
ofthe Respondent in proceedings R.D.C. 
No. 11 of 1971, dated 26th May, 1972 and 
quash the said proceedings of the Respon- 
dent dated 26th May, 1972. 


R. Thillai Villalen, for Appellant. 


R. Krishnamurthy, D: Raju and A.R. Laksh- 
manan, for Respondent. 


The Judgment of the Court was delivered 
by z7 l ` 


Veeraswami, CF.—We agree with Muda- 
liyar, J., that the Commissioner of the 
Corporation: did not possess the-power to 
make the order which he did on 26th 
May, 1972 directing recovery from the 
respondent, a -tax collector of a sum of 
Rs. 9,580.48, which represented his 
share of the property tax which he neg- 
lected, according to the Commissioer, to 
collect in spite of instruction and indeed 
allowed the same to become time barred. 
A memorandum dated [2th October, 
1971 was served on the respondent which 
mentioned the still remaining: arrears of 
tax and the: fact that they became time- 


-barred, and‘ called upon him to furnish 


his report within three days. ‘As he 


‘failed to comply with this requircment, on 


30th December, 1971, the following 
charges were framed by the Revenue 
Officer : ; ; 


“1. That they have (another also was 
involved) failed to carry out the instruc- 
tion contained in the circular and 
memo. cited; ` l 


2. That due to their utter neglect, 
inordinate delay has been caused and 
a huge amount of Rs. 23,183:56 is still 
outstanding as time-barred arrears for 
1/68-69.”’ a atlas 


An explanation. was asked for to be sub- 
mitted within three days and since this 
was not done and further time was refused, 
came the impugned order. It said thata 
sum of Rs. 14,370.71 was still outstanding 
in the arrears demand register not covered 
by any action, and proceeded ; 
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“It is therefore ordered. that the total 
amount of Rs. 14,370.71...... is reco- 
vered from the assessor and tax collector 
in the ratio of 1:2° (i.e.,) share `of 
Rs. 4,790.23 from Thiru P.S. Balasubra- 
maniam, assessor, and 2/3rd share of 
Rs. 9,580.48 from Thiru G. Kuppu- 
swamy, tax collector at Rs. 50 per 
month from their salary for May, 1972 
payable on Ist June, 1972 and onwards 
till the entire-amount is recovered.’ 


Mudaliyar, J., quashed this order on the 
ground that the Commissioner did not 
have the power to make the order. In 
the appeal before us, counsel relied on 
sections 86 and 9I of the Madras City 
Municipal Corporation Act, 1919. Sec- 
tion 86—+relates to conditions of service 
of Corporation establishment.. Save as 
otherwise provided in the Act, discipline 
ofa Class III employee will be regulated 
by by-laws made by the council under 
section 349. That section undoubtedly 
vests power in the council to make bye- 
laws in respect of all matters expressly 
required or allowed by the Act to be,pro- 
vided by by-law. Though no specific 
power to frame by-law in respect of dis- 
cipline of employees has been set out in 
section 349, it may well be said that the 
general power in sub-section (1) of that 
section will enable the council to cover 
the matter by a by-law. Unfortunately 
this has not beer done so far; no by-law 
has been framed. When legislative pro- 
vision vests power in a public authority 
and directs that it should be exercised in a 
particular manner prescribed, in this 
case through by-laws, the power cannot 
tbe exercised in any other way unless the 
particular instance falls within the 
opening words of section 86 (1). - Our 
attention has mot been invited . to 
anything showing that the matter 
of discipline and its conduct has been 
provided for elsewhere in the.Act. The 
only other section to which our attention 
has been invited is section 91. That 
again only vests in the Commissioner 
powers of supervision and control over 
the establishment, and even this is con- 
trolled by by-laws and regulations for the 
time being in force and subject to the 
other provisions of the Act as well as the 
tules framed thereunder. Here again, 
lthis power will not avail the Commis- 
lsioner to make the order because it is 
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related .to the duties of the Corporation 
establishment and not discipline which is 
specifically found in section 86. Though 
in thesituation rather unfortunate, one 
cannot escape from it, to wit, there is no 
power for the Commissioner to impose the 
punishment which he has done. That 
will suffiice to sustain the order of Muda- 
liyar, ge ce By pe F a a" A 


2. On that view, it is not necessary to 
examine whether the order of the Commis- 
sioner will be vitiated on any other 
ground, as for instance, for want of ade- 
quate application of his mind to what pre- 
cisely was the guilt of the respondent, be- 
cause non-collection of arrears may- be 
due to either the negligence of the res- 
pondent, ifthere was any, or in spite of his 
diligence, default on the part of the asses- 
see and so on. The Commissioner does 
not appear to have addressed himself to 
this question jnor given a finding that there 
was any laches on the respondent beyond 
failure to make reports about the arrears. 
In any case, we are not on that question, 
The appeal is dismissed with costs. 
Counsel’s fee Rs. 100. 


SJ. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT: —G. Ramanujam, F- 
M.E. Subramani and others 
Petitioners* 

0: - - 
The Commissioner, Hindu Religious 
and Charitable Endowments (Admi- 
nistration) Madras-34 and others 

f Respondents, 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXH of 1959), section 
45—Group of temples—Appointment of Exe- 
cutive officer by Commissioner, Hindu Religious 
and Charitable Endowments—Section 45 
whether gives unguided and arbitrary power— 
“Subject to such conditions as may be prescribed?’ 
—Whether a condition precedent—“As may be 
prescribed”, meaning of—lIssue of show cause 
notice to existing trustees not necessary. 


Section 45 of the Tamil Nadv Hindu Reli- 
gious and Charitable Endowments Act 





*W.P. No. 6867 «£1975 
6th Nevember, 1975. 
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could not be taken to confer an unguided 
or arbitrary power on the Commissioner. 
The power under the section has got to 
be exercised-in terms of the policy of the 


Act i.e., to provide for the administration - 


and governance of the religious and chari- 
table institutions and endowments under 
the State. In the instant case, the Com- 
missioner had specifically stated in the 
order appointing the Executive Officer that 
the power had been exercised for the better 
and proper administration of the group 
of temples. This is not, in any way, 
either irrelevant or extraneous. 

: [Para. 4.] 


Having regard to the language used in 
section 45, it was not possible to construc 


the words, “subject-to such conditions as . 


may be prescribed?” as being a condition 
precedent for the exercise of the power 
under section 45 (1). If the conditions 
have been prescribed, then, the power had 
to be exercised only subject to those condi- 
tions. But, if the conditions were not 


prescribed, it could not be said that the 


power could not, at all, be exercised. 
The expression “as may be prescribed”? 


occurring in the section indicated that the- 


rule-making authority might or. might not, 
prescribe the conditions.: If no condi. 
tions were prescribed, then, the power cf 
the Commissioner could be exercised 
without any restriction, of course, subject 


to the other guidelines indicated by the - 


policy and object of the Act. [Para. 5.] 
Section 45 (1) does not, in terms, provide 
that the power could be exercised only after. 
issuing a show cause notice to the existing 
trustees or after conducting an enquiry 
into the state of affairs of the temples. 

-TPara. 6.] 


Case referred to :— 


O. Radhakrishnan v. Manickam, (1974) 2 
MLJ. 179. l 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circums- - 
tances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records of the proceedings in R. 
Dis. No. 59287 of 1975, dated4th Septem- 
ber, 1975 of the first respondent—Com- 
missioner, Hindu Religious and Charita- 
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ble Endowments, Madras and puash the 
order thereby made. . 


T.V. Subrakmanyam, for Petitioner. 


The Court made the ‘following - 


Orper.—The petitioners -are . three 
ofthe non-hereditary trustees out of the 
five appointed for a religious institution 
comprising’ the Arulmigu Margasahaya 
Iswarar, Varasiddhi Vinayakar and Karu- 
nakara Perumal, etc., group of temples at 
Maduravoyal, Saidapet taluk, Chingleput 
District, by an order dated 27th August, 
1973 of the Assistant Collector, Hindu 
Religious and Charitable Endowments. 
It appears that apart from the three trus- 
tees who are the petitioners herein, the 
other two are not effectively functioning. 
as trustees. The 4th trustee is said to be 
a -former managing trustee and he is said 
to be giving constant trouble to the peti- 
tioners who are said to be sincere in cairy~ 
ing out.their duties as trustees. The Sth 
trustee is said to have resigned from the 
trusteeship. i f mis f 


2. The first respondent herein, in exer- 
cise of his powers under section 45 of the 
Tamil Nadu Hindu Religious and Chari- 
table Endowments Act, 1959, had appe- 
inted, by his order dated 4th September, 
1975 the third respondent as the Execv- 
tive Officer of the group of temples in 
question. The petitioners have chal- 
lenged, in this writ petition, the validity 
of the said appointment. : 


g. According to the petitioners, the order 
appointing the third respondent as the 
Executive Officer of the group of temples. 
in their charge, is invalid for 3 reasons. 
Diz.» 


(1) Section 45 does not give any indica- 
tion as to when and in what circumstances. 
the power of appointing an Executive 
Officer should be exercised and therefore ,„ 
the power under that-section cannot, 


` validly, be exercised as it is unguided and 


arbitrary; 


(2) Section 45 enables the Commissioner 
to appoint an Executive Officer for a 
religious institution subject to such condi- 
tions as may be prescribed and therefore, 
so long as the conditions contemplated by 
that section have not been prescribed by 
the State Government, the Commissioner 
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to exercise ` that 


has no jurisdiction 
and 


power contained in that section ; 


(3) Ir any event, the Gommissioner can- 
not, by his order, appoint an Executive 
Officer under the said section without 
giving any show cause notice to the exist- 
ing trustees or without giving any finding 
that their management is defective. 


4. As regards the first contention, the 
learned counsel points out that section 45 
cannot be taken to have conferred on the 
Commissioner an unguided and arbitrary 
power to appoint an Executive Officer to 
a religious institution, that the mere state- 
ment in the impugned order that it is 
for the better administration of the tem- 
ples, is quite insufficient, and that the 
Commissioner must find that there are 
circumstances warranting him to appoint 
an Executive Officer. Tam of the view 
that section 45 cannot be taken to confer 
an unguided or arbitrary power on the 
Commissioner, that the power under the 
section has got to be exercised in terms of 
the policy ofthe Act i.e., is to provide for 
the administration and governance of 
the religious and charitable institution, 
and endowments, under the State of 
(Tamil Nadu. If, in fact, the Gommis- 
sioner exercises the power under section 
45 on extraneous or irrelevant considera- 
tions, then, the particular exercise of the 
power can be challenged as being outside 
the purview of section 45. In this case, 
the first respondent has specifically stated, 
in the order appointing the executive 
officer, that the power has been exercised 
for the better and proper administration 
of the group ‘of temples. 1 cannot say 
that this is, ir any way, either irrelevant 
or extraneous. I cannot, therefore, hold 
that the impvgned order passed by the 
first respondent is, in any way, arbitrary. 


5. Regarding the second contention that 
since no conditions have been prescribed 
by the rules subject to which the power 
under section 45 has to be exercised, the 
Commissioner cannot exercise the power, 
the learned counsel states that the pres- 
cribing of the conditions is a condition 
precedent for the exercise of the power 
under section 45 (1). Ir support of this 
contention, learned ` counsel places reli- 
ance on a decision of this Covrtin 
O. Radhakrishnan and another v. Manickam 
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and others', In that case, the Court 
had to consider the scope of sectior. 65 (4), 
Section 65 (4) enables the Commissioner 
to modify or cancel an existing scheme 
in respect of a mutt or a specific endow- 
ment subject to such conditions and res. 
trictions as may be prescribed. But, this 
was subject to the fellowing proviso, viz.. 
“Provided that such cancellation or modi- 
fication of a scheme in force shall be made 
only subject to such conditions and res- 
trictions as may be prescribed’. In the 
context of the said provision, the Court 
held that, as the language in section 65 
(4) (a) of the Act stands, the Commissioner 
has no power to modify or cancel a scheme 
On an application made by a party and 
that the power conferred on the Commis- 
sioner has to be exercised suo motu only. 
The Gourt also held that so far as the 
proviso to section 65 (4) (a) is concerned, 
it does not provide merely a mode of exer. 
cising the power, but it really constitutes 
a restriction or circumscription on the 
exercise of the power itself and, therefore, 
without there being the prescription there- 
for, the power itself is incapable of being 
exercised, The language of section 65 
(4) (a) specifically says that the power of 
modification or cancellation of an exist- 
ing scheme under section 65 (1) shall be 
exercised only subject to such conditions 
and restrictions as may be prescribed and 
it is because of that peculiar wording, 
the proviso was construed as limiting the 
power under section. 65 (1). But, sec- 
tion 45 (I)is in a differentform. It says 
“The Commissioner may appoint, subject 
to such conditions as may be prescribed, 
an Executive Officer for any religious 
institution, either a muttor specific endow- 
ment atteched toa mutt”. Having 
regard to the language used in this section, 
it is not possible to construe the word: 

“subject to such conditions as may be 
prescribed” as being a condition precedent 
for the exercise of the power vnder section 
45 (1). If the conditions have been 
prescribed, then, the power has to be 
exercised only subject to those conditions, 
But, if the conditiors are not prescribed, 
it cannot be said that the power cannot, 
at all, be exercised. The power confer- 
red on the Commissioner to appoint an 
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executive officer by the Legislature can- 

not be said to have been taken away by 
the failure or inaction. on the part of the 

Government to prescribe the conditions. 
|The expression ‘as may be prescribed” 
Joccurring in the section indicates that the 
irule-making authority may or may not 
{prescribe the conditions, If the condi- 
(tions are prescribed, then, the power under 
section 45 (1) is subject to those conditions. 
But, if no conditions are prescribed, then, 
{the power of the Commissioner can be ex- 
Jercised without any restriction, cf course, 
jsubject to the other guidelines indicated 







my view, the: learned counsel is not right 
in his submission that section 45 (1) can- 
not be invoked by the Commissioner to 
appoint an executive officer so long as no 
conditions have been prescribed as con- 
templated by that section by the rule-mak- 
ing authority. 


6. As regards the third contention that 
the impugned order is vitiated for the 
reason thet the Commissioner has not 
given any show cause notice to the peti- 
tioners nor their administration has been 
found defective, it is ssen that section 45 
(1) does not, in terms, provide that the 
[power can be exercised only after issving 
ithe show cause notice to the existing trus- 
tees or after condycting an enquiry into 
the state of affairs of the temples. In 
this case, the order proceeds on the basis 
that the appointment of an executive 
officer is necessary :for the better ard 
efficient administration of the temples. 
It has been tecently held by this Covrt in 
Writ Petition No. 5215 of 1975 that if the 
Commissioner finds that the appointment 
of an executive officer for a particular 
religious institution is necessary for the 
better and efficient management of that 
institution, he can proceed to appoint the 
executive officer without ary enquiry 
into the affairs of the temples or without 
any notice to the existing trustees. I 
have to, therefore, reject this contention 
of the counsel for the petitioner as well. 


7. In the result, this writ petition is 
dismissed. : 


SJ. Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present : —K. 
S. Natarajan, J. 


Mahalakshmi Ammal 


Veeraswami, CJ. and 


.. Appellant* 
D. 


G. Vijayasubramaniam and others 
Respondents. 


Will —~Gonstruction— “situa shar urs 
wor us’? —Meaning of. 


By her will, a testatrix had bequeathed 
the B and E schedule properties to her 
second daughter for her lifetime, and 
after her, her grand-daughter S was to get 
the properties. As to this disposition the 
testatrix had said that $ would enjoy the 
properties, Fiaeg hor ur suwir us 
put had added what after $, S’s heirs should 
get the properties inthe two schedules 
absolutely with power of alienation, On 
the question as to the nature of the estate 
given to S, the learned Judge on second 
appeal on a reading of the entirety of the 
will and the pattern of the testatrix’s in- 
tention, held that the words” ari aa SD 
Br urguurd’’ did not really 
express what it meant. On further appeal, 


Heid: Apart from the patterr of the testa- 
trix’s intention, one other fact was that 
she had directed not merely the life-estate 
holders but also the ultimate beneficiari- 
es, namely, the great-grandchildren to 
clear her debts, if any, remaining undis- 
charged. This could only show thein- 
tention ofthe testatrix that she meant the 
great-grandchildren as the ultimate desti- 
nation of the properties. 


On that view, (concurring with the learn- 
ed Judge in second appeal) the expres- 
sion “stagsbay wun guru’ 
occurring in the disposition in favour of 
c § >? would not py itself be determinative 
of the quantum ofthe estate granted by the 
testatrix to her. | Para. 3.] 


Appeal under clause 15. of the Letters 
Patent against the Judgment and Decree 
of the Honourable Mr. Justice Raghavan, 
dated 25th November, 1971 and passed in 
S.A. No. 786 of 1969, preferred to the 


——— eee 


*L.P.A. No. 23 of 1972. lith August, 1975 | 


I) MAHALAKSHMI AMMAL U. VIJAYASUBRAMANIAM }( Veeraswami, C 7). 


High Court against the decree of the 
Court of the District Judge, Madurai, 
dated 30th January, 1969 and passed in 
Appeal Suit No. 278 of 1967 (O.S. No. 110 
of 1965, Principal Svbordinate Judge, 
Madurai). . 


A. Sundaram Iyer, for Appellant. 
K. Thirumalai, for Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswami, G F.—Differing from the con- 
current findings of the first two Courts, 
Raghavan, J., on a construction of the last 
Will and Testament of one Rukmani 
Ammal, dated 9th December, 1934 held 
that the interest which Sundaram Ammal 
was given thereunder, was out a life in- 


terest, the remainder in B and E schedule © 


properties being vested in the testatrix’s 
great grandchildren by Sundaram Ammal. 
The testatrix died in 1935. She had two 
daughters, Muthumeenakshi Ammal,who 
died in 1961, and Sithalakshmi Ammal. 
who died in 1963. The first had two 
daughters,Sundaram Ammal, who died on 
2nd June, 1965 and Subbu narasammal. 
Sithalakshmi Ammal had no issues. By 
the will, the testatrix gave the A schedule 
property to the eldest daughter Muthu- 
meenakshi Ammal and her second daugh- 
ter Subbunarasammal each for life without 
powers of alienation. After their lifetime 
the direction in the will was that Subbu- 
narasammal’s heirs should get the ‘A’ 
schedule property absolutely. B and E 
schedule properties were then next dispos- 
ed of by the testatrix. She said that these 
properties might devolve cn Sithalakshmi 
Ammal, her second daughter, and she 


should enjoy the property without any | 


powers of alienation. After her lifetime, 
Muthumeenakshi Ammal’s eldest 
daughter Sundaram Ammal should get 
the properties. As to this disposition tke 
language employed by the testatrix is 
“rir SS GUITSS MSH BOLA 
ADOTOU (psorag GATT SA 
eisrbuorer ¢rauaegshoor urs Siu 
or Suds aba” The will 
proceeded to say that after the 


jifetime of Sundaram Ammal, her heirs - 


should get the properties in the two 
scheduies absolutely with powers of ali- 
enation. g 
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2. The first two Courts construed the 
disposition ofthe B and E schedule pro- 
perties in favour of Sundaram Ammal as 
absolute so that they considered ihat the 
subsequent disposition in favour of her 
children being in conflict with tne earlier 
disposition, the latter should give way to 
the former. In other words, the disposition 
in favour of the heirsof Sundaram Ammak 
was considered by the first two Courts as 
being repugnant to the earlier disposition. 
Raghavan, J., in Second Appeal, on a 
reading of the entirety of the will and the 
pattern of the testatrix’s intention as 
appearing in paragraphs 5 and 6 as well as 
8 of the will, considered that the words 


“sroargs bao ur ó uwr i” occurring 


in the disposition in favour of Sundaram 
Ammal did not really express what it 
meant. We are inclined to accept this 
construction of the will. 


3. The pattern of the testatrix’s inten- 
tion appears to be to benefit eventually 
the great-grandchildren either through 
Sundaram Ammal or her sister Subbu- 
narasammal. In the case of Subbu- 
narasammal the testatrix has used 
clear language that she should get only a 
life interest and after her life, the remaind- 
er should vest absolutely in her heirs. 
When it comes to the great-grandchildren 
by Sundaram Ammal, we do not see why 
a different construction should be placed, 
her intention being plain, as we said, to 
benefit ultimately her great grandchildren. 
A great deal of stress has beeen laid 
on the expression’ “era ashor 
ur géuunrw’? while the testatrix 
gave an interest in the B and 
E schedule properties to Sundaram 
Amma! and it is contended that this 
meant that absolute interest in these 
schedule properties was given to her and 
that the subsequent disposition should be 
held be invalid, it being in conflict with 
the earlier one. But this contention does 
not. satisfy the rule that in determining 
the intention of the testatrix, we have to 
look into the entire will and all the clauses 
in the will will have to be read together. 
It is only by that means the intention of 
the testatrix'can be gathered satisfactorily. 
Apart from the pattern of the testatrix’s 
intention we have one other fact that she 
has directed not merely the life estate 
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holders but also the ultimate beneficiaries, 
namely, the great-grandchildren, to clear 
her debts, if any, remaining undischarged. 
This can only show the intention of the 
testatrix that she meant the great-grand- 
children as the vltimate destination of her 
properties. On that view, we concur 
with Raghavan, J., that the expression 
“er Ou & 55 Oo -uir Sus ws’? occurring 
in the disposition in favour of Sundaram 
Ammal would not by itself be determina- 
tive of the quantum of the estate granted 
by the testatrix to her. The appeal. is, 
therefore, dismissed. No costs. 


S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA” 
TURE AT MADRAS, © : 


Present :—G. F. R. Paul, F. ` 
Murthi Gounder 


U. 


-mmm 


Petitioner” 


Karuppannz Gounder Respondent, 


Givil Procedure Gode (V of 1908), Order 8, 
rule 9, and section 151—Suit for declaration of 
title—Written statement filed—Issues framed 
and trial” commenced—Subsequent request for 
Jiling additional: written, statement setting up 
new case—Rejection by trial Gourt justified. 


Where, in a’ suit for declaration cf title 
to the suit property, after the trial had 
commenced and two witnesses had been 
examined the defendants filed an applica- 
tion under Order 8, rule 9, Civil Proce- 
dure Code, for leave to file an additional 
written statement raising a new case and 
it was rejected by the District Munsif, 


Held: Considering the stage at which such 
. an application had been filed, undovbted- 
ly, prejudice would be caused to the plain- 
tiff who would now be forced te file a 
reply statement and as consequence there- 
of, fresh and different issues would have 
to be framed and the trial would have 
to begin once over again. Taking these 
circumstances into consideration the 
learned District Munsif rightly refused 
to permit the revision petitioner to file 
the additional written statement. 


[ Para. 9.] 


*G.R.P. No. 2147 of 1974. : 
1st October, 1975. 
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Cases referred to :— 


Shri Rom Eadarmal Didweim v. Govinsbanka 


alias Rameshwar Fohmal, A.J.R. 1961 
Bom. 136; Vava Rowther v. Sulaiman 
Rowther, (1950) 32 L.W. 61: 127 


I.C. 292: ALR. 1930. Mad 814; 
Md. Ibrahim: v. Ahmed Maricar, (1948) 2 
M.L.J. 576: 61 L.W. 836 : A.LR.- 1949 
Mad. 541. . 


Petition under section 115, Civil Proce- 
dure Code, praying the High Court to 
revise the Order of the Court of the 
District Munsif of Sankari at Salem, 
10th June, 1974 dated and made in I.A. 
No, 537:0f 1974 in O.S.No.1246 of 1972. 


V. V. Sridharan, tor Petitioner.. 
A. S. Venkatachalamurthy, for Respondert. 
The Court made the following 


ORDER .—This revision petition is against 


‘the order of the learned District Munsif 


of Sankari refusing to allow an applica-- 
tion filed by the revision petitioner-first 
defendant under Order 8, rule 9 and 
section 151, Civil Procedure Code, to 
receive the additional written statement. 


2. The.suit filed by the respondent was 
for declaration of his title to the suit 
property which comprises of wet lands 
and for a permanent injunction restrain- 
ing the defendants from interfering with 
his possession and enjoyment of the 
‘same. 4 


3. The suit was resisted by the defen- 
dants, of whom the fifth defendant filed 
a written statement which was adopted 
by defendants 1 to 4. In that written 
statement, it is categorically admitted 
in paragraph 3 that the suit property 
belongs to the plaintiff and Muthu- 
swamy and they are in enjoyment of 
the same. But later, on, it is stated that 
about seven months prior to the filing 
of that written statement, the entire 
villagers of Thanamuthiyar Village in 
Kurumbapaty Panchayat headed by a 
particular M.L.A. convened a meeting 
at the request of the villagers and decided 
to put up a pucca road from Idappadi- 
Konganapuram Main Road passing 
through several patta lands including 
that of the plaintiff, the defendants and 
certain others and it was decided that 


MURTHL GOUNDER 2. KARUPPANNA GOUNDER (Paul, 7.) 


the entire’ villagers should contribute 
for the formation of the road, éxcept 
those pattadars in whose lands the new 
road has to . be formed, “and ‘all 
the pattadars including the plaintiff 
agreed -to that, and the- new -road 
was laid five months prior to the 
filing of the written statement, 
it is being used by the entire villagers and 
the Panchayat had agreed to “maintain 
this road. 


4- Issues were, then framed and- the 
trial was commenced. -It appears: from 
the order of the learned District Munsif 
that after the examination ‘of two wit- 
nesses on. behalf -of the defendants, 
the application under Order 8,‘rule 9 
was filed for leave to file an additional 
written statement. — 


5. By'the additional written statement, 
it is sought to ke contended that actually, 
the suit pathway was a customary path- 
way and it has been in existence for well 
over 100 years and it was used by the 
villagers as of right ‘and without any 
interruption and «at the, : beginning 
of 1972, the villagers. of Thana 
Moorthipalayam ‘applied to the Kurumb- 
patti Village Panchayat for the laying 
“of a pucca road and the Panchayat 
passed a resolution: unanimously for 
Jaying the road and for: maintaining 
the same and since some- more lands 
of the pattadars were required for 
laying the pucca road sufficiently wide 
enough to admit hand carts, lorries, 
and other. vehicles, the local MLA. 
and the Panchayat President approached 
the plaintiff, the defendant and some 
-other pattadards to give portions of their 
lands for a public purpose and they 
consented to do so and after obtaining 
their -consent, the Panchayat laid the 
toad and as such the defendants have 
“acquired easement right by prescrip- 
tion. by- user of the suit cart track for well 
over 12 years” and the plaintiff is estop- 
ped from disputing the defendant’s 
right to use the suit pathway and further 
the suit is bad for non-jomder of the 
Kurumbapatti Panchayat Board. 


6. It may be noted that while in the 
original written statement, it. is merely 
stated that the new road was laid only 
five months prior to the filing of the writ- 


and ' 
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ten statement and there was no- whisper 
of the existence of any pathway or cart 
track at that place, it is now sought to 
be made out by the additional written 
statement. that actually there’ was a’ cart 
track over the plaintiffs lands and that 
ofothers which was being used by the 
villagers for over 12 years as an easement 
and that the ‘cart-track was widened 
after the plaintiff and other pattadars 
had given their consent to give portions 
of their land to the Panchayat for laying 
the road. 


4. In the circumstances, the learned 
District Munsif found that by the addi- 
tional written statement, the first defen- 
dant was trying to. set up an entirely 
new case, after the examination of two 
witnesses on the side of the defendants. 
He has referred to the decision in 
Ram Eadarmol Didweim v. Govins banka 
alias Rameshuar Jokmalt, wherein it has 
been observed: ; 


“In, the: case of an amendment of the 
written statement, an amendment 
should not be entertained if it “would 
coaveri the defence into another of a 
' different inconsistent character”, 


The learned District Munsif naha 
observed that the. petition was highly 
‘belated and hence he refused to permit 
the ‘first defendant to file an. additional Š 
written statement. 


3. “Undoubtedly, a defendants is entitled 
to file a, written statement containing 
inconsistent pleas. This has been made 


:clear by the decision in Vava Rowther v. 


Sulaiman Rowther®. But certain other 
considerations would have to be taken 
into account when, a petition is filed for 
permission to receive an additional writ- 
ten statement containing pleas, some of 
which are inconsistent with the pleas 
taken in the original written statement. 
As observed by Rajagopalan, J., in 
Md. Ibrahim v. Ahmed Maricar®: where 
an apparently inconsistent plea is put 
forward in an additional written state- 
ment, it has to be considered whether 





1. A.LR. 1961 Bom. 136. 
2. (1930) 32 L.W. 61 : 127 LC, 292 : ALR. 


1930 Mad. 814. - 
3. (1948) 2 M.L.J.576 : 61 L.W. 836 : A.LR, 


1949 Mad. 541. 
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it is expedient with reference to the 
circumstances of the case to permit such 
a plea being put forward at that stage. 
In that case, the suit had not come up 
for trial and hence, Rajagopalan, J., 
observed “I am unable to see how the 
proposed additional plea, though in- 
consistent, would embarass the trial of 
the suit”. 


9. It is stated in the affidavit filed in 
support of the petition to receive the 
additional written statement that by 
inadvertence, some important pleas were 
omitted to be stated. It is stated by 
the learned counsel for the revision 
petitioner that from the Panchayat 
records, his client came to know that 
there was a cart-track in existence in 
the place where the present pucca 
road had been put up by the Panchayat. 
This is not a case where by mere 
inadvertence, certain pleas were not put 
forward. This is a case where nearly 
2 years after having filed his written 
statement, the first defendant had acqui- 
red some further information and wanted 
to set up a case which is different from 
the case which he had originally set 
up in his written statement. Consi- 
dering the stage at which such an appli- 
cation has been filed, undoubtedly, 
prejudice would be caused to the plaintiff 
who will now be forced to file a reply 
statement and as a consequence thereof, 
fresh and different issues will have to be 
framed and the trial would have to begin 
once over again. Taking these cir- 
cumstances into consideration, I am of 
the view that the learned. District Munsif 
tightly refused to permit the revision. 
petitioner to file the additional written 
statement. I see no ground to inter- 
fere. 


10. The petition is, therefore, dismissed. 


sJ. 


— Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—V. Sethuraman, F. 


Rajasekaran and others .. Appellants 


U. 


Elumalai Goundan and others 
-. Respondents. 


(A) Madras Estates (Abolition and Gonversion 
into Ryotwari) Act (XXV1 of 1948), 
section 1l—-Land in “estate’—Glaim for 
patta—Suit for declaration of title, injunc- 
tion and possession—Civil Gourt’s jurisdiction, 
if ousted. 


(B) Madras Estates Land Act (1 of 1908), 
section 3 (15)—“‘ Ryo’ — Definition of— 
Decision of settlement officer—Whether bind- 
ing on civil Courts. 


(C) Adverse 
permitted. 


In determining the title to properties, 
the Civil Courts have jurisdiction to go 
into all the incidental questions includ- 
ing the character of the lards. 


[Para. 10.} 


The Madras Estates (Abolition and Con- 
version into Ryotwari) Act has not pro- 
vided any machinery for the purpose of 
deciding a dispute between rival clai- 
mants: for ryotwari patta under section 
11 of that Act and any decision. of the 
statutory authority on this aspect has no 
finality so as to bar- the jurisdiction 
of Courts. There is no provision in 
the Abolition Act, which has impressed 
the decision of the statutory authority 
with any finality for all purposes so as 
to rule out decision by the Court’s. 


[Para. 13.} 


The word “ryot” has been defined in 
section 3 (15) of the Madras Estates Land 
Act as meaning a person who holds for 
the purposes of agriculture ryoti land in 
an. estate on condition of paying to the 
landholder the rent which was legally 
due upon it. Therefore, in order to be 
entitled to a patta in respect of a ryoti 


gu 


possession— Tacking— When 


*S.A. No. 999 of 1972. f 
21st November, 1975, 


I] RAJASEKARAN V. ELUMALAI GOUNDAN (Sethuraman, J.) 


land, the lard must be held for the pur- 
pose of agriculture. If the land was 
never cultivated it would not be ryoti 
land. The Estates Land Act is designed 
to protect agriculturists and not others. 

[Para. 14.] 


Any decision in any proceeding under 
section 11 of the Estates Abolition Act 
would not be binding on a Civil Court. 
Similarly any decision under the pro- 
visions of section 18 or 19 of the Act 
with reference to grant of patta to build- 
ings or vacant lands cannot also have a 
finality beyond the scope of examination 
by a civil Court. The firality under 
section 64-C of the Abolition Act is 
only for the purpose of the Act and has 
no effect in a suit fo: declaration of 
title. [Para. 15.] 


A person claiming derivative possession 
from an earlier trespasser could tack on 
the period of adverse possession of the 
earlier trespasser. _ IPara. 21.] 


A succession. of trespassers claiming 
through one another (e.g., as heir, legatee 
assignee, or- otherwise) could, though the 
possession - of each of them had extend- 
ed to less than 12 years, add and tack 
the periods of their possession so as to 
defeat the right of the true owner. 
[Para. 21.] 


Cases referred to :— 


N. P. Ponnuswami v. The Returning Oficer, 
Namakkal Gonstituency, Salem District, 
1952 S.C.J. 100 : (1952) 1 S.G.R. 218: 
(1952) 1 M.LJ. 775: AIR. 1952 S.C. 
64; State of Madras, represented by the 
Gollector of Ramanathapuram at Madurai v. 
Ramalingaswamigal Madam, (1969) 2 M.L.J. 
281 ; State of Madras v. Balamanavala 
Reddiar, (1972) 85 L.W. 141: A.I.R. 1973 
Mad. 14; T. M. Lakshminarayana Ayyarv. 
Nallachi Ammal, (1974) 87 L.W. 276; 


Sri Venugopala Rice Mill v. Raja 
of Pethagundam, (1930) I.LR. 53 
Mad. 367 : 32 L.W 92 : 59 MLJ. 


74 : A.I.R. 1931 Mad. 194; Sri Pallapalli 
Venkatarama Rao v. Musunuru Venkayya, 
(1954) 2 M.L.J. 1 : 67 L.W. 354 : LL.R. 
(1954) Mad. 715; Alapati Venkataramiah v. 
Commissioner of Income-tax, Hyderabad,(1965) 
3 S.C.R. 567: (1965) 2 L.T.J. 164: (1965) 
2 S.Q.J. 283: (1965) 2 M.L.J. (S.C.) 9: 
(1965) 2 An.W.R. (SiC.) 9: ALR. 1966 
S.C. 115; Utkamaram Nathuram Sait v. 


M L J—37 
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Hude Gopalakrisknayya, (1957) M.W.N. 
112: A.I.R. 1957 Mad. 463; Rajagopala 
Naidu v. Ramasubramaniya Ayyar, (1935) 
M.W.N. 503: A.LR. 1935 Mad. 449 ; 
Baæ`jnatk v. Ram Bilas, (1924) 80 I.G. 
12; Nomula Narasimha v. Vasan Mangamma, 
(1925) 91 I.C. 556; Gurbinder S-ngh v. 
Lal Singh, (1966) 2 M.L.J. (S.C.) 8: 
(1965) 3 S.G.R. 63: (1966) 2 S.C.J. 157: 
(1966) 2 An.W.R. (8.C.) 8: A.LR. 1965 
S.C. 1553. 


Appeal against the Decree of the Court 
of the Subordinate Judge, Salem in 
A.S. No. 63 of 1970 preferred against 
the decree of the Court of the District 
Munsif of Salem in O.S. No. 167 of 1966. 


T. Rangasuami Ayyangar, for Appellant. 


K. Parasaran and. S. Jagadeesan, for 
Respondents. - . : 


The Court‘delivered the following 


JupemENtT.—The plaintiffs, who are the 
appellants and who are the father and 
sons filed a suit for declaration of title, 
injunction and -possession in respect of 
four items of properties situated in the 
Pallapatti Zamindari in «Salem. The 
lands originally formed part of Gundu 
Chetty Eri. In 1915 or 1916 a railway 
line was constructed to the south of these 
properties; with the result the flow of 
water towards these lands was interrupt- 
ed. According to the plaintiffs these 
lands ceased to be the Eri land since then. 
The four items are in T.S. No. 7/3 
measuring 10 cents; T.S. No. 7/4 measur- 
ing 19 cents. T.S. No. 7/5 measuring 
22 cents and T. S. No. 7/9 measuring 67 
cents. The father of the plaintiff had 
a rice mill in T.S. No. 6 and these lands 
were acquired from the Zamindar on 
19th December, 1938. A receipt was 
passed for Rs. 649-paid by cheque for 
compensation for the land value for 
patta No. 152 of Pallapatti village. It 
may -be mentioned herein that the rice 
mill is situate in patta No. 152. On 
12th .April, 1943 another receipt was 
executed by the Zamindarini by name 
Gnanambal saying that im respect of 
these lands lyirg west of survey No. 152 
measuring 60 cents, a sum of Rs. 2,400 
was received for the purpose of granting 
a patta and the amount was referred to 
as compensation. The receipt marked 
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as Exhibit A-25 was to be returned to 
the Zamindarini after the paita - was 
granted. On 23rd July, 1945 a further 
receipt for Rs. 1,000 in respect of 10 
cents of land adjacent to.the 60 cents 
mentioned earlier was issued. In this 
receipt also it was declared that it was 
to be returned on the grant of patta. 
The plaintiffs claimed in the plaint that 
these properties had been sold by the 
Zamindarini to the first plaintiffs father, 
that the father was put in possession of 
the properties and that the parties 
owning a rice mill on the east of the suit 
properties enjoyed these lands as appur- 
tenances. The rice mill. along with 
the suit lands were alleged to have been 
leased to one Abboy Chetty in 1945 for 
a period of five years. 
Chetty did not pay the rent properly, 
the father of the first plaintiff filed a suit 
in O.S. No. 244 of 1950 in the Court of 
the Subordinate Judge, Salem, and 
obtained a decree for possession. ` ‘This 
decree was executed in R.E.P. No. 
259/51 and delivery’ of possession was 
obtained in 1952 after removal of the 
obstructions. There was a partition on 
27th May, 1952 between. the first plain- 
tiff and his father and: it- was alleged 
in the plaint that the first plaintiff was 
allotted a half share in the suit properties 
and the mill, the other half falling 
to his father. The father of the first 
plaintiff executed a registered will in 
favour of plaintiffs 2 and 3 in respect 
of the properties and died subsequently 
-on 19th September, 1965. The plaintiff 
thus claimed to have become entitled 
to the whole of the suit properties. 


2. The first plaintiff’s father claimed 
patta for these lands under section 11 (a) 
of the Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948, 
hereinafter called the “Abolition Act”. 
His claim for patta was negatived upto 
the level of the Director of the Settlement. 
Thereafter the claim was considered 
under section 19-A of the Abolition Act 
on. the proposal submitted by the Special 
Assistant Settlement Officer. Under 
that provision the Board directed the 
Special Assistant Settlement Officer to 
dispose of the claim of the petitioner 
under section 18 (4) of the Act. The 
Special Settlement Officer took up 
enquiries under section 18 (4) of the 
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Act and he disallowed the claim on the 
ground that there was no building on the 
notified date and that consequently the 
claim would not fall under section 18 
(4) of the Abolition Act. On revision 
the Director of Settlement confirmed the 
order of the Special Assistant Settlement 
Officer and on further revision the Board 
remanded the case in respect of the suit 
lands to the Settlement Officer, Salem, 
for fresh enquiry and disposal. 


3. The Settlement Officer pointed out 
in his order dated’ 7th ‘August, 1965 that 
in respect of T.S. Nos. 7/4 and 7/5 which 
were above the full tank level, it could 
be presumed that they never formed part 
of the tank bed, and consequently they 
were only ryoti lands. The other lands 
viz., T.S. Nos. 7/3 and 7/9 ceased to be 
part of the tank bed on the formation 
of the railway line in 1916. He, there- 
fore, held that these lands remained 
validly abandoned as tank bed lands and 
that they had also become ryoti lands. 
He held that the landholder was at 


liberty to admit any ryot into possession 


without obtaining the permission of the 
Collector, which would .have been 
necessary under ‘section 20-A of the 
Madras Estates Land Act, if it formed 
part of a tank. The Settlement Officer 
found ‘that the admission by the Zamin- 
dar of the plaintiff’s father with reference 
to these lands was valid.. As the. lands 
were ‘put to non-agricultural use, it was 


-held that the plaintiffs father would be 


entitled to a patta under section 18 (4) 
or under section 19 of the Abolition Act. 
Section 18 (4) would apply with reference 
to buildings and section 19 would apply 
with reference to vacant lands.” 


4. At that stage the first defendant came 
forward with a petition to the Director 
of Settlement praying that the order of 
the Settlement Office: granting ground 
rent patta to the plaintiff’s father under 
sections 18 (4) or 19 of the Abolition Ac: 
should be set aside. ‘The Director 
remanded the matter for fresh disposal 
and this order of remand was confirmed 
by the Government. This led to a writ 
petition being filed bearing W.P. No. 
2544 of 1968, which came before 
Kailasam, J. In this order dated 7th 
January, 1969 the-learned Judge pointed 
out that in the: petition filed by the first 


dy 


defendant he had confined the memoran- 
dum of grounds only to T.S, No. 7/5 
measuring 22 cents in extent and that 
the other survey numbers had been 
struck off. He, therefore, held that the 
Director was in error in reversing the 
order of the Settlement Officer dated 
7th August, 1965 regarding Survey 
Nos. 7/3, 7/4 and 7/9. In his order 
Kailasam, J., observed further as_ follows: 


“It may also -be mentioned that a 
suit by the petitioner for declaration 
of his, title and possession regarding 
T.S. Nos. 7/3, 7/4,7/5 and ‘7/9 is pend- 
ing and the rights of parties may have 
to be decided in the civil litigation”. 


In the result, the order of the Director 
of Settlement dated 30th September, 
1966 was modified and the fresh enquiry 
directed was to be confined only to 
T.S. No. 7/5. The order of the Settle- 
ment Officer in so far- as it related to 
other numbers was set aside. 7. 


5. There was an appeal against this 
judgment .which came before Ananta- 
narayanan, C.J. and Natesan, J.; for 
‘admission .on- 17th -March, 1969: The 
learned Judges pointed out that there was 
a suit for declaration of title pending to 
which the appellant in the writ appeal 
viz., the first defendant herein, was a 
party defendant. They observed _ as 
follows’: Ske 


' “Obviously, the rights between the . 


parties will have to be worked out in 
the original suit, and, in exercise of 
our jurisdiction under Article 226 of 
the Constitution, neither the learned 
Judge (Kailasam, J.) nor. this Bench, 
in writ appeal, will be concerned 
with the merits of that pending liti- 
gation. Indisputably, the! question 
whether the Settlement Officer should 
now make a fresh enquiry,'only con- 


fined to T.S. No. 7/5, or with regard - 


to other survey numbers as well, is 


independent of the rights which may . 


ultimately be declared in. the Common 


Law remedy, being pursued by the. 


respondent, and, will be subject to 
that declaration.” _ 


The Court did not, therefore; see any 
need or justification for the admission 
of the writ appeal. The proceedings 
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before the Settlement Officer -stand 


there even, now. 


‘6. The suit, which has given rise to the 
second appeal, was filed sometime in 
February, 1966 after the Settlement Offi- 
cer passed his order on the 7th of August, 
1965. I have already mentioned that 
the prayer in the suit was for declaration 
of ‘title, for injunction and for possession 
on the ground that the plaintiffs had 
become entitled to the properties by pur- 
chase and the defendants were disturbing 
their possession. The suit was defended 
by the defendants on the ground that the 
receipts, dated 19th December, 1938, 
12th April, 1943 and, 23rd July, 1945 
could not and did not convey any valid 
title to the first plaintiff’s father, that the 


‘proceedings for recovery of possession 


from Abboy Chetty were not bona: fide 
and that the defendants were in actual 
possession of the: properties. Regarding 
T.S. ‘Nos. 7/4 and 7/9 the case of the 
defendants was that they originally be- 


-longed to one Doraiswamy Pillai and then 


to Karuppanna Pillai and that from them 
the first defendant-got possession. It was 
contended that the first defendant, along 
with his predecessors, was in enjoyment 


-of the said Properties for over 25 years. 


47. The trial Court framed issues regard- 
ing:the title of the plaintiffs to the suit 
properties, the alleged trespass by the 
defendant and about the rights of the 
defendants to get the alternative relief of 
the possession. ‘It was held that the plain- 
‘tiffs had’ proved their title, possession. and 


‘trespass and the suit was, therefore, de~ 


creed. 


8. Defendants 1 and 2 to the suit appeal- 
ed against this judgment. The learned 
Subordinate Judge held that the suit pro- 
perties had not been shown to be the 
subject of the transaction under Exhibits 
A-25 and A-26 the receipts, dated 12th 
April, 1943 and 23rd July, 1945 respecti- 
vely, that they did vot evidence the hand- 
ing over of possession, that patta had not 
been issued to the plaintiff and that except 
the “ suspicious ” delivery of possession in 
O.S. No. 244 of 1950r0 other documen- 


.tary evidence had been filed to prove 


possession. The learned Judge pointed 
out that. kist had not been shown to have 
been paid prior to 1950 with reference to 
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the properties and that the records on the 
side of the defendants showed their title 
and their predecessors’ possession from 
the year 1961. In view of these facts 
the learned Judge found that the plaintiffs 
had not proved their title and possession 
and that the defendants had acquired 
title by possession for over 12 years. He, 
therefore, allowed the appeal and dis- 
missed the suit with costs. 


9. In the present appeal filed by the 
plaintiffs, the first submission was that the 
civil Courts, had no jurisdiction to go into 
the question as to the character of the 
lands. According to the learned counsel 
the lands were ryoti lands, and, therefore, 
the Zamindarini and the Settlement 
Authorities had exclusive jurisdiction to 
determine the character of the lands. As 
in this case the character of the lands has 
been found to be ryoti lands, the question 
of issue of patta was exclusively within 
the domain of statutory authorities, so 
that the civil Courts would have no juris- 
diction to go into them. On behalf of 
the respondents the submission was that 
they were not ryoti lands, that the plain- 
tiffs applied for grant of ryotwari patta 
under section. 11 of the Act, that the pro- 
ceedings in respect thereof had no finality 
under the provisions of the statute and 
that the question of title to the property 
could only be gone into by the civil Courts. 


10. In determining the title to properties 
the civil Courts have jurisdiction to go 
into all the incidental questions including 
the character of the lands. In N. P. 
Ponnuswamiv. The Retunirng Officer, Namak- 
kal Gonstituency, Salem District and athers}, 
the Supreme Court pointed out that where 
a right or liability was created by a statute 
which gave a special remedy for enforcing 
it, the remedy provided by that statute 
alone must be availed of. The question 
as to whether the right to obtair. ryotwari 
patta was a common law right or a statu- 
tory right was gone into in the Siate of 
Madras represented by the Gollector of Rama- 
nathapuram at Madurai v. Ramalingaswamigal 
Madam (North Thiruppacheitt) represented by 


1. 1952 SGJ. 100 : 1952 S.GR. 218: 
(1952) 1 M.L.J. 775 : ALR. 1952 S.C. 64. 
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N. S. K. Paramasiva Thevar and others. 
The learned Judges pointed out that 
whenever a claim was made to obtain a 
ryotwari patta under the provisions of the 
Act, the civil Court would have no juris- 
diction to entertain the same, as the 
machinery was previded for in the Act 
for the said purpose. Therefore, it would 
follow that if in the present proceedings 
the question was merely one of issue of 
ryotwari patta, then the civil Court 
would have no jurisdiction to entertain 
any suit in respect thereof. But the pre- 
sent suit is for declaration of title and not 
fora mere issue of patta. 


1x. But where the question is one of 
deciding the rival claims to the title, the 
point to be considered is whether there is 
any Statutory machinery under the Aboli- 
tion Act, so as to rule out the jurisdiction 
of Courts. In the State of Madras v. 
Ramalingaswamigal Madam’, after review- 
ing all the authorities a Bench of this 
Court pointed out as follows :— 


& There is no machinery in the Act to 
determine whether a land im an estate 
is a ryoti land oy a communal land .... 
rarae y+ Even in respect of an enquiry 
for grant of a ryotwari patta under 
section 11 read with section 3 (2) of the 
Act, the decision as to question of title 
by the statutory authorities is only an 
incidental matter which would not 
preclude a civil Court independently 
enquiring into it in a properly constitut- 
ed suit.” 


The learned Judge in dealing with the 
plea that section 64-C of the Abolition 
Act excluded the jurisdiction of Courts 
held that that provision could not be held 
to be a bar. 


1z. The same question has been gone 
into. by a. Division Bench in the State of 
Madras, represented by the District Collector, 
Ramanathapuram at Madurai v. Balamanavala 
Reddiar and another®, and the learned 
Judges observed as follows :— 


€ It is true that by reason of section 11 
of the Abolition Act, the plaintiffs in 


1. (1969) 2 M.L.J. 281. 
2. (1972) 85 L.W. 141 at 146 : A.LR. 1973 
Mad. 14. 
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these suits cannot invoke the jurisdiction 
of the civil Court for obtaining a ryot- 
wari, patta, but they are certainly en- 
titled to get a declaration of their title 
to safeguard their possession of the suit 
lands : ği 


In a later Bench decision reported in T. M. 
Lakshminarayana Ayyar and others v. Nailachi 
Ammal and others}, it was observed that the 
question of title has necessarily to be gone 
into by the civil Court and is nota matter 
within the jurisdiction of the Settlement 
Authority. In the same page it was again 
observed even with reference to a case 
where patta had been granted as 
follows :— 


EE puas we fail to see how it can be 
rightly contended that the question of 
title to the land cannot be agitated in 
the civil Court. Even under the above 
circumstances, the grant of patta by 
the Settlement Authority to a particular 
party may at best be only one piecs of 
evidence regarding the question of title 
to the land. So it cannot be said that 
once the settlement authorities grant a 
` patta to one of the rival claimants, the 
jurisdiction of the civil Court to go into 
the question of title to the land is taken 
away.” i 
At page 281, in paragraph 15 it was point- 
ed out that the Act had not provided any 
machinery to determine a dispute between. 
rival claimants for ryotwari patta under 
section 11 and that section 11 itself did 
not provide such machinery. It was 
also pointed out following the decision in 
the State of Madras v. Ramalingaswamigal 
Madam? that the finality under section 
64-C was enly in respect of matters to be 
determined for the purpose of the Act and 
that section 64-C was not a bar to the 
maintainability of a suit for title. 


13.. From the cases discussed above it 
follows that the Act has not provided any 
machinery for the purpose of deciding a 
dispute between the rival claimants for 
ryotwari patta under section 11 and that 
any decision of the statutory authorities 
on this aspect has no finality so as to bar 
the jurisdiction of Courts. The suit 
herein being for the purpose of getting a 
declaration of title to the lands, all ques- 





1. (1974) 87 L.W. 276 at 280. 
2. (1969) 2 M.L.). 281. 
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tions bearing on the point in issue before 
the Court are open for decision by the 
Court. There is no provision in the 
Abolition Act, which has impressed the 
decision of the statutory authority with 
any finality for all.purposes so as to rule 
out the decision by the Courts. 


14. The next question that arises is 
regarding the character of the lands. 
There is a definition of ‘* Rvoti land ” is 
section 3 (16) of the Madras Estates Land 
Act, as. meaning cultivable land in an 
estate other than private land but as not 
including beds and bunds of tanks and of 
supply, drainage surplus or irrigation 
channels etc. The word “ryot” has 
been. defined in section 3 (15) of the Act 
as meaning a person who holds for the 
purpose of agriculture ryoti land in an 
estate on condition of paying to the land- 
holder the rent which was legally due 
upon it. Therefore, in order to ke entitl- 
ed to a patta in respect of a ryoti land, 
the land must be held for the purpose of 
agriculture. In the present case it is not 
in dispute that the land was claimed as 
an appurtenance to the rice mill owned by 
the plaintiffs. The plaintiffs would clear- 
ly thus be outside the scope of © rycts’, 
as the land is-not held for agricultural 
purpose. The land was never under 
cultivations. The land would not be 
ryoti land. The Estates Land Act is 
designed to protect agriculturists and not 
others. Sri Venugopala Rice Mill v. Raja 
of Pethagoundam?. 

15. ‘The next question is whether the 
decision of the Settlement Officer that 
the land is a ryoti land is binding on civil 
Courts. For the present purpose I pro- 
ceed as if the order of the Settlement 
Officer in Exhibit A-5 still holds the field. 
A Full Bench of this Courtin Sri Pollapalli 
Venkatarama Rao and others v. Musunuru 
Venkayya and others? has held that a deci- 
sion of the Revenue Court incidentally 
on a particular matter which ‘did not fall 
within its exclusive: jurisdiction would not 
be binding on the parties in a civil Court. 
In section 15 of the Abolition Act there is 
a provision that the claim for ryotwari 


1. (1930) I.L.R. 53 Mad. 367 at 374 : 32 
L.W. 92 : 128 I.C. 525: 59 M.LJ.74: A.LR. 
1931 Mad. 194. 

2. (1954) 2 M.L.J. 1 : 67 L.W. 354 : LR. 
(1954) Mad. 715. 
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patta under sections 12, 13 and 14 should. 
be examined by the Settlement Officer and 
decided by him. Against the decision of 
the Settlement Officer, there is a right of 
appeal to the Tribunal. Section 15 (2) 
(b) provides that the decision of the Tri- 
bunal on any such appeal shall be final 
andinot liableto be questioned in any 
Court of law. Buta similar provision has 
not been made with reference to the claim 
for grant of patta under section L of the 
Act. It follows that the statute did not 
want the matters to be examined under 
section 11 to be within the exclusive juris- 
diction of the statutory authorities. There- 
fore, any decision in any proceeding under 
section 11 would not be binding on the 
civil Court. Similarly any decision under 
the provision of sections 18 or 19 of the 
Act with reference to the grant of patta 
to buildings or vacant lands cannot also 
have a finality beyond the scope of exa- 
mination bya civil Court. As pointed out 
earlier, the finality under section 64-G of 
the Abolition Act is only for the purpose 
of the Act and hasno effect in a suit for 
declaration. of title. See also the State of 
Madras v. Balamanavala Reddiar end another 1, 
State of Madras v. Ramalizgaswamigal 
Madam? and T. M. Lakshminarayana Ayyar 
and others v. Nallachi Ammal ang atkers*. 


16. I have now to examine the title of 
the plaintiffs to the suit properties. The 
only evidence in support of the plamtiffs’ 
claim is found in Exhibits A-24, A-25 and 
A-26. I have already given relevant 
particulars regarding the receipts, dated 
19th December, 1938, 12th “April, 1943 
and 23rd July, 1945. As regards these 
receipts the contention on behalf of the 
respondents was that they could not serve 
as foundation for establishing title to an 
immoveable property, as title to immove- 
able property could only be obtained by a 
registered sale deed. In support of the 
above contention my attention was drawn 
to the decision of the Supreme Court in 
Alapati Venkataramiak v. Gommissioner of 
Income-tax, Hyderabad*. It was ruled in 


1. (1971) 85 L.W. 141 at 148 : ALR. 1973 
Mad. 14. 
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4. (1965) 2 LT.J. 164: 57 LTR. 185: 
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that case that title to immoveable 
property could not pass till conveyance 
was executed and registered. Those re- 
ceipts cannot, therefore, serve as founda- 
tion of title to the suit lands. Further in 
Exhibits A-24 and A-25 there is a refer- 
ence-to the surrender of these receipts in 
exchange for a patta. Itis not clear as to 
why the plaintiffs’ father did not take 
any steps for obtaining a patta and 
surrender these receipts. As the plaintiffs 
do not have any conveyance in their 
favour or in favour of their predecessor, 
there can be no question of the plaintiffs 
having any title to the suit property. 
The defendants based their claim on ad- 
verse possession. I shall examine their 
claim presently. But in the absence of a 
proper conveyance in favour of the plain- 
tiffs or their predecessor, it has to be held 
that they have not established their title 
to the suit properties so that they cannot 
obtain a declaration as prayed for. The 
specific case set up in the plaint is that 
there was 2 sale in their favour or in 
favour of their predecessor. As there 
is no registered document convey- 
ing the property, the case set up by the 
plaintiffs on the basis of title has to be 
rejected and was rightly rejected by the 
lower appellate Court. 

17. The learned counsel for the appel- 
lants pointed out that the plaintiffs have 
paid kist with reference to these proper- 
ties thereby establishing their title to them. 
The payment of kists is evidenced by Exhi- 
bits A-27 to A-34. All these receipts 
relate to a period subsequent to 1960. 
It is not clear`as to why, if the plaintiffs 
were entitled to the suit properties even 
from 1938 and 1945 onwards, there has 
been no payment of kist by them at any 
time till 1960. But the payment of kist 
is not conclusive as even with reference 
to the payment of kist it has been held in 
Uthamaram Nathuram Sait and others v.. 
Hude Gopalakrishnayya?, by a Bench of this 
Court that the fact that the kist was paid’ 
did not -prove possession when it is also- 
paid by the rival party. In the present 
case the defendants also claimed to have: 
paid kist and in addition rely on Exhibits 
B-55 to B-62 which are adangal extracts 
from fazli 1366 onwards. These go to- 
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show that the defendants have been in 
possession of the properties. Therefore, 
the fact that at some point of time the kist 
was claimed to have been paid by -the 
plaintifis does not establish that the-plain- 
tiffs have been in possession of the suit 
properties. If they proved possession 
over the statutory period, then perhaps 
the case of the plaintiffs would have de- 
served further examination. But there 
is absolutely no evidence of possession, at 
any rate, after 1952 when the lands were 
said to have been got delivered in execu- 
tion proceedings taken against Abboy 
Chetty. The case of the plaintiffs has, 
therefore, to fail, as they have not esta- 
blished any title or possession over the 
statutory period. 2 


18. It was next contended on. behalf’ of 
the appellants that the present claim of 
the defendants is barred by res judicata. 
The foundation for this contention is that 
the question of issue of patta had been 
considered and decided in favour of the 
plaintiffs in the settlement proceedings, 
which have virtually been confirmed by 
Kailasam, J., as the learned Judge held 
that the remand made by the Board of 
Revenue would operate only in respect of 
T.S. No. 7/5. The point sought to be 
made is that with reference to other survey 
numbers the order of the Settlement 
Officer stood. 


1g. This contention appears to be oppos- 
ed, to the decision in the State of Madras v. 
Balamanavala Reddiar and another!. In that 
case the appeal arose out of a suit against 
the State of Madras for declaration and 
injunction holding that the suit lands were 
ryoti lands and not tank bed lands. It 
was contended for the State that the find- 
ing of the Settlement Officer that the suit 
lands were tank bed lands was final and 
could not be questioned in a civil Court 
and that the previous decision by the 
High Court in the writ petitions filed by 
the plaintiffs in ‘that case would operate as 
ves judicata. In dealing with this point 
the learned Judges observed at page 148 
that though in principle the previous 
adjudication might operate as res judicata 
the decision of the Settlement Officer 
whether a land was a ryoti land or not 


1. (1972) 85 L.W. 141 : A.LR. 1973 Mad. 
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was an order passed in summary proceed- 
ings solely for the purpose of granting 
ryotwari patta. The limited scope of the 
writ petition in that case is clear from 
the observations made in the judgment in 
the writ petition. It was pointed out at 
page 149 as follows :— 


“The decision of this Court on the writ 
petitions filed by the plaintiffs went 
against them mainly on account of the 
limited jurisdiction of this Court in the 
writ proceedings, namely, to see whether 
there was av error apparent ont he face 
of the record in the orders of the Settle- 
ment Officer in refusing to grant patta 
to the plaintiffs. The decisions are not 
based on all the materials which were 
considered in the subsequent suits filed 
by the plaintiffs. In fact, there can 
be no question of res judicata so long as 
the ‘parties have a right to a suit to 
establish their title which could not be 
lawfully taken away by summary pro- 
ceedings under the Abolition Act inten- 
ded merely to determine the question 
about the grant of ryotwari patta.” 


I have already extracted the relevant 
passages from the judgment of Kailasam, 
J., and also of the Bench which dealt with 
the appeal therefrom. They also show 
the limited character of the proceedings. 
The observations of the learned Judges are 
clearly to the effect that the question of 
title was clearly to be determined in. civil 
proceedings. The right of the civil Court 
to go into the question of title was speci- 
cally preserved by the learned Judges who 
heard the appeal. In fact, it was observ- 
ed by the learned Chief Justice that the 
proceedings before the Settlement Officer 
would be subject to the declaration by the 
civil Court. In view of the above, I am 
unable to accept the contention of the 
learned counsel for the appellarts that 
there was any bar of res judicata operating 
against the defendants with reference to 
their claim. 


zo. I have already held that the plain- 
tiffs have not established their title to the 
suit properties. The claim of the plain- 
tiffs would, therefore, fail even indepen- 
dently of any decision. on. the question as 
to whether the defendants have perfected 
their title to the relevant properties by 
adverse possession. However, having 
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heard arguments on this question also, I 
would briefly deal with it. 


ax. For the appellants the submission 
was that the defendants were indepen- 
dent trespassers and that a trespasser could 
not tack on the previous adverse posses- 
sion of an earlier trespasser. This ques- 
tion as to how far the adverse possession 
of one trespasser can be tacked on by the 
successor has been gone into ir several 
decisions. In Rajagopala Naidu and others 
v. Ramasubramania Ayyar and others, 

Varadachariar, J. (as he then was), held 
as follows :— 


“The doctrine of independent tres- 
passers will come in only when the 
second man trespasses upon the posses- 
sion of-the first or the first man 
abandons possession. “It is not applied 
to a case in which on the death of the 
first man while still in possession the 
person who thinks he is entitled to 
succeed him steps in without any inter- 
ruption.” 


hus, a person claiming derivative posses- 
sion from the earlier trespasser could 
jtack on the period of adverse possession 
of the earlier trespasser. It was ruled by 
the Allahabad High Court in Baijnath 
and another v. Ram Bilas and otkers® that a 
trespasser succeeding another under an 
invalid transfer could tack his possession 
on to that of the former so as to bar a suit 
for ejectment brought more than 12 years 
after the dispossession by the original 
trespasser. Similarly in Nomula Narasimha 
v. Vasam Mangamma®, Venkatasubba Rao, 
J., held that a succession of trespassers 
claiming through one another (e.g. as 
heir, legatee, assignee, or otherwise) could 


though. the possession of each of them had 


jextended to less than 12 years, add and 
tack the. periods of their possession so as 
to defeat the right of the true owner. In 
Gurbinder Singh and another v. Lal Singh and 
another*, this question has been finally 
decided. At page 1556, it was observed 
as follows :— 


1 
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“ This is a suit to which Article 144 is 
_ attracted and the burden is on the 
‘ defendant to establish that he was in 
adverse possession. for 12 years before 
. the date of suit end for computation of this 
period he can avail of the adverse possession 
of any person or persons through whom he 
claims—but not the adverse oe of 
independent trespassers.” (Italics 
mine). 


So, the result is that the E EE ER are 
entitled to tack on the pericd of adverse 
possession of persons through whom they 
derived title and they “have proved 
adverse possession over the statutory 
period. Thus, the appeal fails and it is 
dismissed. There will be no order as to 
costs. No leave. 


R.S. ————Appeal dismissed. 


IN THE HIGH COURT OF K 
CATURE AT MADRAS. 


PRESENT:—S. Mohan, J. 

Sakunthala Ammal and another. 

l : .. Appellants* 
v. aG ! 
Pattammal E .. Respondent. 


Deed—Construction—Settlement or will —Reci- 
tals to be analysed. 


Where a document expressed a desire on 
the part of the executant to give the pro- 
perty dealt with thereunder in favour of 
her busbavd with an undertaking by her 
that the property would not be encvm- 
bered or alienated by her during her 
lifetime ard she would only enjoy the in- 
come therefrom and.tkat after the life- 
time of the executant possession was to be 
taken by her huskand and enjoyed from 
generation to generation absolutely, the 
document is a settlement and not a will. 


[Paras, 7 and 18.] 


In each case, the recitals cf the document 
have. to be carefully analysed to find out 
its true naturz. [Para. 17.] 


Cases referred to:— 


Thakur Ishri Singh v. Thakur Baldeo Singh, 
(1884) LL.R. 10 Cal. 792 ; Veerabhad- 
rayya v. Seethamma, (1939) M. W.N: 1073: 
A.LR. 1940 Mad.. 236. i 


*S.A. No. 851 of 1972. 
15t Fuly, 1975. 


I. 


Sellayya, Pillai v. Devaraya Pillai, (1972) ‘1 
M.L.J. 29785 L.W. 152: AIR. 1972 
Mad. 309 ; Ignatia: Brito v. Rego,- (1933) 
64: M.L.J. 650°: 37 L.W. 716: 146 I.C. 
46: ALR. 1933 Mad. 492. i 


Appeal. against the decree of the Court 
of the Subordinate Judge, Tiruppattur, 
Nerth Arcot in Appeal Suit No. 187 of 
1969 preferred against the decree cf the 
Court of the District Munsif of Tiruppattur 
in Original Suit No, 600 of 1961. ~ 


A. K. Shanmughasundaram : and -K. Rama- 
«chandran; for. Appellant. “ °° : 


T. S. Ramu, for Respondent. 
‘The Court delivered the following 
Jupomenr. —The legal representative. of 


ea F 


the 2nd defendant is the appellant inthe . 


‘Second Appeal, _ a ane, 


‘2. The short facts are as follows: One 
Ammani Samanta Goundar had a con- 
cubiné by name Nachiammal'who wasthe 
‘sister of one Gopala Goundar. ` Samanna 
-Goundar had a son by name’ Dharmalin- 
gam, the husband of the plaintiff and they 
Shad’ three sons, défendants:' 3, 4 and 5. 
*Gopala Goundar had two’ sons, the de- 
‘fendants 1 and'2. The suit property isa 
‘wet land of an extent of 794 cents out of 
1-59 acres comprised in S.N. 94 in Ariba- 
‘lur village. “According to the plaintiff, it 
‘belonged to Samanna Goundar ‘and he 
settled the same on 5th April, 1940 in 
favour of the plaintiff and the defendants 
3 to 5 with a direction to get possession 
after the lifetime of Nachiammal. The 
said Nachiammal] died about 3 mofiths 
before the filing of the suit'and Gopala 
‘Goundar’ her brother also died and dè- 
fendants ‘land 2 are.in possession. Hence 
thé suit’ for declarztion of joint, title’ of 
plaintiff and defendants $ to 5-and also 
for récovéry of possession. © 2 | 

3. In the written. statement of the. Ist 
defendant it was contended .that he was 
not a-necessary party.since itis the 2nd. de- 
fendant, alone-who was in possession and 
enjoyment. >e o 
4. The, 2nd'defendant contested the suit 
stating that the svit property was purchas- 
ed by Nachiammal under Exhibit B-1 
dated .2ist February, -1929 -and -on--16th 
April, 1929 she: executed under Exhibit 
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-A-2 a deed of gift wherein the property 


-was bequeathed in favovr of Sarhenna 


‘Goundar. Under’ Exhibit B-2 dated 
‘26th November,: 1942 Nachiammal 
‘ignoring the earlier:deed sold -the pro- 
‘perty-in favour ‘of -Gopala Goundar who 
had settled the same under Exhibit B-3 
‘dated 22nd August, 1949 in favour of the 
‘2nd defendant. - By reason of this tran- 
“saction the 2nd defendant’s title would be 
‘unimpeachable, and vhe plaintiff’s claim 


is untenable. _ 7 
.5- The suit was originally decreed by the 
-trial Court anc was confirmed in appeal. 
In. S.A. No: 1922 of 1964 when the mat- 
.ter_came to, this- Gourt, by a Judgment 
‘dated. -[8th November, 1968, the matter 
„was remanded for the limited purpose of 
deciding as to whether Exhibit. A-2 dated 
16th April, 1929 was a will or settlement, 
and; the’ other findix gs were confirmcd. 
After remand, the matter was taken-up 
-by the learned Additional District Mun- 
sif, Tiruppattur and he came to the con- 
clusion, that Exhibit B-2 was a settlement 
and not a will. On appeal the learned 
‘Subordinate Judge confirmed the find- 
ings and hence ‘the present second appeal. 
6. The learned-counse] for the appellants 
submitted beforé me that the fincings of 
‘the Govrt below’ relating to the construc- 
tion ofdocument Exhibit A-2 are incor- 
‘rect and in ‘support of the same he relies 
on Thakur Ishri Singh v. Thakur Baldeo 
Singh? ; Veerabhadrayya .v. Seethamma and 
others®,and, Sellayya Pillai v.Devaraya Pillai? 
The arguments of the. appellants ‘are met 
-by the.learned:counsel for the respondent 
‘stating that:no exception could be taken 
sto the findings of the Covrt below relat- 
‘ing to the construction of Exhibit A-2 and 
‘what was. conferred upon. Samanna 
Goundar was with: immediate effect with 
‘a residue of:life interest in favour of the 
settlor, viz., Nachiammal. 
T.. -Before I advert to the various deci- 
sions cited by the learned ‘céunsel for the 
appellant, it would be useful to -extract, 
Exhibit A-2 in full :— aa 


CY, 


1° (1884) LL.R. 10 Cal. 792.- 7 ' 
2. (1939) M.W.N. 1073 : A.LR. 1940 Mad. 
236. « ` 


~ 3: (1972) 1 M.L.J. 297 :85 L.W. 152 : ALR. 
1972 Mad. 309. A 
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urd 600-0056 sro uó ArD.: 
19291 agarb TATO wrab 16a 
uUM@rnr § CoQae@ grits 51 STG 
A@guusgrt srgjéar, ADU QMİ 
Arroja @QoHesGqb Gare ryp 
uult armer sarir Gury sr 
ADEA TAD FTO EST L 
GEG Gy ArToUSHeH QGEGH Gry 
Yur aryr sAirr Aoir 
278) preburner AAL Brr ror 
Dalgis A 
wabah DarOsS srar us Hrd 
ursa crasg Bi ymas 
QNoruugr gd LTES AUI E L 
Qrrjws QarAás oor weri 
bród AFA GHALA Tars 
1929 agayb Iira orab 210 
Gg. sbuant Arrub Acdroarer wl 
TAM org. SYTT Sou 
Qua Tor usb QoEs|qn gga 
sori. GQergsos Grex oror -Ha 
sws ulus ywrerb Gun éunb 
uprSerh  srerb (padu add s 
'urrEaypb Qaid ADD b 
DEGO UGUTETEOG BOL HSI 
agg sor Sac gor hAr wb Ap i S 
stru Gergmgs >b sour Sob 
Aen gsQarcror Guairi us. OG 
Bob bo ydr QuersHo aude 
uTybutunTi STAA ASA mus 
seg MT AUGULA via a55 
DT Š BIL- BOT L GD AY uch h 
gė Garcrorayb oar SagonraG 
gjArb sorGule QHD am 
Lra Per wr hMi Qerdrerayb. 


Gerséher Ayb 


Bri BT BIT ty. Aguu gs srt 
srgiser, omrosurburig Fue i 
gure) gibugrt Arrng Hed alle 
94 Qs. pA T 1. 5956 Siwa 
puri: 18-14-0. QHea Guari 
sor ahora G T: 0-7944G Sima 
guris 9-7-0, Qgiab Qatga 
rer MAsrery BSS. STA Ti 
sarsi urs Aug QHAAGEGH 
Qrad 56-O gra Hort 1a yor 
urs Aupbgsr er eror. erar Fibo D 
ue cH wyda DETOSS ST 
us Sy. j ae = 
By a reading of this entire document-three 
things emerge :—. f , 


(1) the desire on the part of the executant 
to give the property in favour of her hus- 
band ; 
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(2). an` urdertaking that the property! 


would not be encumbered nor | alienated) 
during the? lifetime. of the executant and 
that she: would enjoy :only the inéore} 
therefrom ; and (3) after the lifetime of 
the executant possession is to be taken by 
the legatee and to be enjoyed from genera- 


tion ‘to generation absolutely. ` ` 


t eroe pr aa A 8 
8. Mr.Gopal Ratnam,learnedco unseh for 
. the appellant would- submit that the fact 
that the execvtant was desirous of givirg 
the property itselfis suggestive that she 
did<not want to, givesany immediate in- 
terest. The undertaking. not to create 
encumbrance or alienate during. the life- 
time of the executant js of no consequence 
and such an undertaking cannot be en- 
forced. The rule of absolute enjoyment 
- including obtaining possession would be 
applicable only after che lifetime of the 
executant, All these would clearly -go to 
prove that there was no, immediate inte- 
Test conferred upon the husband Samanna 
Goundar, ‘notwithstanding Exhibit A-2 
being styled as the gift deed (gr eru 
‘GSib), That being the position, it - would 
amount only to a will, and therefore the 
claim ofthe plaintiffhas to be upheld. The 
above submission ignores, in my view, 
the vital clavse in Exhibit A-2 whereunder 
not only the executant undertakes not to 
create encumbrance nor aljenate the pro- 
perty during her lifetime, but it is cate- 
gorically stated she would merely enjoy 
only the income from the suit property. 
This would abundantly go to show that 
the executant has réseryed a life estate in 
her and that is made clear by the later 
clause wherein it is said that after the 
lifetime of the executant, possession was to 
be taken and to be enjoyed absolutely. So 
it is not correct to contend that no imme- 
diate interest is conferred upon-the trans- 
feree. That the executant is desirous of 
giving the property is not conclusive. More- 
over, the document itself is styled as gift ` 
deed. Of covrse that. by itself ĉännot 
conclude the rights either way if the reci- 
-tals.are contrary to:the nomenclature. 
But as seen above, ‘the ‘recitals are con- 
sonant with the description of the deed. 


9. Thakur Ishri Singh v. Thakur Baldeo 
Singh1, is a case where in the deed runs as 
follows : ` es nan i 





` 
naa 


` 1. (1884) LL.R. 10 Cal 792? 


1) SAKUNTHALA AMMAL V. PATTAMMAL (Mohan, 7.) 


“J, Maharaj Singh, am the taluqdar 
of Kanhmow & Q., in the Sitapur Dis- 
trict. ‘Whereas I. hold and enjoy 
possession of my estate situate in the 
. Sitapur District, of which the Govern- 
. ment revenve- is about Rs. 16,000. I 
while in the enjoyment of sovnd health 
_and mind, without reluctancéor coer- 
_ cion, assign (tamlik) the said property 
| to my younger, brother, Baldéo Singh, 
Subject ;to the following “concitions : 
(1) That.during my lifetime, : I.shall 
hold and enjoy possession. of it ; and 
that after my death my. aforesaid bro- 
ther, Balded Singh, shall, -hold . and 
‘enjoy the same like ‘myself ; 


(2} That -whereas.I am childless, should: 


a legitimate and self-begotten child be 
born tome, it shall become the owner 
‘of onechalf of the estate, and Baldeo 
Singh shall-be the owner of the other 
half; ` i ' ; 


(3) That after my death, Baldeo Singh 
_ shall be bound, like myself, to main- 
tain and take care of my wife. Hence 
- Ihave written out these few words in 
the way of a deed of assignment (tam- 
. liknama)' so that it may witness; in 
- future. Dated 28th-Jwne, 1871.” 
xo. In holding that this document is a 
will it was held thus: ' A 
“The reasons for considering it to be 
will are these: It answers: the defini- 
tion of a will which is contained in sec. 
tion 2 of Act I of 1869. It was regis. 
tered as a will ; and though that may 
"have been done at the instance of the 
Registrar, it certainly.was done with 
the full knowledge and assent of Maha- 
raj Singh. It provides for contingen- 
cies which are not ascertainable or may 
_not be ascertained, until the death of 
“the testator, for instance, the contin- 
gency of his having a child, which he 
had not at the time of the will, and the 
contingency of his leaving a widow sur- 
viving him. It does not purport to 
give to anybody any possessory or 
present interest until the death of 
Maharaj, the donor, And it makes a 
gift to the children of Maharaj, which, 
if it be a deed of transfer operating at 
once, cannot take effect, because no 
child was in existence ; whereas, if it is 
a will, the gift may perfectly well take 
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effect. All-those are very strong indicia 
of a testamentary character; and 
the question is whether they are over- 
borne by evidence tending in the 
opposite direction. °? te 


11. But the position here: is: different. 
No contingency whatsoever arises.: As is 
clear from- the- above -passage -the:docu- 
ment does not-purport-to give any posses- 
sory or present interest until the death of 
Maharaj. Hencė, this decision has no 
application. - si e ; 
12. „The next case on which’ reliance is 
placed is Veerabhadrayya v.  Seethamma’. 
The operative portion of Exhibit A in 
that case was to the following effect : 


> “This and the‘inam land.of the extent 
-- of 2-acres 89 cents bearing Survey No. 
136 aforesaid in the village of Kovvur 
- and the other jeroyati lands and build- 
ing relating to this village and the 
mam lands relatmg to the other vil- 
lages shall be enjoyed by me and my 
-' wife till our death ;‘and after our death, 
you shall-take possession of the lands, 
-etc.; ofthe above particulars -and 
“enjoy the same from son to grandson 
ard so on insuccession with powers of 
alienation such as gift, sale, paying the 
quit rent, etc., payable to Government. 
Besides, the debts already contracted 
` onthe said lands, [shall not incur any 
further debts, etc., hereafter a 


It was held by venkataramana Rao, J:» 
“Ttisclear from the-language that the 
disposition in favour of Chinna Sub- 
bamma is to operate only in the future, 
that is, after the death of Veeravadha- 

- nulu and his wife. But itis contended 
that yeeravadhanvlu reserved 4 life 
interest in his favour and after his death _ 

- in favour ofhis wife and the disposition 
in favour of Chinna Subbamma 15 a 

.yested remiainder. - But. there..is No 
direct gift in. favour of his wife except 

_a statement that it shall be enjoyed by 
her tillher death. If the expression 
«“ shall be enjoyed by me and my wife *” 

-were to be taken. literally, it might 
mean that they were intended to take 


1. (1939). M.W.N. 1073! :' ALR. 1940 Mad. 
236. eon ig aS 
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the property together, that is.a joint does not render the instrument any the 


life interest must be said to have been less a settlement. 


In that case it was 


conferred on them both ; but it is not further held at page 652: 


contended that such an interest was 
conferred .”’ 


1g. Itmayalso be of interest to note that 
the learned judge referred to Thakur Iskri 
Singh v. Thakur Baldeo Singh, in coming to 
the conclusion that there was no divesti- 
ture of ownership or a transfer of owner- 
ship in praesenti in favour ofany body and 
the only operative portion of the clause is 
that relating to Ghinna Subbamma which 
is intended to take effect only after his 
death and is testamentary in its chara- 
cter. Thus this decision is not of any 
help to the appellant. i 


14. Sellayya Pillai v. Devaraya Pillai?, is a 
decision wherein Raghavan, J., laid down 
the following tests for determining whe- 
ther the document is a will or settle- 
ment:— 


(1) the name by which the docu- 
ment is styled ; (i) the registration of 
the document 3 (zi) reservation of life 
estate in favour of the executant: \iv) 
express words as to when possession 
passed ; (v) user of the present or fu- 
ture tense inthe document; and (vi) 
reservation of the power of revocation.” 


15. In laying down these tests the learn- 
ed Judge also referred to the two cases 
cited above, viz., Thakur Ishri Singh V. 
Thakur Baldeo Singh? and Veerabhadrayya v. 
Seethamma and others? and applying those 
a the learned Judge ultimately came 

the conclusion that the document in 
question was a will. That decision does 
not in any way support the contention of 


the appellant. 


2 One otherjudgment that may be use- 
ully referred to in this connection is 
Ignatia Brito v. Rego4, . wherein a Division 
[Bench categorically held that even the 
i'€SeTvation ofa life-estate by the settlement 





1. (1884) L.L.R. 10 Gal. 792. > ; 
2. (1972) 1 M.L.J. 297: 85 L.W. 152: 

A.LR. 1972 Mad. 309. 

E (1939) M.W.N. 1073 : A.LR. 1940 Mad. 


4. (1933) 64 M.L.J. 650: 37 L.W. 716; 
146 I.C. 46 : ALR. 1933 Mad. 492. 


** In Exhibit I the executant has reserv- 
ed to himself possession with rights of 
enjoyment of items 1 and 2 for his 
maintenance, but he makes it clear 
that he is retaining no right of owner- 
ship in these itemsas the document 
_ Tecites ‘ I have by this document estab- 
’ lished and given ycu right to items Nos, 
1 and 2’ and goes on to say that his 
retention of enjoyment, which is to be 
along with his wife, isto be ‘ withoutin 
any circumstances incurring debts on 
their security’. It further sets out that 
a right to his wife and children in those 
two items ‘has been established by 
this document ’ while as to the proper- 
ties generally it recités ‘if the properties 
covered by the deed of settlement are 
alienated or debts, ete., incurred on 
their security, you shall be entitled to 
get possession of and enjoy them as you 
please according to the terms of settle- 
ment after getting cancelled such 
alienations and’ security bonds.’ 
These recitals clearly indicate that the 
disposition of property was to take effect 
at once and that it was to be irrevocable’. 


17. This decision lends great support to 
the contention of the learned counsel for 
the respondent. It is unnecessary for me 
to multiply the avthorities because in each 
casc it is the recitals of the document that 
have to be carefully analysed to find out 
the true nature. 


18.. The result is, I åm vnable to see any 
error in the judgment of the Courts below 
and the second appeal will stand dismiss- 
ed with costs. No leave. 


RS. —: Appeal dismissed. 





1) N. A. HYE SAHIB J. Ni.MÄJID sanm (Mohan, F.) 


IN THE HIGH COURT OF- JUDI- 
CATURE AT MADRAS. --- — 


PRESENT :—9. Mohan, F. 


Neikara Abdul Hye Sahib and others 
.. Appellants* 


U: 
Neikara Majid Sahib .. 


Benami—Relevancy of motive—Treatment of 
property subsequently, a significant factor. 


Respondent. 


In deciding whether a purchase is benami, 
the question ofmotive is notvery much 
relevant, assuch purchases are frequent 
and common in this covntry. The subse- 
quent treatment of the property is how- 
ever a significant factor in the matter. 
Where the consideration for the purchase 
is small the fact that the vendees are gosha- 
ladies would not suggest that they would 
not have the fund to purchase the proper- 
ties. ; [Para. 5.] 


Appeal against the decree of the Subordi- 
nate Judge, Tiruppatturin Appeal Suit 
No. 30 of 1969, preferred against the 
decree of the Gourtoí the District Munsif 
n ee ae in Original Suit No. 408 
o i i 


S.M. Amjad Nainar, for Appellant. 
L. Vedapuri, for Respondent. 
The Court delivered the following 


JUDGMENT.—Defendants 2 to 5, 7 and & 
are the appellants in the above second 
appeal. O.S. No. 408 of 1966 was filed 
before the Court of the District Munsif, 
Tiruppattur, North Arcot, for declaration 
of the plaintiff’s title concerning two items 


of properties, item 1 covering an extent. 
of 1.59 acres and item 2 covering an ex- 


tent of 1.28 acres. Under Exhibit A-§ 


dated 20th November, 1941 the mother: 


of the plaintiff Ayisha Bi came to pur- 
chase item 1 from one Abul Salam Sahib 
for Rs. 100 while item 2 was purchased by 
the sister of the plaintiff Fathima Bi under 
Exhibit A-1 dated 22nd November, 1942 
for Rs. 58-12. Fathima Bi died in the 
year 1943. Thereafter the mother, 


* S.A. No. 1006 of 1972. 22nd July, 1975. 
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Ayisha Biexecuted Exhibit A-1 , a usufruc- 
tvary mortgage deed dated 19th Febru- 
ary, 1957 in favour of one Batcha Bi over 
both these items. Exhibit A-2 was attest- 
ed by the plaintif. Under Exhibit A-4 
‘dated 10th September, 1959 Batcha Bi the 
usufructuary mortgagee assigned her 
rights in favour of the wife of the plaintiff, 
Meharunnisa Bi. Ayisha Bi died later 
on. Thereafter the. first defendant’s father 
and the plaintiff had a muchilika exe- 
cuted on 16th February, 1961 under Exhi- 
bit B-I. The release under Exhibit A-3 
was also executed by the first defendant 
in favour of the plaintiff. Contending 
that Exhibits A-5 and A-7 were benaml 
and that the real owner being the plaintiff, 
he came forward with the suit. 


2. In defence it was contended that the 
ostensible titleholders viz., Ayisha Bi and 
Fathima Bi were the real owners and the 
case of benami set up by the plaintiff was 
false. 


3. The learned District Munsif applying 
the various tests adumbrated in the rul- 
ingsrelating tobe nami transactions came 
to the conclusion that the plaintiff’s alle- 
gation relating to benami had not been 
proved and consequently dismissed the 
suit. 

4. Thereupon he preferred A.S. No. 30 
of 1969 to the learned Subordinate Judge 
of Tiruppattur, North Arcot, who revers- 
ed the findings of the trial Court and gran- 
ted adecree in favour ofthe plaintiff 
holding that Exhibits A-5 and A-7 are 
benami. Hence the present second appeal. 


5. No doubt, both the Courts have set 
out various tests on which a case of benam1 
has to be made out. The question of 
motive is not very much relevant. As 
pointed out by the Privy Council the case 
of benami purchase is so frequent and 
common. in India and so motive is not ne- 
cessary. One significant factor which has 
been lost sight of by the lower Gourt 1s 
the subsequent treatment ofthe property. 
From the above narration of the facts it is 
clear that as early as 1951 under Exhibit 
A-2, the mother, treating both the items 
as her own, would create an usufructuary 
mortgage in favour of a third party. The 
rights of the usufructuary mortgagee came 
to be assigned in favour of the plaintiff’s 
wife. This goes a long way to believe the 
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case of the plaintiff on the queszion of 
benami. To cap all the plaintiff had at- 
tested Exhibit A-2. No doubt, at that 
time he might not have had any concern 
in this property till the execution of muc~ 
hilika Exhibit B-1 dated 16th February» 
1961 and Exhibit A-3 the release deed 
dated 12th December, 1961. .But I am 
resting my conclusion with regard to the 
attestation, only to show as to how the pro- 
perty was dealt with. Besides, having Te- 
gard to the smallness of the consideration 
viz., Rs. 100 and Rs. 58-12 itis incorrect 
on the part of the lower appellate Court to 
hold that merely because the vendees were 
gosha ladies, they would not have the 
fund to purchase the properties. Even 
assuming that the plaintiff, who was a 
contractor and who was vnder affluent 
circumstances supplied the fund, he has 
got to prove that he did notintend to bene- 
fit either his mother under Exhibit A-5 or 
his sister under Exhibit A-7. The proof 
concerning this aspect of the matter 1s 
wholly lacking. Therefore, the conclu- 
sion is probable that he did intend to bene- 
fit the mother or the sister, as the case may 
be. Even in such a case no quvestion of 
benami would arise. 


6. For all these reasons, I am unable to 
agree with the findings of the lower ap- 
pellate Court and consequently the second 
appeal will have to be allowed and the 
decree granted by the lower’ appellate 
Court is set aside and the dismissal of the 
suitasheld by the learned trial Munsif 
will stand. There willbe no orderas to 
costs. No leave. 


RS. „———— Abperl allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT ;—N.;S. Ramaswami, J. 


C. Balasundaram -. Appellant* 


U. 


The Indian Overseas Bank, Kanchee- 
puram, represented by its Agent at 
Kancheepuram Respondent. 


Madras Agriculturists Relief Act (IV of 
1938), section 4—Bank—Money borrowed 
Srom—Decree passed in favour of Bank—Ap- 
plication by judgment-debtor for scaling down— 
Amendment of Act by Act VIII of 1973— 
Act noi applicable to debts due to Banking 
Company. a 


While Act VIII of 1973 amended section 
8 of Act IV of 1938 so asto make the 
scaling down provision applicable to debts 
incurred before 1st March, 1972, it also 
provided that the Act was not'applicable 
to debts due toa banking company. A 
person cannot say that he would take ad- 
vantage of the provisions contained in the 
amending Act but at the same time not 
be bound by’ the amended provisions. 
contained in section 40fthe ActIV of 
1938. [Para. 3.} 


Appeal against the order of the Court.of 
the Subordinate Judge, Kancheepuram, 
20th February, 1975 and made in I.A 
dated No. 321 of 1974in O.S. No.35 of 
1972. oS : 


B. Ramamurthy, for Appellant. 
R. Vijayan, for Respondent. - 
The Court made the following 


ORDER .—This appeal is against the dis- 
missal of an application under section 20 
of Act LV of 1938. f ; 


2. The appellant had borrowed moneys 
from the Indian Overseas Bank, who is the 
respondent in this appeal, and he wanted: 
to take advantage of the amendment 
brought in by Act VIII of 1973 to 
Act IV of 1938. As the debt had been 
incurred prior to Ist March, 1972, the 


* A.A.O, No. 133 of 1975. 27th’ August; 1975, 
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appellant wants the decree, which has 
been passed in favour of Indian Overseas 
_ Bank, to be scaled down. Before- apply- 
ing for such scaling down, he applied un- 
der section 20 of the Act to stay the execu- 
tion proceedings. The Court below has 
held that the-appellant is not so entitled 
to have the execution stayed, as the provi- 
sions of the Act are not applicable to debts 
due to the Bank. . The correctness of this 
view is questioned in this appeal... ` 


3. The contention of the learned coun- 


sel for the appellant is that only under . 


Act VIII of 1973, a debt due to a bank- 


ing company has been exempted from the . 


provisions of Act IV of 1938, that such 
exemption would be applicable only to 
debts incurred after the coming into force 
of the amending Act, vig., Act VIII of 
1973, and that in the present case, the 
debt having been incurred very, much 
prior to the coming into force of the said 
amending Act, the.same is not exempt 
from the provisions of Act IV of 1938. 
This contention is wholly untenable. But 
for, the amending Act VIII of 1973, 
there is no question of the appellant hav- 
ing any right to apply for scaling down of 
the debt. As section 8 of Act IV of 1938 
originally stood, a debt can be scaled 
down only if the same had been incurred 
prior to 1st October, 1932. Admittedly, 
the debt in this, case had been incurred 
subsequent to that daté. Ifthe appellant 
is to take advantage of the provisions in- 
troduced by the amending Act VIII 
of 1973, he cannot take one part of the 
amendment and shut his eyes to the other 
part of the amendment.. While | the 
amending Act amended section 8:s0-as to 
make the scaling down. provision applica- 
ble to debts incurred before 1st. March, 
1972, it also provided that the Act is not 
applicable to debts due to a-banking com- 
pany. Section 4 of the parent Act has 
now been’ substituted by the amending 
Act and as per the new section [clause 
(4)], debts due to a. banking company are 
exempt from the:provisions of the Act.The 
section says that nothing in the Act shall 
affect debts and liabilities of an agricul- 
turist falling under ‘the heads :mentioned 
therein.- Clause (h) is one of.the heads 
which states that liability to a banking 
company (apart from a public company, 
State Bank of India etc.,) is one such lias 
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bility which is so exempt. That being so, 
the appellant cannot be heard to say that 
he would take advantage of the provisions 


‘ contained in the amending Act but, at the 


same’ time, he would not be bound by the 
amended provisions contained in section 
4 of the Act. I am quite clear that the 
appellant is not entitled to have the- de- 
cree debt due to Indian Overseas Bank 
scaled down and therefore, he is also not 


‘entitled to get.an'order of stay of execu- 


tion under section 20-of the Act. ‘The 
appeal, is, therefore, dismissed. No costs. 





SJ. Appeal dismissed. 

“IN THE HIGH COURT OF JUDI- 

‘CATURE AT. MADRAS. 7 
(Special Original Jurisdiction) 

"PRESENT :—G. Ramanujam, F. 

"V. C. Kadirvelu. `,- Petitioner" 
J. i y = 7 
Sub-Collector, Karur, Tiruchy 
District, .. Respondent. 


Tamil Nadu Panchayats Act(XXXV of 1958), 
section|53—Panchayat Union—Notice. of in- 
tention to move no-confidence motion against 
chairman—Sub-Collecter, issuing notice t 
chairman calling for-his reply—Subsequent m- 
-timation of withdrawal of their intention by 
‘séven members—Chairman filing reply to charges 
and also pointing out that seven persons ha 

withdrawn—Sub-Collecior issuing notice con- 
vening meeting for considering no-confidence 
motion—Whether valid. 


Out of 26 members ofa Panchayat Union, 
19 members signed a notice of intention 
to move a no-confidence motion ‘against 
the. chairman and presented the same 
to the Sub-Collector. .The Sub-Collector 
communicated this to the chairman and 
called for a reply. Subsequently, seven 
out of the 19 members sent ‘individual 
letters to the Sub-Collector withdrawing 
their intention. The chairman, in his 
reply to the Sub-Collector, pointed out 
that seven persons had withdrawn ‘their 
consent and’ that the notice of motion 
fell short of requisite number required 
under section 153 (2) of the Panchayats 
Act. Ignoring this objection, the Sub- 


: *W.P. S.R-No. 6069 of 1975 a 
! : e ‘ 19th September, 1975, 
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Collector issued a notice convening a 
meeting to consider the no-confidence 
motion. The chairman challenged this 
by a writ petition to prohibit the Sub- 
Collector from holding the meeting. He 
also contended that a copy of the no-con- 
fidence motion had not been communica- 
ted to him. . 


Held, The fact that subsequent to the 
initiation of proceedings under section 
153 (4) of the Act,seven of the members 
withdrew their consent would not take 
away the jurisdiction of the Sub- 
collector in the matter. Once the latter 
considers the reply ofthe chairman to 
the charges levelled against him uncon- 
vincing he can proceed to call the meet- 
ing for consideration of ‘the no-confidence 
motion. [Para. 4.] 


It is the copy of the notice of intention 
to make the motion which is referred to 
in section 153 (2) of the Act and which is 
required to be served on the petitioner. 


ps [Para, 4.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith, the High Court will be 
pleased to issue a writ of prohibition 
prohibiting the respondent from holding 
the meeting on 25th September, 1975 
In pursuance of his notice R.C.No.11510 
of 1975, dated 3rd September, 1975. 


R. Gandhi, for Petitioner. 


The Court made the following 


ORDER .—The petitioner is the Chairman 
of the-Thantoni Panchayat Union. The 
said Panchayat Union. consists of 26 mem- 
bers out of which 21 are elected from the 
Panchayats and 5 are nominated. 


2. On 22nd August, 1975, One Karup- 
panna Gounder, a member of the Pancha- 
yat Union, along with another member, 
presented a notice of intention signed by 
19 members, out of the total strength of 
26 proposing to move a no-confidence 
motion against the petitioner under sec- 
tion 153(2)of the Tamil Nadu Panchayats 
Act, 1958. The said notice also contained 
various charges against the petitioner in 
respect of which the no-confidence motion 
was intended to be moved. Later, on 
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24th August, 1975, the respondent, before 
whom a notice of intention to move the 
motion of no-confidence was presented, 
had communicated the said statement of 
charges along with the motion signed 
by 19 members, to the petitioner calling 
for his reply to the said charges within a 
week from the date of the receipt of his 
letter dated 24th August,.1975. It has 
been alleged by the petitioner that on 
26th August, 1975 subsequent to the issue 
of the notice to the petitioner by the res-- 
pondent seven of the- members have 
sent individualletters to the Sub-Collector- 
withdrawing their intention to move the 
no-confidence motion, presénted earlier. 
In his answer to the notice issued by the 
respondent on 24th August, 1975, the 
petitioner submitted his explanation to- 
the various charges. In that explanation, 
he naturally pointed out that seven of the 
members had withdrawn their consent. 
to the no-confidence motion and,therefore,, 
the signatories to the notice of motion. 
falls short of the requisite number required. 
under section 153 (2) of the Act. 
Ignoring this objection, the respondent 
has issued a notice dated 3rd September, 
1975 under section 153 (4) of the Pancha- 
yats Act convening a meeting on 25th 
September, 1975 for consideration of the 
no-confidence motion. It is at this stage 
the petitioner has come to this Court 
seeking a writ of prohibition prohibiting 
the respondent from holding the meeting 
on 25th September, 1975 as notified. 


g. The learned counsel for the peti- 
tioner contends that the respondent is in 
error in overlooking that fact that 7 of 
the members, who have signed the notice 
of intention to make the no-confidence 


motion, have sent letters withdrawing 
their intention to move the motion 
that if that fact has been taken 


into account, the notice of intention to 
move the no-confidence motion presented. 
before the respondent earlier on 22nd 
August, 1975 will not satisfy the require- 
ments contemplated by section 153 (2) 
of the Act, and that the respondent has 
no jurisdiction to convene any meeting 
for the consideration of the no-confidence 
motion against the petitioner. It is also 
contended by the learned counsel that 
under section 153 (3) of the Act, a copy 
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of the actual motion of no-confidence 
should be communicated to him which 
has not been done in this case that there 
is a violation ofthe procedure contemplat- 
ed under section 153 (3) of the Act in 
this case and that therefore, the convening 
of the proposed meeting for consideration 
of the no-confidence motion cannot be 
taken to be valid. ae ee: 


4. I am not inclined to agree with 
either of these contentions. Firstly, it is 
seen that the respondent has acted upon 
the notice of intention signed'by 19 mem- 
bers of the Panchayat Union and 
presented before him under section 153 
(2) of the Act by issuing a notice to the 
petitioner on 24th August, 1975 and 
calling for his reply to the said charges. 
From the fact that 7 members who were 
Signatories to the notice of intention pre- 
sented earlier, had withdrawn their con- 
sent, the action earlier initiated under 
section 153 (3) of the Act on 24th August, 
1975 by the respondent will not become 
invalid. Once the petitioner has been 
called upon to explain the charges levelled 
against him in the statement of charges, 
he has to send a reply to the said charges 
and if the respondent considers that the 
petitioner’s reply to the statement of 
charges is not convincing, he can proceed 
to convene the meeting for consideration 
of the no-confidence motion. The fact 
that subsequent to the initiation of the 
proceedings under section 153 (3) of the 
Act, seven of the members have withdrawn 
their consent, will not take away the 
jurisdiction of the respondent which he 
has chosen to exercise properly on the 
presentation of a notice of motion under 
section 153 (2) of the Act by the requisite 
number of members. As regards the 
second contention that the procedure 
contemplated in section .153 (3) of the 
“Aot has not been followed, I find from the 
copy of the notice dated 24th August, 
1975 served on the petitioner that a 
statement of charges along with the motion 
has been sent to him. According to the 
learned counsel for the petitioner, it is 
not enough to merely serve-a copy of the 
statement of charges along with the notice 
of intention to make the-motion. But it 
is necessary, under the said section to 
serve On the petitioner the actual no-con- 
fidence motion to be. moved. I do not 
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understand the section in: the manner 
suggested by the learned counsel. It 
is the copy of the notice of intention to 


-make the motion which is referred to in 


section 153 (2) of the Act and which is 
required to be served on the petitioner. 
That has been done iu this case. The 
respondent’s notice dated 24th August, 
1975. calling for the petitioner’s explana- 
tion produced before me contains an 
enclosure which is in two- parts, the first 
part containing a notice of intention to 
make the motion and the other containing 
the statement of charges levelled against 
the petitioner. I do‘not think that apart} 
from the copy of the notice of intention 
moved by the requisite number 0 

members under section 153 (2) of the 
Act, the actual no-confidence motion to 
be moved at the meeting is required to 
be served on the petitioner. Both the 
contentions, therefore, fail. ‘The writ 
petition is, therefore, dismissed. 


SJ. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 


Present :—G. Ramanujam, F. 


——. — 


` The ‘All India State Bank of India 


Supervisory Staff Federation repre- 
sented by its General Secretary, 
R. N. Gobele, State Bank of India 
. Buildings, North ‘Beach Road, 
Madras-1 and another... Petitioners“ 


U. ` 


‘State Bank of India by its Chairman 
Central Board of Directors, Madam 
Cross Road, Bombay-1 .. Respondent, 


‘State Bank of India Act (XXII of 1955)’ 
section 43—State Bank—Supervising Staff— 
Draft rules framed—Not approved by Central 
Board of Directors—Writ petition by Federa- 
tion to enforce the rules incompetent—Constitu- 


tion of India (1950), Article 226. 


To govern the service conditions of the 
supervising staff, the Federation of the 
State Bank of India Supervisory Staff 


* W.P.No. 6136 of 1975. ; . 
25th September, 1975. 
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negotiated with the management and as 
a result the management framed a set 
of draft rules. However, these rules 
were not approved by the Central Board 
of Directors as required. The Federation 
filed a petition for the issue of a writ of 
mandamus. 


Held: Where the relief sought amounts 
virtually to seeking specific enforcement of 
dratt rules said. to have been framed as a 
result of an agreement between the 
petitioner and the management, it is 
virtually asking for the specific per- 
formance of anagreement. It is not 
possible for the High Court to enforce 
the so-called agreement which resulted in 
the framing of the draft rules. 

3 [Para. 5.] 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court’ will be 
pleased to issue a writ of mandamus 
directing the . Respondent herein to 
implement forthwith the draft rules 29 
to 54, Chapter VI of: the Service Rules 
agreed to between the parties or apply 
forthwith the provisions of paragraph 521 
of the Sastri Award to the petitioners. 


U.N. R. Rao, M.Gopinathan and V. Selvaraj 
for Petitioners. i aa 


The Court miade the following 


ORDER .—This writ petition has been filed 
by the All India State ‘Bank of India 
Supervisory staff Federation for the issue 
of a writ of manadamus directing the State 
Bank of India to implement fortwith cer- 
tain draft rules which are said to have been 
agreed to between the petitioner Federa- 
tion and the State Bank of India. ~, 


2. According to the petitioner the staff 
of the State Bank of India had been 
classified into two classes: (1) officers— 
supervising staff;iand (2) the rest popularly 
known as award staff. While the former 
category is generally governed by their 
individual contract of service with the 
Bank, the working conditions of the latter 
eategory are governed by the the Sastri 
Award, Desai Award and subsequent 
agreements arrived at between the mana- 
gement of the State Bank and the- award 
staff. 
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3. To govern the service conditions of 
the former category, certain rules had 
been framed by the State Bank of India 
in the year 1955 in pursuance of section 
43 of the State Bank of India Act, 1955, 
‘hereinafter called the Act..-Chapter VI 
„therein contains’ rules 32 to 52 dealing 
with conduct of disciplinary proceedings. 
According to the petitioner the rules in 
Chapter VI of the said rules are not as 
elaborate as the provisions contained in 
the Sastri Award, Desai-Award and other 
-subsequent agreements applicable to the 
award staff- in the matter of disciplinary 
enquiries. It appears that the petitioner 
Federation has been clamouring for revi- 
sion of Chapter VI of the State Bank 
of India (Officers and Assistants) Service 
Rules, hereinafter referred to as the rules, 
framed under section 43-of the Act so as to 
bring itin line with the Sastri Award ,Desai 
Award and other agreements applicable 
tothe award staff in the matter of disci- 
plinary enquiry. It has also. been stated by 
the petitioner that the said Chapter VI 
of the Service Rules is not also in-confor- 
mity with the rules pertaining to Govern- 
ment servants framed under Article 311 of 
the Constitution of India while the corres- 
ponding rules of all Nationalised Banks 
are in conformity with such rules framed 
-under Article 311. The Federation is 
therefore said to have started negotiating 
with the management of the State Bank 
of India andas a result ofthe said negotia- 
tion the management of the State Bank 
had framed a new set of draft rules to 
replace Chapter VI, incorporating most 
of the suggestions of the petitioner Federa- 
tion in or about the beginning of July, 
1971. But somehow,the draft rules have not 
been approved by the Central Board of 
Directors as required. The petitioner 
has, therefore, approached this Court for 
the issue ofa writ of mandamus directing 
the State Bank of India to implement 
forth with the said draft rules or to apply 
forthwith the provisions of Paragraph 521 
of the Sastri Award above referred to 
the members of the Federation who 
belonged to the former of the two ‘cate- 
gories of staff set out above. 


4. In my view, the petitioner Federation 
has misconceived its remedy. Admittedly 
the Sastri Award relating to the second 
category cannot automatically be applied 


1] 


to the former category. As itis, there is a 
set of rules dealing with disciplinary mat- 
ters, which are applicable to the members 
of the Federation who belong to the 
former category. It is true, the petitioner 

s been agitating for the revision of those 
rules to bring them in line with the rele- 
vant provisions of the Sastri Award or 
the rules framed under Article 311 of the 
Constitution in relation to Government 
servants. It is not for this Court at this 
stage to pronounce generally, by a decla- 
ration as if it were, on the inadequacy 
of the existing rules or on the necessity 
for an elaborate set of rules relating to 
disciplinary proceedings so far as the 
members of the petitioner Federation are 
concerned. The petitioner’s main con- 
tention is that the rules in Chapter VI of 
the said Service Rules are quite insufficient 
to stand the test as to the requirement of 
the rules of natural justice and that, there- 
fore,those rules should be varied or modi- 
fied so as to be in accord with the elaborate 
rules set out in the Sastri Award or those 
framed under Article 311 in relation to 


Government ‘servants. ` 


5. The rule-making power conferred 
under section 43 of the Act is vested in a 
particular authority and this Court cannot 
undertake the. function of framing the, 
rules contemplatéd under section 43 or to 
direct that authority to frame a particular 
set of rules. Ifthe rules as framed under 
section 43 by the State Bank of India are 
found to be inadequate in a particular 
case and in a particular situation, the 
affected party can always come to this 
Court on the ground that the rules are 
unreasonable or unrealistic or that the 
principles of natural justice have been 
violated in his case and the Court will 
not hesitate to grant relief if that ground 
isestablished: The mere possibility of the 
rules being inadequate in a particular 
situation” will not enable the Court to 
invalidate the same or to suggest that the 
rules have to be modified in a particular 
manner. What in effect the petitioner 
wants in this case is to specifically enforce, 
the draft rules said to have been framed 
as a result of an agreement between the 
management and the Federation. It is 
virtually seeking specific performance 
from this Court of an agreement, it is 
said to have entered into with the manage- 
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ment. I am of the view that it is not 
possible for this Court to enforce the so- 
called agreement which resulted in the 
framing of the draft rules. But this order 
of mime should not be understood as 
approving the validity ofthe said rules 
or to mean that any order passed by the 
respondent in a disciplinary proceeding 
relating to the members -of the’ former 
Category following the procedure contain- 
ed in Chapter VI of the said rules cannot 
be challenged before this Court ow the 
ground that it has violated the basic prin- 
ciples of natural justice. 


6. With these observations, the writ 
petition is dismissed. 2 


SJ. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. - 
PRESENT :—P. 9. Kailasam, F. 


V. S. Ahmed Thambi Maraicayar 


Writ petition dismissed. 


. . Petitioner* 
D., . 
M/s. Revathi Stores by its Partners, 
= f Respondents 


Tamil Nadu- Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (3) (a) 
(i) and 3. (c)—Tenant occupying residential 
and non-residential portions—Landlord seeking 
to evict on ground of need for additional accom- 
modation—Single application—If maintain- 
able. . - ` 


The plea,that an application by a landlord | 
for eviction of the tenant on the ground of 
requirement of additional accommodation 
for himself of both residential and non- 
residential buildings is not maintainable, - 
isnot tenable. Ifa landlord is occupying 
a part of a building, whether it is residen- 
tial or non-residential or whether he wants 
additional accommodation for residential 
or business purposes, he may apply under 
section 10 (3) (a) of Act XVIII of 1960. 
The wording is wide enough to enable 
the landlord to apply if he wants addi- 
tionalaccommodation either. for one of 
the purposes or both the purposes, resi- 
dential or non-residential. [ Para. 3] 


1 





* C.R.P. No. 1381 of 1974. j 
. 25th September, 1975, 
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Petition under section 25 of the Tamil 
Nadu Buildings (Lease and Rent Control 
Act (XVIII of 1960) as amended by Act 
(XXIII of 1973) praying the High 
Court to revise the order of the 
Court of the Small Causes (III Judge 
Appellate Authority) Madras, dated 28th 
March, 1974 and made in E.R.A No. 
93 of 1973 (H.R.C. No. 354 of 1971) Court 
of Small Causes (VIIL Judge, Madras). 


G. Ramaswami and M.A. Sadanand, for 
Petitioner. 


K. Shanmugam and M.G. Natarajan, for 
Respondents. 


The Court delivered the following 


Jupcmenr:—The tenant is the petitioner. 
The landlord sought to evict him on the 
ground that he required the premises for 
his own use and occupation. The build- 
ing was purchased by the landlord in 1970 
while the tenant is in possession of the 
premises from 21st October, 1959. After 
the landlord purchased the building in 
1970 he filed two petitions for eviction of 
the tenant one under section 10 (3) (¢) 
and another under 10 (3) (a) (i) the first 
relating to non-residential portion and the 
second to residential portion. The Courts 
below found that the landlord had made 
out a case and ordered eviction. In this 
revision petition on behalf of the tenant, 
it is submitted that the landlord is not 
competent to maintain this application 
as the landlord which is a partnership 
firm is no longer in existence as one of the 
partners is dead. Secondly, it was con- 
tended that two portions are occupied by 
the tenant, one for non-residential pur- 
poses and another for residential purposes 
and one application covering both the 
residential and non-residential purposes is 
not maintainable. Lastly, he submitted 
that in fact the premises is not one build- 
ing but two buildings and therefore the 
landlord cannot ask for additional accom- 
modation. 


2. Regarding the contention that the 
landlord which is a partnership is no 
longer in existence, there is hardly any 
material to support that contention. The 
defence is that one of the partners died and 
in his place his legal representatives have 
been taken. There is hardly any material 
to substantiate the contention of the 
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tenant that the partnership is no longer in 
existence. Itis also not disputed that the 
rent has been paid and received by one of 
the partners. 


3. The plea that an application for evic- 
tion on the ground of requirement of 
additional accommodation of both resi- 
dential and non-residential buildings 
is not maintainable cannot also 
be accepted, for the wording of section. 
10 (3) (¢) is wide enough. For it states, 
“A landlord who is occupying only a part 
ofa building, whether residential and non- 
residential, may, notwithstanding any- 
thing contained in clause (a) which 
relates to eviction in the case of residential 
and non-residential buildings apply to 
the Controller for an order directing any 
tenant occupying the whole of any por- 
tion of the remaining part of the building 
to put the landlord in possession thereof, 
if he requires additional accommodation 
for residential purposes or for purposes of 
a business which he is carrying on, as the 
casé may be”. This right is available 
to the landlord in addition to what is 
provided for in section 10 (3) (a). If the}: 
landlord is occupying a part of the build- 
ing, whether it is residential or non-resi- 
dential or whether he wants additional 
accommodation: for residential or for a 
business ` purpose,’ he’ may apply. The 
wording is wide enough to enable the 
landlord to apply if he wants addition] 
accommodation either for one of the pur- 
poses or for both the purposes, residential, 
or non-residential." I-do not see there is} 
any substance in this contention. i 


4. Lastly it was contended that the 
building bears two separate numbers and 
as such is not one building. This plea 
was not taken in any ofthe Courts below 
and at this late stage the petitioner cannot 
be allowed to raise it. In the result, all 
the contentions raised by the tenant fail 
and this petition is dismissed. ‘There will 
be no order as to costs. Time for vacat- 
ing the premises is six months from this 
date. i 


RS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. : 


PRESENT: — N.I. Ramasawmi, 7. 


N. K.S. Rajarathinam Chettiar 
Fak Appellani* 


J. 


The Regional Director, Employees 
State Insurance Corporation, Madras 
xepreserted by Local Manager ‘B-9, 
Subramania Nagar, Salem... 


oka EE ae i 


Resporident. 


Employees? State Insurance Act (XXXIV of 
1948), . section 2 .(12)—Flour mill—Twenty 
persons: working including , -propnietor— 
‘Proprietor not. working. for. toages:—Premises 
stg Factory. 2 oot Ries wat of 


‘On ties days ‘of tnabection. “of a flour mill 
it was found that there were 14 workmen 
and: 5 clerks in the-mill: - Including the 
proprietor, there were 20. persons work- 
ing. . The question, was whether the flour 
-mill was in the circumstances a factory for 
purposes of, the Pup loyes State Insu- 
‘Tance, aeta ER a Say 


Held, as the uaa was not shown to be 
receiving any wages on any day during the 
relevant period, he was certainly not to be 
‘counted i in order to determine whether the 
premises was a factory or not.. If the 
employer was left out from counting, then, 
-only nineteen persons were found working 
‘on the relevant dates and therefore the 
premises would not come under the defi- 
nition of thé word “factory”. . [Para. 5.] 


‘Case referred to :— és 


Sehgal Industrial. Works v. ES. T prt 
Delhi,“ (1974) 46 FJR: 417... 


Appeals against the - ardet of the Emplo- 
yees’: Insurance Court, Salem dated 10th 
November;. 1974 and made in- ELA: 
No. 1 of 1970.espectively.. “3 


V. 5. _Rainakrishinan, for + ‘Appellant. : 


M. Ali Mohamed, Junior ‘Central Govern- 
‘ment sedis. ‘Counsel, for, Respondent. 





* AAO. Nos, 301 and 302 of 1975. 
3rd November, 1975. 
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The Court made the following 


OrRvDER.—These two appeals are against 
the order of the Employees Insurance 
Court (District Judge, Salem) dismissing 
two applications filed by the proprietor of a 
flour mill in which he prayed that the claim 
made by the Regional Director of Emplo- 
yees State Insurance Corporation should 
be cancelled. There were two claims by 
the Corporation, one for employees’ con- 
tribution and the other for employers’ 
contribution. -The proprietor of the 
flour mill contended that his mill is not a 
factory as: defined under the Employees’ 
State ‘Insurance Act, 1948, hereinafter 
referred tó as the “Act”? and that therefore 
the. claims made by the Regional Director 
of the Employees State Insurance Cor- 
‘poration are not valid. The Employees 
Insurance Court did not accept the con- 
tention of the- petitioner before it, and 
hence, the two appeals by him. 


2. The admitted fact is that during the 
relevant period, there were 14 workmen 
and 5 clerks working in the flour mill. 
The ` Inspector of the Corporation had 
visited the premises on 4th October, 1967, 
7th February, 1968 and 23rd.March, 1968 
and he has submitted his survey report 
asper Exhibit B-1 dated 5th April, 1968. 
On the three days, he so visited the ‘pre- 
mises, admittedly 14 workmen and 5 
clerks were working there. It is also not 
disputed that they are all persons who 
were working for wages. In addition to 
them, the petitioner (appellant before me) 
as the proprietor of the concern was also 
found’ in the premises. It may be taken 
for the present purpose that he was found 
working in the mill on those days.. If the 
proprietor is also to be counted as one of 
the persons contemplated under section 
2 (12) ofthe Act, then undoubtedly 20 
persons were. working on the relevant 
dates. Itis not disputed that under such 
circumstances the flour mill would be a 
factory as defined under section 2 (12) of 
the Act: ‘However, the contention on 
behalf of the petitioner appellant is that 
he, ‘as the proprietor, is not a person as 
contemplated under section 2 (12) of the 
Act asitis nobody’s case that he is receiv- 
ing wages. - f 

3. In the Court below the petitioner had 
put forward a case that after 2nd June, 


1967 he ceased to go to the mill premises 
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because of illness, that only his clerks had 
been managing the affairs of the mill 
and that therefore, in any event, he can- 
not be included .as one of the persons 
working in the premises during the rele- 
vant period. It was claimed that‘on 2nd 
June, 1967, the petitioner had written to 
the Inspector of Factories, Salem within 
whose jurisdiction the flour mill is situa- 
ted, that he ceased to be the manager of 
the mill and that only his clerks were 
actually managing the mill. The peti- 
tioner also produced the personnel regis- 
ter inorder to show that from 3rd June, 
1967 onwards he had not been visiting 
the mill. This fact of the petitioner’s 
case has been rejected by the Court below 
and I should say quite rightly. Even, 
subsequent to the date of the alleged com- 
munication in which the petitioner-had 
stated that he ceased to manage the mill 
the had submitted Exhibit B-2 dated 
16th October, 1967 in Form No. 2 to. the 
Inspector of Factories, wherein he has 
described himself as ‘the occupier of the 
premises as well as the manager thereof. 
Under such circusmtances, it is not con- 
tended beforé me on behalf of the peti- 
tion er-appellant that as proprietor he was 
not managing the mill during the relevant 
period. The evidene of R.W. 1, the 
then Inspector of the Corporation who 
had visited the mill on the three dates 
mentioned above, that on those dates he 
found the petitioner, who “is the pro- 
prietor, was working in the mill managing 
its affairs, is not now disputed. There- 
fore, I have to proceed on the footing that 
on the relevant dates, apart from 14 work- 
men and 5 clerks, the proprietor was 
also working in the mill. 


4. Inthe Court below the petitioner had 
contended that even the clerks are not to 
be counted for finding our whether the 
premises is a factory or not. That con- 
tention has been rejected and such a con- 
tention is not raised -before me. There- 
fore, the only question is whether the 
proprietor is also a person coming under 
the definition contained in section 2 (12) of 
the Act. 


5. The definition of the word “factory” 
as amended by Act XLIV of 1956 says that 
a “factory” means any premises including 
the precincts thereof whereon twenty or 
more persons are employed or were em- 
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‘ployed for wages on any day of the'pre- 


ceding twelve months, etc. Prior to the 
abovesaid amendment, in the place of 
the words “are employed or were emp- 
loyed for wages’, the words “are working 


or were working’” were found. As the 


definition originally stood prior to the 
amendment, if in any premises where 
twenty or more persons are working or 
were working, whether it is for wages or 
not, on any day:of the preceding: twelve 
months, it would -be a factory ; provided 
that in any part of the:premises a, manu: 
facturing process is being carried on with 
the aid of power etc. But under the defi- 
nition as/it stands after thé amendment, 
the mere fact that twenty or more persons 


are working or were working on any day - 


of the preceding twelve months, would 
not be sufficient for making it a factory. 
The persons working should be so working 
for wages, the word ‘“‘wages’’ being 
defined under séction- 2 (22) of the Act. 
Unléss a person receives wages for his work, 
he ig not One to be taken into considera- 
tion in order to‘ detérmine- whether the 
premises is a factory or not. In the pre- 
sent case,as the employer is not shown.to 
be receiving any wages on any day during 
the relevant period, he is certainly, not 
to be countéd in order to determine 
whether the premises is a factory or not, 
The other requirements of the definition 
of the word “‘factory’’ might be satisfied 
in this case. But, however, if the emp- 
loyer is left out from counting, then, only 
nineteen persons were found working on 
the relevant dates, and therefore the pre- 
mises would not come under the definition 
of the word “factory”. 


6. The learned counsel appearing for 
the respondent -referred to certain deci- 
sions rendered regarding the definition of 
the word “factory”; but they have no 
bearing at all to the present case because 
those decisions had been rendered when: 
the definition of the word\“factory’? had 
not been amended -by Act XLIV of 1966: 


7. Then the learned: counsel for the res- 
pondent contends that the legislation being 
a social welfare legislation, wide_inter- 
pretation should ‘be given im respect of 
the words “are employed or were employ- 
ed for wages’ now occurring in the 
definition of the word “factory” in-section 
2 (12) of the Act, and it must be held that 


I] 


the petitioner-appellant should also be 
counted for making up the total of twenty 
‘persons in order to bring the premises 
under the definition. He also referred to 
the objects and reasons for bringing in the 
amending Act KLIV of 1966. -But that 
does not in any way help him. As a mat- 
ter of fact, as far as the amendment relat- 
ing to the word -“factory’? under section 
2 (12) of the Act is‘concerned, it is clear 
that the amendment was only to ‘clarify 
certain.terms and expressions. ’- Whatever 
that be, when the definition as it now 
stands says “‘twenty,or more persons are 
employed or were employed for wages’, 
one cannot possibly take in a person even 
though he be working in the premises if 
he has not received any wages -therefor 
I have already pointed out that, it “is 
nobody’s case. that the pétitioner-appel- 
lant who isthe proprietor of the flour mill 
is receiving wages., © 3. o, 

8. The learned counsel ultimately con- 
tended that the clause ‘“‘are employed or 
were employed for wages?’ is’a disjunctive 
clause ang- that therefore’ the words‘ for 
wages’’ should qualify only the persons 
who “‘were employed’?-and not the persons 
who “are employed’’. I am afraid that such 
an interpretation is wholly ‘uncalled for, 
A plain meaning of the claùse is that any 
person who is employed in the premises 
either’ on the day when the inspection is 
made or was employed earlier within the 
preceding twelvé- months, should be so 
employed for wages, in order to count for 
inclusion in'the definition. It is signifi- 
cant to note that there is not even a 
“comma” after the words “are employed’? 
ocourring in the definition as it now stands. 
I am unable’to see how the words “for 
wages’? oan be said to qualify only. the 
words “were employed’? and not the 
words ` “are employed”. | e 

9. Of course, the word “employed’? 
does not-by itself mean that the person 
would be engaged in any particular work 
for- remuneration or. wages.. ‘The word: 


“employed” may mean merely..working: 


or engaged in-work. - But the definition 
as it now stands does not stop with ‘the 
use of the word “ employed’. either in 
the present, or in the past. The person 


must: be ‘employed: for ‘wages, in order’ 


to bring him within the definition of the 
word “factory”. In Sehgal Industrial Works 
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V. E.S.I Corporation, Delhi, the Delhi High 
Court has taken a similar view as mine 
with regard to the amended definition of 


the word “factory”. : 


10. The appeals are therefore allowed. 
But in the circumstances, there would be 
no order as to costs. 


SJ», i ae E 
IN THE HIGH COURT OF JUDICA- 





- Appeals allowed. 


TURE AT MADRAS 
(Special ‘Original Jurisdiction.) - 


PRESENT: —V. Ramaswamii, Fe 
D. Padmanabhan |, 


si. ` 


. Petitioner" 


De, 


The State of Tamil Nadu represent- 
ed. by The Secretary to Govern- 
ment, . Public: Works Department, 


Fort St. George, Madras-9. a 
SN . ee  Resporident. 


Industrial Disputes Act (XIV of 1947), section 
2 (j)—Public Works Department of Govern- 
ment—Whether industry—Held not an industry. 
Among the Employees of the Public 
Works Department is a section designated 
as: Work Charged Employees of Work 
Charged Establishment. Its . members 
are, employed on the actual execution ofa 
specific work or sub-work of a specific 
project or upon the supervision of depart- 
mental labour étc., in connection with 
such work. Their “pay and allowances 
are met from the estimated amount of the 
concerned work. They are not rated as 
casual labourers and even when there was 
no immédiate work they are kept on the 
pay, rolls, and paid on monthly basis on 
time-scales of pay. But they were not gaver- 
ned by any statutory rules. The petitioner 
who was.a member of thé ` Establishment 
sought a declaration that the P.W.D. was 
an “industry’’ and that the Work Charged 
Employees ‘were “workmen’” as defined 
under the Industrial: Disputes Act. : 


Held, the Public Works Department was 

not an industry in respect of its activities 

relating to; construction of Government 

ee niin 
- 1. (1974) 46 F. J.R. 417. aes 

*W.P. Nos. 2807. and 2808 of 1972. vs 

* 14th November, 1975, 
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buildings, such as hospitals, colleges, 
schools and Court buildings. [Para 20.] 


The memebers of the Work Charged 
Establishment are Government servants 
and the Government, as an employer was 
entitled to regulate their conditions of 
service. ` ' f [Para. 21.] 


Cases referred to:— 


Safderjung Hospital v. KS. Sethi, (1971) 
1§.C.R. 177:. (1970) 2$.C.J. 755:. ALR. 
1970 S.C. 1407;-State of Bombay v. Hospital 
Mazdoor Sabha, (1960) 1 L.L.J. 251: 1960 
2S.C.R. 866: 1960 S.C J. 679: A.LR. 
1960 S.C. 610; The Secretary of G.C.E. 
Union v. Management of G.C., (1968) 1 
$.G.R. 742: (1968) 2 $.C.J. 138: (1968) 2 
An.W:R_ (S.C.) 6: (1968) Lab. I.G. 547: 
A.LR. 1968 S.C. 554; Federated Municipal 
and Shire Council Employees of Australia 
v. Melbourne Corporation, 26 G.T.R. 508; 
Federation of Indian Chamber of Commerce 
and Industry. v: RK. Mittal, (1972),2 
$.GJ. 61: (1972) 2 S.C.R. 353: AIR: 
1972 S.C. 763; Corporation of City of 
‘Nagpur v.~ Its ` Employees, (1960) 1 L.LJ. 
523: (1960) 2 S.C.R. 942: (1961) 2 
$.Cj. 134: ATR. 1960 S.G. 675. : 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances. stated therein, and in the affi- 
davit filed therewith the High Court will 
be pleased to: (2) issue a writ of certiorari 
calling for the records from the respondent 
(The State of Tamil Nadu, represented by 
The Secretary to Government, P.W. 
‘Department, .Madras-9,) and quash G.O. 
Ms. No. 1904 (P.W.D.), dated 10th 
‘September, 1971 (Exhibit ‘‘A’’) so far as it 
relates to the Petitioner; (2) to issue'a 
writ of declaration declaring the peti- 
-tioner as a “workman” falling within the 
.definition under section 2 (s) ofthe Indus- 
trial Disputes ‘Act, 1947 in W.Ps. Nos. 2807 
and 2808 of 1975 respectively;: (22) ‘to 
award costs of both the petitions. - 


A. ‘Ramachandran, for ' Petitioner. 


S.` Ramalingam,. Assistant Government 
Pleader,. for Respondent. f 


The Court made the following 


Orver.—Among the employees of -the 
Public Works Department of the Govern- 
ment of Tamil Nadu, is a section designat- 
ed as Work Charged Employees .of 
“Work Charged Establishment”. The 
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members of the Work Charged Establish- 
ment are employed upon the actualexecu- 
tion ofa specific work, or sub-work of a 
specific project, or upon the supervision of 
departmental labour, stores and machi- 
neries, in connection with such-a work or 
sub-work. Their pay andallowances are 
paid from the estimate amount of the 
concerned work. As such, the members 
are classified under Work Charged Esta- 
blishment, and they are governed by the 
Tamil Nadu Public Works Department 
Code. a a 


2. The employees- recruited by the 
Department were ‘originally intended for 
the duration of the particular work, but in 
practice, except in very rare instances, 
the work charged employees on comple- 
tion of the specified project or work were 
émployed in another work without any 
break. These members of the Work Charg- 
ed Establishment were ‘paid monthly 
pay and -allowances and not rated as 
casual labourers. -© Even when there was 
no immediate work,-they are kept on the 
pay rolls and paid on monthly basis on 
time-scales of pay.. But, these persons 
were not governed by any statutory rules. 
They were governed by the provisions in 
paragraphs 58 to 62 of the Public Works 
Department Code. : 


3. The’ position of these employees was 
reviewed by the Government time and 
again. By G.O.Ms. No. 95, P.W. D., 
dated’ 9th January, 1971, the ` Govern- 
ment “directed that the members of the 
establishment who have been in service 
for over five years, as on 24th November, 
1970, should be provincialised with effect 
from the said date. These provincialised 
work charged employees were also made 
eligible for time-scales of pay, leave, join- 
ing time, contributory provident fund 
benefit in lieu of gratuity, house-rent 
allowance and other benefits, privileges 
and concessions, which are available to 
the members of the regular establishment: 
Members’ Who were under the-non-provin- 
cialised work charged establishment. are 
entitled to gratuity at the- time;of their 
retirement, instead of contributory provi- 


dent fund. : 


4. In G.O.Ms. No. 142,.P.W.D., dated 
3rd February, 1973, time-scales of pay, for 
as many as 137-categories of work charged 


pa 


establishment were sanctioned. by the 
Government. By. G.O:-Ms. No. 1904, 
P.W.D. dated 10th September, 1971, the 
Government applied the provisions of the 
Tamil Nadu. Government Servants: Con- 
duct Rules to the members of the Work 
Charged Establishment. (provincialised 
and non-provincialised) and also pres- 
cribed the procedure to be followed before 
imposing penalty.on the members of the 
Work Charged Establishment. 


5. The Tamil Nadu Public Works: 


Department Employees Association, a 
registered Trade, Union, whose member- 


ship was ‘open only to’ Work -Charged' 


personnel of the Public Works Department, 
both pravincialised and non-provincia- 
lised, in their petition dated 3rd February, 
1972, questioned the legality of the appli- 
cation of the Government Servants Con- 
duct Rules and certain provisions of 
the Civil Services (Classification, Control 
and Appeals) Rules to the.members of 
the Work Charged Establishment. -In 
this petition, -they also contended 
that’ the members of the Work Charged 
Establishment are “workmen”? as defined 
in the Industrial Disputes-Act, 1947, and 
that the Work Charged Establishment 
is an industry,.as defined in the same: Act. 
They accordingly prayed for a declara- 
tion that the members of the Work Charg- 
ed Establishment. are not Government 
Servants, but only workmen, as defined by 
the Industrial Disputes Act. Pending 
final decision, they also requested ‘the 
Government to stay, with retrospective 
effect, the operation of G.O.Ms. No.. 1904 
P.W.D., dated 10th -September;,.'1971. 


6. They also filed .a petition before: the 
Commissioner : of Labour on 21st August, 
1972, alleging-an industrial.dispute and 
requesting him to take the, dispute on his 
file, initiate conciliation proceedings and 
help in solving the dispute amicably. 
Since. the Commissioner had not taken 
any steps, the petitioner: who is also the 
General Secretary of the Tamil Nadu 
Public Works Department Employees 
Association, has filed these two writ 
petitions in his-individual capacity... In 
one of:the Writ Petitions, he had prayed 
for a declaration that he is a workman 
falling. within the definition of section 
2 (s) of the Industrial Disputes Act and 
in the other, prayed for the issue of a 


ML J—40 
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writ of certiorari to quash the Govern- 
ment Order in.G.O.Ms. No. 1904, P.W.D. 
dated 10th September, 1971. T 


7: In his affidavit dated Ist September, 
1975, the ` petitioner has stated that. he 
Joined the Public Works Department, 
in 196] as maistry and ‘was asked to work 
in the construction of the Government 
General Hospital, Madras, as maistry. 

He was working in that place upto 1965 

and thereafter he was transferred as a 

maistry ta work in the construction of the 

M.L.A.’s hostel. After working there for 

two years, in 1967 he was transferred as 

Mialstry to work in the construction of the 

Pediatrics Blocks in Halls Road, Egmore. 

Thereafter he was working in the construc- 
tion of the Neurological Block, Govern- 
ment General Hospital till 1971. After 
working for sometime again in the 

Pediatrics Department, he was transfer- 
red to the construction work of the Law. 
College Hostel in 1974. His designation 

as Maistry was-changed into one of Works 
Inspector.in 1971. He was transferred to 
work in the construction of the extension 
to the City. Civil Court Buildings, Madras 
in 1975. His services were provincialised 
on 24th November, 1970, as per G.O, Ms. 
No, 95, P.W.D., dated 9th January, 1972. 
Itis seen from the Service Register of, the. 
petitioner that right from his employ- 
ment in 1961, he was paid a monthly 
salary with yearly: increments. and he 
was never rated as a Gasual labourer. 


8. On these facts, the petitioner conten- 
ded that the petitioner and these persons, 
who. were employed as Work Charged 
Employees are not civil servants, and, 
therefore, the Fundamental Rules and 
Civil Service Rules should not be applied 
to him. The petitioner also contended. 
“The Public Works Department is an 
undertaking, which by its activity coupled 
with the work done by the Work Charged 
Employees brings about the production. 
of material services. Thus it systemati: 
cally undertakes the construction of roads 
and buildings, etc., which are put to public’ 
use. Therefore........ the Public Works 
spartment in employing the Wor 
Charged Establishwent A coals on 
industry.” The petitioner further stated 
that the work charged employees .fall: 
within the definition of “workmen” 
under the Industrial Disputes Act, _ 
BOT SY 
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9. The respondent, on the other hand 
contended. that the execution of public 
works, such as construction of Govern- 
ment buildings, hospitals, schools and 
colleges, irrigation works, etc., is not a 
commercial activity, but is in furtherance 
of Government functions for the welfare 
of the general public. It is also 2 sovereign 
function enjomed on the State Government 
to carry out and look after such public 
works and the Public Works Department 
is only a delegated authority of the 
Government of such works. ‘Therefore, 
the Publio Works Department is not 
carrying on an undertaking and is not an 
industry within the meaning of the Indus- 
trial Disputes Act, 1947. The employees 
of the Work Charged Establishment are 
Government Servants and they are not 
workmen within the purview of the Indus- 
trial Disputes Act. 


10: At the time of the argument, the 
learned counsel for the petitioner also 
submitted that even ifhe is a Civil Servant 
Within the meaning of Article 509 of the 
Constitution, he should still be treated as 
a workman and the Public Works Depart- 
mentin so far as they carry out the special 
works should be treated as an industry 
within the meaning of the Industrial 
Disputes Act. 


ir. As the Government themselves are 
contending that the Work Charged Esta- 
blishment employees are’ Civil Servants 
within the meaning of Article 309 of the 
Constitution, it is not necessary for me to 
go into that question in these writ peti- 
tions. Therefore, the only question that 
remains for consideration is whether the 
Public Works Department in respect of 
their execution of public works, such as 
the construction of Government build- 
ings, hospitals, colleges, schools, office 
buildings, irrigation works, etc., can be 
said to carry on any business, trade, 
undertaking, manufacture or calling, 
which brings them within the definition 
of ‘industry’ in section 2 (j) of the Indus- 
trial Disputes Act. 


12. ‘Industry’ is defined in section 2 ( 3) 
which reads as follows: 


“ Industry’ means any business, trade, 
undertaking, manufacture or calling 
of employers, and includes any calling, 
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service,. employment, handicraft, or 
industrial occupation or avocation of 
workmen’’. . : f a 


A number of cases of the Supreme Court 
have dealt with the meaning of this expres- 
sion. Itis not necessary to consider all 
of them, except the decision in Safderjung 
Hospital v. KY. Sethi+ and the decision in 
The Workmen of Indian Standards Institution 
v. The Management of the Indian Standards 
Institution.? f 


x13.. The conclusion of the decision in 
Safdarjung Hospital v. K.S. Sethit, is clearly 
brought out in the following passages: 


“The definition of industry in section 
2 (j) of the ` Industrial Disputes Act, 
1947 is in.two parts. But it must be 
read asa whole. So read, it denotes a 
collective enterprise in which, employers 
and employees are associated. lt does 
not exist either by employer alone or by 
employees alone. It exists only when 
there is a relationship between emplo- 
yers and employees, the former enga- 
ged in business, trade, undertaking, 
manufacture or calling ofemployers and 
_the latter engaged in any calling, ser- 
- vice,employment, handicraft or indus- 
trial occupation or avocation. But- 
every case of employment is not neces- 
- sarily productive of an industry. A 
workman is to be regarded as one em- 
ployed in an industry only if he is 
following one of the vocations men- 
` tioned in relation ‘to the employers 
namely, any business, trade, undertak- 
ing,manufacture or calling of employers. 
In the collocation of the terms and their 
definitions these terms have a definite 
economic content of a particular type 
and on the authorities of this Court have 
been uniformly accepted as excluding 
professions and are only concerned 
with the production, distribution and 
consumption of wealth and the produc- 
tion and availability of material services. 
Didustry has thus been accepted to mean 
only trade and business, manufacture, 
or undertaking analogous to trade or 
business for the production of materia] 





1. (1970) 2S.G.J. 755: (1971) 1 $.G.R. 177: 
AIR. 1970 S.C. 1407. 
2. G.A. No. 1292 of 1970, 
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services. Material services involve an 
activity carried on through co-opera- 
tion between employers and employees 
to provide the community with the use 
of something such as electric power, 
water, transportation, mail delivery, 
telephones and the like. In providing 
these services there may be employment 
of trained men and even professional 
men, but the emphasis is not on what 
they do but upon the productivity of a 
service organised as an industry and 
commercially valuable, in which, 
something is brought into existence 
quite apart from the benefit to parti- 

. cular individuals; and it is the pro- 
duction of this something which is des- 
cribed as the production of material 
services. Thus, the services of professio- 
nal men involving benefits to individuals 
according to their needs, such as doctors, 
teachers, lawyers, solicitors, etc., are 
easily distinguishable from an activity 
Such as transport service. They are not 
engaged im an occupation in which 
employers and employees co-operate in 
the production or sale of commodities 
or arrangement for the production or 
sale or distribution; and their services 
cannot be described as material services 
and are outside the ambit of industry. 
It, therefore, followsthat before an in- 
dustrial dispute can be raised between 
employers and employees or between 
employees and employees in relation to 
the employment or non-employment or 
the terms of employment or with the 
conditions of labour of any person, 
there must first be established a rela- 
tionship of employers and employees 
associating together, the former follow- 
ing a trade, . business, manufacture 
undertaking or calling of employers 
in the production of material goods and 
and material services and the latter 
following any calling, service, employ- 
ment, handicraft or industrial occupa- 
tion or avocation of workmen in aid 
of the employer’s enterprise. It is 
not necessary that they must be’ ana- 
lagous to trade or business in a commer- 
cial sense.” 


14. “The decision in State of Bombay v. 
Hospital Mazdoor Sabhai, holding that.a 








1, 1960 S.C.]J. 679 : (1960) 2 S.C.R, 866, 
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Government Hospital was an ‘industry 
took an extreme view of the-matter and 
cannet be justified; because: (a) it was 
erroneously held that the second part of 
the definition of “industry” was an-éxten- 
sion of the first part, whereas, they are 
only the two aspects of the occupation of 
employers and employees in an industry; 
(5) it was assumed that economic activity 
is always related to capital or ‘profit-mak- 
ing and since an enterprise could be an 
industry without capital or profit-making 
it was held that even economic activity 
was not necessary; and (c) it was held 
that since a hospital could be run as a 
business proposition and for profit by 
private individuals or groups of individuals 
a hospital run by Government without 
profit must also bear the same character. 
This- test was wrongly evolved from the 
observations in Federated Municipal: ‘and 
Shire Council Employees of Australia v. Mel- 
bourne Corporation.., which only indicate 
that in these activities in which Govern- 
ment take to industrial ventures the motive 
of profit-making and absence of capital 
are irrelevant. The observations, on the 
centrary show that industrial disputes 
occur only in operations in which emnplo- 
yers and employees associate to provide 
what people want and desire, that is, in 
the production of material goods or servi- 
ces and not the “satisfaction of mate- 
rial human needs”. 


15. In the majority judgment in Civil 
Appeal No. 1290 of 1970 the legal: posi- 
tion is summarised thus: ` 


“To summarise, an activity. can be 
regarded as an ‘industry’ within the 
meaning of section 2 (j) only if there is 
relationship of employer and employees 
and the former is engaged in “business, 
trade, undertaking, manufacture or 
calling of employers” and the latter, ‘in 
any calling, service, employment, handi- 
craft or industrial occupation or avoca- 
tion’. Though ‘undertaking’ is a 
word of large import and it means any- 
thing undertaken or any project or 
enterprise, in the context in which it 
occurs, it must be read as meaning an 
undertaking analogous to trade or 
business: In order that an activity 





1, 26 C.T.R. 508, 
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may be regarded as an undertaking 
analogous to trade or business, it must 
be ‘organised or arranged in a manner 
in which trade or business is generally 
organised or arranged’. It must not 
be casual nor must it be for oneself nor 
for pleasure, ‘and it must rest Om Co- 

. operation between employer and ‘em- 
ployee who associate together with a 

- view to production, sale or ‘distribution 
of material goods or material ‘services. 
It is.entirely irrelevant whether or not 

. there is profit motive or investment of 
- Capital in-such ‘activity. Even with- 
out, these two features an activity cam 
be an undertaking analogous to trade 
cr ‘business. It is also’. immaterial 
‘that its objects are charitable or that 
it does not make profits or even where 
‘profits are made; they. are not distri- 
buted: amongst the members’, Federation 

< of Indian Chamber of Commerce and Indus- 
iry v. R.K. Mittal’ or that its activity 
is subsidised by the Government. 

. Again it is not necessary that ‘the em- 
. ployer must always be a private indivi- 
dual ........ The: Act, in terms, 
contemplates case of industrial disputes 
where the Government or a local autho- 


_ the employer......Secretary: Gymkhana, 
_ Club Employes Union v. Manage- 
ment: of the Gymkhana Club®. It also 
makes no difference that the mate- 
rial services rendered by the under- 
` taking are in publicintercst. Thé con- 
cept of public interest in 2 modern wel-. 
fare State, where new social values are 
fast emerging and the old dyingout, 1s 
indeed so`wide and so broad and com- 
- prehensive’ in its spectrum and range 
‘that many activities which admittedly 
fall within the category of ‘industry’ 
are clearly designed to subserve public 
interest. In fact, whenever any industry 
‘is carried’ on by the Government, it 
“would be in public interest,” for the 
Government cam act only im public 
interest. Whether an activity is carried 
. on in publie interest or not can, there- 
fore, never-be a criterion for determining 
its ‘character as an industry.’ : 
“1. (1972) 2 S.GJ.. 61: (1972) 2S.G.R. 353 
at376: ALR. 1972 8.0.76. = . . 
"2. (1968) Lab.I.C. 547 : (1968) 2 S.J. 
138: (1968) 2. An.W.R. (S.C.) 6; A.I.R. 1968 
S.C. 554, ea 
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16. Even in the dissenting judgment, the 
same conclusion is reached as regards the 
legal position. In the. words of the lear- 
ned Judge, the ratio of the decisions -of 
the Supreme Covrt is: ae 


“Even where a trade, business, under- 
` taking,.manufacture or calling of em- 
ployers results in production of material 
goods or rendering of material services, 
; such an undertaking engaged in trade, 
business, manufacture or calling. of 
_ employers will not be an industry if it 
-is run on charitable principles or is run 
by Government or local body. as part, of 
its duty. In other words; whenever an 
undertaking is engaged in activity which 
is not done with a view to exploit itin a 
. trading or commercial sense but for pub- 
lic interest and without any profit motive 
or in the form of social service or in the 
: form of activity intended to benefit the 
general public it. will not be an 
industry.”*- sa : 


úy 


If.we apply this test, certainly it could not 
be said that the Public Works ` Depart- 
ment in respect of the coystruction of 
Government buildings, such as hospitals 
colleges, schools and’ Court buildings, is 
engaged in an activity with a view to 
exploiting’ it in a trade or’ commercial 
sense. ; = oad Ai 

17. - The learned counsel for the peti- 
tioner relied _on the decision of the Supreme 
Court in . Corporation of Gity - of Nagpur v. 
Its Employees!, Dealing with the question 
whether the Public , Works Department 
ofthe Corporation ofthe City, of Nagpur 
is an industry, the Supreme Court obser- 
ved, Se te 


(xii) Public Works Department: ‘This 
department is in charge of construction 
` and maintenance of, public works 
such as roads, Grains, building, ‘mar- 
kets, public latrines, etc. "For ‘the 
convenience of the public, this depart- 
ment is divided* into zones and every 
zone hasitsoffice. The outdoor staffin 
the Public Works Department consists 
of Assistant Engineers, Overseers, Sub- 
overseers, time-keepers, mates car- 
A ss 7 oF Cas Stes AT, E Y 





“1i (1960) “1 LLJ. 523 : (1960) 2 S.GR. 
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penters, masons, ‘blacksmiths and coo- 
lies. _ The other staff, consisting of clerks 
„and peons, performs indoor duties 
(See the evidence of witness 5 for part 1) 
‘This department performs both adminis- 
trative and executive functions. The 
services rendered are such that they 
can equally be done by private indivi- 
duals and they come under the definition 
of ‘industry’, satisfying both the posi- 
tive and negative tests laid down by us 
in this regard. We, therefore hold. 
that this department is an industry.” 


18. At the time when this decision was 
rendered the decision in State of Bombay 
and others v. Hospital Mazdoor Saba), was 
holding the field. One of the tests for 
determination whether an activity was an 
undertaking or not within the meaning of 
section 2 (7) was an enquiry into whether 
an activity of a like nature would be an 
undertaking ifit is carried on by a private 
citizen or a group of private citizens. The 
decision in Safdarjung Hospital case, dis- 
approved of this test. ` In the latest judg- 
ment in Civil Appeal No. 1129 of 1970, 
this position was noticed by the majority 
judgment and in the words of the learned 
Judges: - | ' ne 


“ There was also one other ground on 
which the decision in the Safdarjung 
Hospital case, disapproved of the view 
takeninthe Hospital Mazdoor Sabha case? 
and that ground was that the decision 
in the Hospital Mazdoor Sabha case pro- 
-ceeded on an erroneous basis that an 
activity, in order to be an undertaking 
analogous to trade or business, need 
not be an economic activity and ap- 
plied a wrong test, ‘cam such activity 
be carried on by private individuals 
or group of individuals?? It woulc, 
therefore, seem that, in view of the de- 
cision in Safdarjung Hospital case, this 
latest test applied in the Hospital Mazdoor 
Sabha case*must be rejected as irrelevant 
and it must be held that an activity, in 
order to be recognized as an under- 
taking analogous to trade or busincss 
must be an economic activity in the 


1. 1960 S.C.J.679 : (1960) 2 S.G.R. 866 : 
(1960) 1 L.L.J. 251: A.LR. 1960 S.C. 610. 

2, (1970) 2 S.GJ. 755 ; (1971) 1 S,CR. 
177, 
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sense that it is productive of material 
goods or material services. ”’ 


1g. In view of the decisionsin Safdarjung 
Hospital case and Civil Appeal No. 1297 
of 1970, it is not open to the learned 
counsel for the petitioner now to rely on 
the decision in Corporation of City of Nagpur 
v. Its Employees?. 


20. I am, therefore, of opinion that the 
Public Works Department is not an in- 
dustry in respect of its activities relating 
to construction of Government buildings, 
such as hospitals, colleges, schools and 
Court buildings. The writ petitioner 
was not employed in any other work of 
the Public Works Department and, there- 
fore, it is not necessary for me to consider 
in general, whether the Public Works 
Department is carrying on any industry 
in respect of any other activity. 


21. The Government, as an employer, 
therefore, was éntitled to regulate the 
conditions of service of the petitioner and 
persons similarly situated. The -im- 
pugned Government Order is, therefore, 
not liable to be quashed. 


22. Inthe result, both the writ petitions 
are liable to be dismissed and accordingly 
they are dismissed. But, there will be no 
order as to costs. bg 0 f 
SJ. ` ——— Petition dismissed. 


IN THE HIGH ‘COURT OF JUDI- 
CATURE AT MADRAS. 


Present :— K. , Veeraswami, CF. and 

Sethuraman, F. f i 

M. C. Chockalingam and others 
Appellants” 


U. 


State of Madras, represented by the 
Collector of Madras .. Respondent. . 


Land Acquisition Act (1 of 1894), section 18— 
Acquisition of land—Value for acquisition— 
Value fixed for Urban Land Tax—Value for 
acquisition should “noi be different from’ value 
Jor urban land tax assessment. ' 


The Government acquired a land measur- 
ing more than 7 grounds for constructing 


1. (1970) 2 S.C.J. 755: (1971) 1 S.G.R. 177. 
2. (1961) 2 S.C.J. 134: (1960) 2 S.C.R. 942: 
(1960) 1 L.L.J. 523. : 
* Appeal No, 16 of 1969, 19th February, 1975, 
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a bus stand. In fixing the value there 
was a dispute. The value for acquisition 
was fixed at Rs. 10,000. per ground. But 
a land nearby belonging to the appellant 
was valued at Rs. 16,000 per ground for 
purposes of assessment to urban land 
tax. On appeal arising out of a reference 
under section 18 of the Land Acquisi- 
tion Act, 


Held: Government cannot value the same 
land at one fi gure for purposes of land ac- 
quisition and at another figure for pur- 
poses of levy of urban land tax. The assess- 
ment for purposes of urban. land tax has 
‘to be taken to be fair and reasonable 
and the land assessed to urban land tax 
was comparable to the land under acqui- 
sition, and they formed part and parcel 
of a larger extent. [Para. 2.] 


Appeal against the decree of the City 
Civil Gourt (IV Asst. Judge) Madvas and 
passed in L.A.G. No. 51 of 1965. 


‘V..R. Venkataraman, for Appellant. 


‘The Additional Government Header, ‘for 
Respondent. 


The Judgment of the Court was delivered 
by r os 


Veeraswami, G.7.—This is ar, appeal aris- 
ing out of a land acquisition reference 
under section. 18 of the Act. The purpose 
of theiacquisition was to provide a State 
Transport Bus Stand at Raja Anramalai- 
puram. This is,a very busy 2nd impor- 
tant crowded locality. The notification 
under section 4 (1) was made on 5th June, 
1963, and there was a correction about the 
area to be acquired by another notifica- 
tion, dated 17th March, 1965. The total 
extent sought to be acquired was 7 grounds 
503sq.ft. The Land Acquisition Officer 
fixed the value ‘at Rs. 10,000 per ground, 
which ‘was confirmed in the referencë 
under section 18. The basis for this 
assessment of the value. was Exhibit B-8, 
dated. 10th August, 1961, zelatine™ to 
No. 4313/2 of an extent of 2 grounds 923 
sq. ft. The document supported a rate 
of Rs. 7,755 per ground. But subse- 
quently, for purposes of urban land tax, 
the remaining extent of laud, excluding 
the land acquired, has been valued at the 
rate of Rs. 16,000 per ground. The 
assessment order is, dated 30th October, 
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1971. The Assistant Commissioner of 
Urban Land’Tax relied on a document, 
dated 24th December, 1962, which was 
nearer to the date of the notification in 
this case. That document conveyed pre- 
mises No. 38, Ramakrishna Mutt Road, 
which is a few houses away from the land 
under acquisition. The land measured 
1,368 sq. ft. and there was a building 
thereon, which was valued at Rs. 5,855. 
The sale of the premises was for a sum of 
Rs. 15,000. Deducting the value of the 
building, the value of the land was as- 
certained as Rs. 9,145, which worked out 
a rate of Rs. 16,000 per ground. The 
very appellants, in respect of the very land, 
of which the acquired land formed a part, 
have been assessed in that way and had 
beer. directed to pay urban land tax on 
that basis. 


2.. Itis obvious that Government cannot 
value the same land at one figure for pur- 
poses of land acquisition and at another 
figure for purposes of levy of urban Jand 
tax. We are told that the appellants 
here do not propose to file an appeal 
against this order as assessment to urban 
land tax. We have to take this assess- 
ment for purposes of urban land tax to bel 
fair and reasonable and that land is 
comparable to the land under acquisition, 
and they formed part and parcel of a 
larger extent. 


3. Considering, however, the ‘fact that 
the later sale deed for” purposes of urban 
land tax related only to an” extent of 
1,368 sq. ft., and the land under acquisi- 
tion is of an extent of*7 "grounds 503 sq. 
ft, we may make allowance for it and 
reduce the market value from Rs. 16,000 
to Rs. 15,000 per ground. We accord- 
ingly raise the market rate from Rs. 10,000 
to Rs. 15,000. There will be a decree 
accordin. gly. The appeal i is allowed with 
proportionate costs. 


S.J. Appeal allowed. 


ij 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT A, Varadarajan, J. 


Sherija Bi- Appellani*® 


U, 


Vedanayakam Pillai and others 
i ` si Respondents. 


Mortgage—Suit on mortgage decreed—First 
respondent suing to cancel the mortgage decree— 
Gongenitally deaf and dumb=—Not properly 
represented—Decree set aside. 


The second defendant had filed a suit 
against Vand the second respordent on a 
mortgage. The second respondent, mother 
of P, represented V asthough he wasa 
minor. A decree was passed and the 
second defendant sought to. bring the 
properties to sale in execution. V filed a 
suit for cancellation of the decree and for 
declaration of his title and possession of 
the suit. properties. It was admitted by 
the defendants that V. was congenitally 
deaf and-dumb. Further on the date 
of the prior suit on the mortgage, V had 
attained majority. 


Held, the decree in the previous suit was, 
in the circumstances, a nullity, V was at 
liberty to sue for partition and separate 
possession of his half share in the proper- 
ties. [Para: 5.] 


Appeal against the decree of the District 
Court, Salem in Appeal Suit No. 211 of 
1966, preferred against the decree of the 
Court of the Subordinate Judge of Salem 
in Original Suit No. 31 of 1963. 


K. Parasaran, for Appellant. 
K. Doraiswamy, for Respondent. 


The Court delivered the following 


Jupcment:—The third defendant is the 
appellant. The first respondent—plain- 
tiff, the son of the first defendant and one 
Ramaswami, filed the suit for cancellation 
of a mortgage decree obtained by the 
second defendant against himself and his 
mother in O.S. No. 195 of 1951 on the file 
*§,A, No. 1383.of 1972. 
: 17th November, 1975. 


pet nn E & crs met ee ME OS rd, i i : 
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of the Sub-Court, Salem, declaration of 
his title to the suit properties which are 78 
acres of. lands and.an injunction restrain- 
ing the fourth defendant (third. respon- 
dent herein) from interfering with his pos- 
session, of the suit properties. According 
to the first. respondent,.his father Rama- 
swami left-40 acres of ancestral lands and 
they were sold by the second respondent 
and with the sale proceeds she purchased 
the suit lands from the second defendant 
(whose legal representatives are respon: 
dents 4 to 11 herein) under Exhibit B-4 in 
1942 for Rs..8,750 in the names of herself 
and the first respondent and executed a 
mortgage under Exhibit B-1 for Rs..4,000 
in favour of the second defendant and it is 
not binding on him.. The further case of 
the first respondent was that the second 
defendant filed O.S. No. 195 of 1951 aga- 
inst him as though he was.a minor repre- 
sented by his mother as guardian though, 
in fact, he was major and his interests 
were adverse to those of his mother and 
he was not properly represented and 
therefore, the decree passed in that suit 
was not binding on him.. The properties 
were brought to sale in E.P. No.. 136 of 
1958, in execution of the decree passed in 
O.S. No. 195 of 1951 and the appellant 
has purchased .the same for Rs.6,010. The 
first respondent’s case was that the exe- 
cution proceedings and sale were not 
valid and binding or him on.the ground 
that the decree is void and the properties 
were really worth 2. lakh of. rupees, but 
were sold for Rs. 6,010, and he came to 
know of the decrees and the execution pro- 
ceedings only ten days before the institu- 
‘tion of the present suit.. f 


2. Defendants .2.to 4 alone contested the 
suit. Their case was that the first respon- 
dent was congenitally deaf and.dumb and 
was unable to manage his own affairs and 
that he must be represented by the next 
friend in the suit and that the present suit 
filed by the first respondent without a 
next friend is not maintainable. They 
further contended that the first respondent 
is not the owner of the suit properties and 
that, ifat all, he would be entitled only to 
a half share in the properties on the ground 
that the sale deed had. been obtained in 
.the names of himself and. the second res- 
pondent. 
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3. . On the basis of the admission in the 
written statement of the defendants 2'to 4 
that the first respondent was congenitally 
deaf and dumb and was unable te manage 
his own affairs and should have beer re- 
presented by a next friend in the suit 
when it was instituted, the learned Sub- 
ordinate Judge held that the decree ob- 
tained in O.S. No. 195 of 1951 on the basis 
that the first respondent was a minor re- 
presented, by his mother as the guardian 
and not on the basis that he was a conge- 
nitally deaf and dumb person unable to 
manage his own. affairs, was valid. and 
binding on the first respondent. The learn- 
ed Subordinate Judge further found that 
the properties do not belong absolutely 

to the first respondent, but belong to both 

respondents Í and 2 and held that the de- 

cree in O.S. No. 195 of 1951 is not void 

and not vitiated by fraud and that the 

execution proceedings in E.P. No. 136 of 
1958 are binding on the first respondent. 

In that view, he dismissed the suit with the 

costs of the contesting defendants. On 

appeal, the learned District Judge found 

that there is no evidence to show that the 

first respondent’s father left ancestral 

properties to the extent of 40 acres at the 

time ofhis death and that they were sold, by 

the second respondent and that the subse- 

quent purchase of the present suit proper- 

ties was from out of.the sale proceeds 

of those 40 acres of lands; However, he 

held that, having regard to the fact that 

the sale had been obtained in the names 

of both the respondents 1 and 2, the first 

‘respondent had a half share in the proper- 
‘ties. After coming to this conclusion, the 
learned District Judge called for a finding 

from the Sub-Court as to whether the 

first respondent was congenitally deaf 

and dumb and was unable to manage his 

-own affairs, as to the date on which the 
‘first respondent attained majority and 
as to the value of the properties. Subse- 

quently, .the plaint was amended and it 

was alleged that the first respondent is 

- congenitally deaf and dumb and is urable 
to manage his own affairs, and the defect 

in not filing the suit through 2 next friend 

was cured. The learned Subordinate 

Judge thereafter found, on the admission 

of defendants 2 to 4 that the first respon- 

dent is congenitally deaf and dumb and is 

unable to manage his own affairs and 

should have been represented by a next 
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friend, in the present suit, that he ‘was 
congenitally deaf and dumb and was vna- 
ble to manage his own affairs and should 
have, been represented. by a-next friend 
in the suit. On the other two questions, 
he found that the first respondent had 
attained majority cn 16th September, 
1951 prior to the institution of O.S. No. 
195/51 which was-on 1st October, 1951 
and that the properties would be worth 
Rs, 1,500 per acre at the relevant time. 
The learned District Judge accepted the 
findings and-held that the first respondent 
was congenitally deaf and dumb and was 
unable to manage his own affairs and 
should have been represented in O.S. No. 
195 of 1951 by a guardian on that basis, 
but was put forward as a minor and a 
guardian had been appointed for him on 
that basis in the svit instituted on, Ist 
October, 1951 although he had attained 
majority on 16th September, 1951 and 
was a major on the date of the suit, and 
held that the mortgage decree and the 
execution proceedings were therefore void 
to the extent of the first respondent’s share 
in the properties, and accordingly granted 
a declaration to that extent and also a 
decree for injunction. 


4. Itis not possible to uphold the decree 
of the learned District Judge for injunc- 
tion, having regard to his own finding 
that even the 2nd respondent had title. 
The first respondent was entitled only to 
his half share in the suit properties and the 
decree in O.S. No. 195 of 1951 and the 
further execution proceedings are void and 
not binding on him to the extent of only 
his share and the appellant who is the 
purchaser in the execution sale would 
then be a co-owner against whom there 
cannot be a decree for injunction. ‘The 
appellant had become entitled to the se- 
cond respondent’s halfshare by the Court 
sale. The right of the first respondnet 
would only be to sue for partition and se- 
parate possession of his half share in the 
properties which are not joint family pro- 
perties. ig 


5. Now it has been found that the first 
respondent had attained majority on 16th 
September, 1951 and was a major on the 
date of institution Of the suit, O.S. No. 195 
of 1951 on Ist October, 1951. His 
mother had been appointed as his guar- 
dian in that suit on the basis that he was a 


a 
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~minor, There was no proper representa- - 


- tion of the first respondent in that suit as 
- he.was a major and a guardian had been 


appointed for him on ‘the basis that he - 


was a minor on.the date of the suit. 
Mr. Parasaran, learned counsel >for 
the. appellant argues that’ inasmuch 
as a guardian had been. ‘appointed 
in the prior suit for the -first 
pondent, his ‘interests. had 

protected and that the fact that he was 
not described in the previous suit as a 


congenitally deaf and dumb person - 


. unable to manage his own affairs would 

not affect the rights of the appellant. It is 
ynot possible to accept this contention. The 
‘appointment of the guardian in the pre- 
vious suit was on the basis that the first 
‘respondent was a minor, whereas,-on the 
idate of the institution of that suit, he was 
ja major. It was not on the basis that he 
was congenitally deaf and dumb unable 
to manage. his own affairs, and the ap- 
-/pointment of guardian was therefore ‘not 


proper. ‘The decree in the previous-suit .. 


was therefore.a nullity as has been rightly 
#found by the learned District Judge so far 


ilas the first respondent is concerned. There- - 


fore, it is not possible to make any provi- 
sion for the payment of the proportionate 


liability of the first respondent under the - 


jmortgage, Exhibit B-1, which is stated to 
- have been executed for part of-the consi- 
deration for the purchase of the properties 
in the names of the first:and second res- 
pondents. - Under the circumstances, the 


. second appeal is allowed only in part to - 


„the extent of the injunction and is other- 


jwise. dismissed.. The first respondent is .° 
‘Jat liberty to sue for partition and separate - 
{possession of his half share in the proper- . 
Respondents 4 to 11, the L.Rs of - 


‘ities, 
the second defendant may take such steps 
as they may be advised in respect of any 


liability of the first respondent under the - 


mortgage, Exhibit B-1. There will be no 
order as to Costs. No leave. 


ST 


allowed. 


M LjJ—4l 


Ramaswamy Reddiar 


res- —° 


been _ 


Appeal partly . 
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IN THE HIGH COURT OF- JUDI- 
CATURE AT MADRAS. — 


PRESENT :— V.. Ramaswami and V. Sethu- 


raman, . FF. 
. Appellant® 
v. z 


The State of Tamil Nadu represen- 
ted by Divisional Development 
Officer, Chidambaram and another. 
= ye 7 Respondents. 


Tamil Nadu Panchayats Act (XXXV of 1958), 
section 26 (1)—President—Non-payment of 
house-tax within the time prescribed—No de- 
mand made—Whether suffered disqualification. 


The president of a panchayat failed to pay 
the house-tax within the time prescribed. 
However no demand, had been made on 
him, He paid the tax after the due date. 
The Divisional Development Officer inti- 
mated the president that he kad suffered 
disqualification under section .26 (1) of 
the Panchayats Act,1958 by reason ofnon- 
payment of house-tax within the time pres- 
cribed, The president failed before the 
Judicial authority and filed a writ peti- 
tion where also he failed. On further 
appeal, 


Held, the liability to pay the tax within the 
period of two months prescribed was not 
dependent on any bill or notice being 
issued: On the facts of the case, the ap- 
pellant had incurred the disqualification. 

(Para. 2.] 


Cases referred to:— 


Mohammad Ismail Maracapar v.. Melacheval 
Panchayat, (1964) 77 L.W. 520; Ghandkhan 
v. W.N. Govind, A.I.R. 1973 Bom. 1; M.R. 
Raghupathy v. A. B. Ramachandra Reddy and 
another, W.P. No. 2663 of 1970, dated 16th 
September, 1970. 


Appeal under clause 15 of the Letters 


. Patent against the Order ofthe Honoura- 


ble Justice Ramanujam dated. 21st Octo- 
ber, 1975 and made in the exercise of the 
Special Original Jurisdiction of the High 


` Court in Writ ‘Petition No. 6585 of 1975 


*W.A. No. 311 cf1975. -> 
. i 17th November, 1975. 
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presented under Article 226 of the Consti- 
tution of Indiatoissue awrit of certtorarz 
calling for the records on the file of the 
District Mursif, Cuddalore, in O.P.-No. 
5 of 1975 and dated 13th September, 1975. 
in dismissing the application filed by the 
petitioner under section 28 (1) and (2) 
of the Panchayat Act, 1958 for nullifying 
the disqualification of the petitioner as 
Panchayat President of Maleyaperumal 
Agaram and in confirming the order of 
the respondent in his proceedirgs in 
NA No.- 2.52271 of 1974, dated 2nd 
January, 1975 and quash the proceedings. 


B. Lakshminarayana Reddy, for Appellant. 
-The Judgment of the Court was delivered 
by =. 


Ramaswami, F—This is an appeal 
against the ‘decision in W.P. No. 6583 
of 1975. The appellant was the President 
of Malayaperumal Agaram Panchayat 
within Cuddalore Panchayat Unicon 
Council. In his proceedings dated 
2nd January, 1975 the Divisional 
Development Officer, Chidambaram, 
intimated the appellant that he 


- had ceased to hold office of President, as - 


he had been disqualified under section 26 
(1) of the Tamil Nadu Panchayats Act, 
1958 (hereinafter called the ‘Act,’ for non- 
payment of house-tax for the assessment 
years 1973-74 and 1974-75 within the time 
prescribed. But the same proceedings 
the appellant was informed that he could 
apply to the prescribed judicial authority 
under section 28 of the Act on the ques- 
tion as to whether he had become dis- 
qualified. Thereafter the appellart filed 
O.P. No. 5 of 1975 on the file of the Dis- 
trict Munsif’s Court, Cuddalore, for a 
declaration that the appellant was not dis- 
qualified and for cancellation of the 
order of the Divisional Development 
Officer, Chidambaram, dated 2rd Janu- 
ary, 1975. In his order dated, A3th Sep- 
tember, 1975, the learned District Munsif 
of Cuddalore keld that the appellant had 
failed to pay the tax in time for the assess- 
ment years 1973-74 and 1974-75 and that, 
therefore, he was disqualified. In view of 
section 26 (i) of the Act he ceased to hold 
the Office of President by reason of such 
Gisqualificatien. The appellant filed a 
writ petition praying for the issue of a 
writ of certiorari to quash this order. It 
was contended before the learned single 
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. Judge that on the day when the first res- 


pondent viz., the Divisional Develop- 


_ ment. Officer, chose to invoke the provi- 


sions of section 26 (i) of the Act, he was 
not in arrears of tax ang that, therefore, 
the first respondent was not justified in 
passing the order in question. It was also 


-conterded before the learned Judge that 


section 26 (i) will come’ into operation 
only when a member fails to pay the 
arrears of tax and that tax can be said to 
be in arrears only when a bill or notice 
of demand is served on him requiring to 
pay the amount of tax within a particular 
period and that the tax was not paid within 
such a time allowed. The learned Judge 
held that payment of the amount within 
the time prescribed was the relevant 
criterion for determining the disqualifica- 
tion under section 26 (i) of the Act and 
even if the appellant had paid before the 
first respondent made the order dated 2nd 


. January,, .1975, the payment would not 


remave the disqualification already suffer- 
ed: On merits the learned. Judge held 
that section 26 (i) of the Act would come 
into operation on the. failure to pay the 
tax within the time prescribed and nei- 
ther the provisions of the Panchayats Act, 
nor the rules contemplate the issue of 
any notice or bill of demand in order to 
make the house-tax due from the appel- 


_Jant. The learned Judge also had dis- 


tinguished the three decisions in Mokam- 
mad Ismail Maracayar v. Melacheval 
Panchayat, Ghandkhanv. W.N. Govind? and 
the decision in M.R. Ragkupathy v. A. B. 
Ramachandra Reddy and another *. Accord- 
ingly the learned Judge held that the 
appellant had ceased to be a Panchayat 
President and dismissed the petition. 
It is against this order the appellant had 
filed this appeal. 


2. ‘The house-tax that were found to be 
in arrears were for the years 1973-74 and 
1974-75: The tax for 1973-74 was paid 
on 14th September, 1974 and that for 
1974-75 was paid on 14th November, 1974. 


Section 26 of the Act is imperative and a 


member ceases to hold office on incurring 
of any ofthe disqualifications referred to 





1. (1964) 77 L.W. 520. 

2. A.LR. 1973 Bom. 1. 

3. W.P. No. 2663 of 1970 
September, 1970. 


dated 16th 
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therein. One such disqualification is 
“ failure to pay arrears of any kind due 
by him (otherwise than in a fiduciary 
capacity) to the Panchayat or the Pan- 
chayat union council within three months 
after such arrears became due.” Section 
120 .of the Act enables the Panchayat 
to levy on all houses in the village house- 
tax and the other provisions in that sec- 
tion dealt with the basis and the method 
of levying such tax. The Act also autho- 
rises the framing cf rules for the assessment 
and collection of all taxes due to the Pan- 
chayat. The rules relating to assessment 
of the house-tax provide that when the 
Panchayat has resolved to assess houses 
for the. purpose of house-tax, the rates fix- 
ed by the Panchayat may either be propor- 
tionate to the value ofeach house, or may 
be progressive with reférence'to the value 
of thethouse.. The karnam of the village 
shall prepare and furnish to the execu- 
tive authority a house-tax assessment in 
the prescribed form and the executive 
authority should sign the same in token of 
accepting the assessment. The executive 
authority shall thereafter cause assess- 
ment books to be prepared in conformity 
with the house-tax assessment made by 
the karnam. As soon as the assessment 
books are prepared, the executive autho- 
rity shall by beat of drum in the town give 
public notice thereof and of the place or 
places where the books may be inspected. 
Ifany objection is taken to the assessment 
or the valuation, the assessment books 
could he amended in the manner prescrib- 
ed. The rules also prescribe for appeals 
and revisions against the order made on 
such objections. Subject to these provi- 
sions the assessment has been made final. 
If the Panchayat decides to increase the 
rate or revise the valuation, it shall be 
done only after such public notice and 
individual notices as prescribed in the 
rules. The provision is also made for 
correcting the assessment of individuals 
where it appeared to the executive autho- 
rity that the property has been inadequate- 
ly assessed or inadvertently or improperly 
omitted to be assessed. But, as already 
stated, if once the assessment has been 
made as per the provisions, it is made 
final. Thus, unless a general revision or 
special revision is made, the assessment in 
respect of the house-tax is continued year 
after year. The house-tax is payable either 
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half-yearly or yearly as the Gcvernment 
may, in general notification, decide and. 
there is no dispute in this case that the tax 
in respect of the Panchayat in question 
was payable yearly. Rule 3 relating to the 
collection of house-tax reads as follows :— 


“3, Persons liable to pay house-tax.— (1) 
The -house-tax shall be paid by the 
owner of the house within sixty days. 
after the commencement of the year. 


` (2) If the owner of a house fails to pay 
the whole or any part of the house-tax 
--due thereon within sixty days after the 
‘ commencement of the year the executive 
authority may, if the said tax has not 
remained unpaid for more than twelve 
months, require the occupier for the 
time’ being of such house to pay the 
. amount. within a specified period, not 
` being less than thirty days. ” 


The general ‘rules relating to the collec- 
tion of taxes provide for distraint and sale 
of movable property for recovery of the 
amount of tax, but before such coercive 
Proceedings are taken, the Rules require 
the executive authority to serve upon the 
Person a bill for the amount due and the 
default of the person to pay the bill within. 
such time as may be mentioned in that 
bill. On a reading of these provisions, 
the learned Judge had held that neither 
the Act nor the Rules contemplate the 
issue of any bill or notice demanding pay- 
ment for house-tax and it shall be paya- 
ble within two months of the commence- 
ment of the year in respect of which the 
tax was due. We are in entire agreement 
with this view of the learned- Judge. “It 
may be noticed that only for taking 
coercive proceedings when the amount was. 
not paid within the period of two months. 
Prescribed, the rules specifically provide 
for the issue of a notice demanding pay- 
ment within a particular time and for 
payment of the dues within two months. 
no such notice was contemplated. The 
resolution of the Panchayat to levy the 
tax and the preparation of the assessment 
books when it becomes final automatically 
brings into existence ‘a liability for pay- 
ment of house-tax from the year from 
which the Panchayat resolved to levy the 
house-tax. The effect of rule 3 is to 


‘make the house-tax payable within a 
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period of two months from the commence- 
jment of the year. -‘ Therefore the appel- 
Mant’s liability to pay the tax within the 
{period of two months prescribed is not de- 
[pendent on any bill or notice being issued. 
{The word ‘year’ is defined in section 2 
(37) of the Act as financial year. The tax 
was, therefore, payable with reference to 
the financial year for 1973-74. © Thus for 
1973-74 the tax was payable on or before 
30th May, 1973 and for 1974-75, it was 
payable on or before 30th May, 1974. 
‘The respective amounts when not paid on 
or before 30th May; 1973 and 30th May, 
1974 became arrears and section 26 (1) 
of the Act allowed a further period of 
three months after the arnounts became 
an arrear in order to attract the disqualifi- 
cation. Therefore, ifthe amount had not 
been paid by 31st August, 1973 in respect 
of 1973-74 and 31st August;1974 in respect 
of 1974-75,the ‘appellant incurred disqua- 
lification automatically. , In this case, as 
already stated, the amounts were paid 
yonly on 14th September, 1974 and 14th 
November, 1974: The” appellant’ had. 
therefore, incurred the disqualification. 


3. In the appeal the learned counsel for 
the appellant relying on rule’ 32 ‘ofthe 
Assessment and Collection of Tax Rules 
contended that a tax could be said to be'iń 
arrear only when 2 ‘notice demanding 
‘payment was issued and the amount was 
not paid within the time mentioned im the 
notice. Admittedly in this case no notice 
-was issued by the Panchayat and, there- 
fore, the amount could not be state¢ to be 
in‘arrear. Rule 32 reads,as follows’ `- 

39. Recovery of arrears of tax.—rlf 

any tax due from any person remains 

unpaid in whole or in part at the end 


of the period specified in sub-rule (i) of 


rule 26 and if such person has left India 

or cannot be found, the said tax or such 
part thereof as remains unpaid to- 
gether with all sems payable in connec- 
tion therewith shall be recoverable as if 
it were an arrear of land revenue. ”” 


Rule 26 (i) referred to therein relates ‘to 
the distraint and sale of movable property. 
We have already held that this provision 
relating to the distraint and sale of mova- 


ble property is attracted only after the _ 


amount had become in arrear by non- 
payment of the same ‘within the period ‘of 
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two months prescribed by the rules for 
payment. . Rule 32 in terms, therefore, 
applies only. to a case where the amount 
was not paid within the period of two 
months ‘and distraint proceedings. were 
initiated and after the issue of notice for 
the’ distraint proceedings without paying 
the amount the person had left India or 
cannot be found. In such an event the 
arrears could be recovered as if it were an 
arrear of land revenue. - This rule, there- 
fore, does: not make it- obligatory on the 
executive ‘Authority. to issue a notice de- 
manding the payment of house-tax before 
he could: be:considered to. be in arrear of 
the amount within the meaning-of section 
26 (i) of the Act. We are-also in entire 
agreement with the judgment of the learn- 
ed single Judge -that the decisions, in 
‘Mohammad Ismail Maracayar v. Melacheval 
‘Panchayat? and -Ghandkkan v. M.N..-Govind® 
related to the particular language used in 
the relevant provisions which were under 
consideration: in -those decisions and the 
provisions were:not similar to-the one ‘on 
hand. “We are also of the view that the 
decision in M.R. Raghupathy-v. A.B. Rama- 
chandra Reddy and. another’, related to a 
licence fee-and since the. renewal of a li- 
cence depended on the volition of the per- 
son holding the licence, the’ non-payment 
for'renewal ‘of the licence fee will not 
attract any disqualificat’on. ` iar, 


: 4. In the result, the writ appeal fails and 


it is dismissed.- . A 2 
S.J ——— “Appeal dismissed. 


t 


1. (1964) 77 L.W. 520. a 

2. ALR. 1973 Bom. 1. 8 

3.. W.P.No. 2683 of 1970, dated 16th Septem- 
ber, 1970. - © i - s 


I] 


IN THE HIGH COURT OF JUDE 
CATURE AT MADRAS. | 


Present :—P. Rj G okulakrishnan, J. 


M. Saltan Beevi alias Chinna ‘Pillai 
and others we, . Petitioners 


v. 


Uthumanummal 


Givil Procedure Gode (V of 1908); Order 1» 
rule 10—Suit for redemption—Foint decree 
against first and second appellants and second tes- 
pondent—Second respondent away.at the time 
of filing second appeal—Petition by second res- 
pondent to transpose him as appellant: 
Allowed. `. A 


The plaintiff had obtained a joint decree 
against the first and second appellants 
and the second respondent. At the time 
of filing the second appeal, the second res- 
pondent was away at Singapore and was 
therefore impleaded as second respondent. 
Subsequently. the second respondent filed 
an application under Order 1 rule 10, Givil 
Procedure Code, to transpose him as 2n.ap- 
pellant: This was objected to by the 
first respondent on the ground of bar of 
limitation. se os s 


Respondent. 


Held: Both in the interests of justice and to 
effectively adjudicate vpon the dispute in 
question anc also to avoid, any possible 
future technical objections the petitioner 
must be transposed as party appellant to 
the above appeal. The High Court had 
ample jurisdiction and wide powers to 
order. such transposition of parties under 
Order 1, rule 10 of the Code of Civil, 
Procedure. {Para. 7.] 


Cases referred to:— 


Radhabailabh Prasad Narain Singh v. Raghu- 
nath Lal and others, A.I.R. 1939 Pat. 397 ; 
Gh. Surat Singh and others v. Manohar Lal 
and others, A.I.R. 1971 S.C. 240; Venukuri 
Krishna Reddy and another v. Kota Ramireddi 
and others, (1954) 67 L.W. 346: I.L.R. 
(1954) Mad. 1126 :(1954) 2 M.L.J. 559: 
AIR. 1954 Mad. 848. 


Petition praying that in the circumstan- 
ces stated therein’and in the affidavit filed 





*Q.M.P. No. 4801 of 1975 in S:A: No. 412 of 
1975. Oth July, 1975. 


SULTAN BEEVI V. UTHUMANUMMAL (Gokulakrisknan, F.) 


` also been referred to. 
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therewith the High Court will be pleased 
to transpose the 2nd respondent in S.A. 
No. 412 of 1975 as the 3rd appellant in 
S.A. No. 412 of 1975 preferred to the 
High Court against the decree of the 
Court of the Subordinate Judge, 
Padmanabhapuram and passed in A. S. 
No. 29 of 1972 (O.S. No. 321 of 1969, 
D.M.G., Padmanabhapuram. ) 
K. Sreekumaran Nair, for Petitioners. 
S. ‘Padmanabhan, for Respondent. 
The Court mace the following 


OrverR:—This petition under Order 1 rule 
10'and scction|151 ofthe Code of Civil Pro- 
cedure is ; to transpose the second respon- 
dentin S.A. No. 412 0f1975 asthe third 
appellant in the above said second appeal. 
The suit was filed against the petitioner 
herein ang also the two appellants in the 
above second appeal for redemption. The 
petitioner herein is no other than the son 
of the. first appellant and the brother of the 
second: appellant. . The decree is æ joint 
decree and it-is executable against the 
petitioner. and also against the appellants 
1 and 2 herein jointly. It is clear from. 
the facts.of the.case that since the peti- 
tioner was away.in Singapore at the time 
of filing the second appeal anc since there 
was some delay in sending the vakalath, 
the petitionér was ‘impleaded as the 
second respondent in the:second appeal. 


2. This application to'transpose is oppos- 
ed by the first respondent purely on the 
ground that the petitioner must file an 
independent ‘second appeal and also the 
right under the law of limitation has accru- 
ed tothe first respondent herein. Mr. Sree- 
kumaran’ Nair the leatned counsel for the 
petitioner and also first and second appel- 
lants in the above second appeal submits. 
that there is absolutely no conflict of inte- 
rest between -the appellants now on record: 
and the petitioner herein and further the 
appellants are agreeable for such a trans- 
position. He cited Radhaballabh Prasad 
Narain Singh v. Raghunath . Lal ‘and others! 
wherein some Privy Council reports have 
In that decision a 
Bench of the Patna High Court has held 
as follows : 





1. A.J.R. 1939 Pat. 397. 
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“The Court including the High Court 
in second appeal, has power at any 
stage under Order 1, rule 10, to permit 
a transposition of parties.. The power is 
discretionary and its use will cepend 
upon the circumstances of the parti- 
-cular case. The purpose of it is ‘to 
enable the Court to be ina position 
to determine the real questionsin con- 
troversy between the parties and to 
avoid allowing a mere technical objec- 
tion successfully to defeat a just 
claim .”’ 


3. As I have stated already, it is a joint 
Gecree which can be executed jointly 
against the appellants now on record and 
also the petitioner herein. Order 4l, 
rule 4 of the Code of Civil Procedure 
Says : 


-““ Where there are more plaintiffs or 
more defendants than one in a suit, and 
the decree appealed from proceeds on 
any ground common to all the plaintiffs 
or to all the defendants, any one of the 
plaintiffs or of the defendants may ap- 
peal from the whole decree and -there- 
upon the appellate Court may reverse 
or vary the decree in favour of all the 
plaintiffs or the defendants, as the case 
may be. ”? i 


Thus, it is clear that the, petitioner even 
without filing an appeal himself can have 
the benefits of the decree on the appeal 
now filed by the appellants herein. - 


4. Order 1, rule 10 (2) of the Gode of 
Civil Procedure,is wide enough to give dis- 
cretion to this Court to transpose the ne- 
cessary partyifit finds that he can effec- 
tively along with the appellants put forth 
the contention in respect of a joint decree 
got-against the appellants ‘and also the 
petitioner herein. so a 


5. Mr. Padmanabhan, the leamed counse 1 
appearing for the first respondent cited a 
decision in Gh. Surat Singh and others v- 
Manohar Lal and others! wherein it has been 
held that the appeal has to be dismissed 


for want of necessary party to the appeal, .: ~ 


That was a casc in which the party deli- 
berately omitted to implead the necessary 
partyin the appeal. In those circumstan- 
ces the Supreme Court under Order 41, 





1. ALR. 1971 S.C. 240. 
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Tule 20 of the Code of Civil Procedure dis- 
missed the appeal. I do-not-think it has 
any relevance when. dealing with: the 
present case on different facts i and 
circumstances. 


6. Mr, Padmanabhan also cited a decision 
is Venukuri Krishna Reddi and another v. Kota 
Ramireddi and others1, which dealt with 
Order 41, rule 33 of the Code of Civil 
Procedure, giving right to the parties con- 
cerned, questioning the respondent’s right 
to get the: benefit of the decree obtained 
by the appellants. I do not think the pre- 
sent case will come under that category. 


7. The question as to whether the peti- 
tioner remaining as respondent will be in 
a position to effectively agitate the mat- 
ter in appeal in case the appellants fail in 
the above appeal and as to whether the 
benefits will be questioned by. the first 
respondent herein under Order 41, rule 
33 of the Code of Civil Procedure, in case 
the appellants succeed in the above 
appeal will all be technical objections ona 
future date. Thé facts are quite simple 
and the decree is a joint one, which is 
against the appellants and also the peti- 
tiorer herein. Both in the interests off 
justice and to effectively adjudicate. upon 
the disputes in questicn anc also to avoid 
any possible future technical objections it 
is bwt fair that the petitioner herein must 
be transposed-as party appellant to the 
above appeal. This Court has ample 
jurisdiction- and wide powers to order 
such transposition of parties under Order 
1, rule 10 of thé Code of Civil Procedure. 
In the circumstances this petition is order- 
ed as prayed for. 


S.J. ———~— Petition allowed. 





1. (1954) 67 L.W. 346 : LL.R. (1954) Mad. 
1126 : (1954) 2 M.L.J. 559 : A.LR. 1954 Mad. 
848, 


EJ.: 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ‘ 


Present :— A. Varadarajan, J. 


Paramasiva Moopan and others 
f í Appellants” 


U. 


Aruppukottai Chockalingapuram 
Chokkanathaswami through its Exe- 
cutive Officer K. Vayanakkam and 
others «. Respondents. 


Givil Procedure Code (V of 1908), section 11— 
Res judicata— Temple—Suit by tenant of 
land against temple for title—Decision against 
temple—Subsequent suit by temple for declara- 
tion of title—Plea of temple not being properly 
represented in prior suit—Decision in prior suit, 
res judicata, ao a 
A temple leased out certain lands. The 
tenant claiming title to the suit property 
filed a suit for declaration ofhis title which 
though dismissed by the trial Court, was 
decreed on first appeal‘and affirmed on 
second appeal. The temple was represent- 
ed in the proceedings by a properly cons- 
tituted trustee ‘R’ who had been appointed 
by the Endowments Departmert as the fit 
person to perform, the functions of the trus- 
tees pending the disposal of scheme pro- 
ceedings relating to the temple. - Subse- 
quently, the temple filed the present suit 
for declaration cf its title ou the ground 
that it was not properly represented, in the 
earlier suit and the decision in -the earlier 
suit was not res judicata. The trial Gourt 
dismissed the suit, but cn appeal, .. the. 
suit was remanded. An appeal preferred 
against the order ofremand was’ dismis+ 
sed. The trial Court again dismissed the 
suit as barred by res judicata. However, on 
appeal,the suit was decreed on the ground 
that the temple was not properly -repre- 
sented and there was gross negligence by 
<P in the conduct of the prior suit. | On 
second appeal by. the tenant, 


Held, the learned District Munsif had 
rightly held that ‘R’ properly represented 
{the temple) in the prior litigation where it 
was decided that (the temple) had no title 
and the decision in the prior litigation 
constituted res judicata, .° [ Para. 5.] 





*S A. No, 1189 of 1972. ._ 29th October, 1975, 


PARAMASIVA MOOPAN 9, A.C. CHOKKANATHASWAMI { Varadarajan, 3.) 
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Cases referred to:— 


Sankaranarayana Ayyar v. Sri Poovannatha 
Swami Temple, LL.R. 1950 Mad. 191: 
62 L.W. 508 : (1949) 2 M.L.J. 171: A. 
LR. 1949 Mad. 721 ; Fagadindra Nath Roy 
o. Hemanta Kumari Debi (1904) 1.L.R. 32 
Gal. 129 (P:G.) : 31 LA. 203: 6 Bom. 


~ LR. 765 > 8 C.W.N. 809 ; Pramatha Nath 


Mullick v. Pradyumma’ Kumar Mullick, 
(1925) I.L.R. 52 Cal. 809 (P.C.) : 49 
M.L.J. 30 : 52 LA. 245: 87 iC. 305: 
A.LR. 1925 P.C. 139 ; Vidya Varuthi v. 
Baluswami Ayyar, (1921) LL.R. 44 Mad. 
831 (P.Q): 41 MLJ. 346: 48 LA; 
302: ADR. 1922 P.C.- 123 5 Surendra 
Krishna Roy v. Shree Shree Ishwaree Bhubanes- 
wari Thakurani, (1932) I.L.R. 60 Cal. 545 
Rajendranath Dutt v. Shaik Muhammad Lal, 
(1881) LLR. 8 Cal; 42 (P.O): § 
LA. 135; Nirmal Kumar Banerjiv. Jyoti. 
Prasad Banerji, (i941) LLR., 2 Cal. 128; 
Iswar Shridhar Fiew v, Fahor Lal, (1944) 
49 ‘GIW.N. 37: The Ongole ` Byragi 
Mutt v. Kanhayya, (1959) 2 An.W.R, 
294: AIR. 1960 ‘A.P..98 ; Prosanno 
Kumari Debya v. Gulab Chand Baboo, 
(1875) 2 I:A. 145: 4 BL.R. 450; 
The Masjed Shahid Ganj v.S.G.P. Gommittee, 
LL:R. (1940) Lah. 493 (P:C.): 67 LA. 
251: (1940) 2 M.L. J.. 903 : A.I.R. 1940 
FC. 116, ~ eS ae ee 


Appeal against the decree of the Gourt of 
the Subordinate Judge, Sivaganga in 
Appeal ‘Suit No. 206 of 1970; preferred 
against the decree of the Court of the 
District Munsif of: Manamadurai in 
Original Suit No. 217'of 1964." 

R. Gopalaswamy Ayyangar and M. Srinivasan, 
for Appellants. i are 

A, Sundaram Ayyar and P. Balasubramanian, 
for Respondents.’ eer i 


The Court delivered the following — 


Jupement.—Defendants 2 to 4 and the 
legal representatives of the first defendant, 
who succeeded in the trial Gourt, but 
failed in the lower appellate Court, are 
the appellants herein. The first respon- 
dent ist plaintiff-is the. deity, Aruppu- 
kottai Chockalingapuram ,Ghokkanatha- 
swami, and respondents 2 to 4 herein 
(plaintiffs 3 to 5) are its trustecs: The 
suit was for declaration of the first respon- 
dent’s title to four items of lands and for 
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Possession. 
was that all the four items of the suit lands 
were originally comprised in the Aruppu- 
kottai Zamin ‘village. ` Items .2 and 3 
were granted by the Zamindarini to the 
first respondent in 1803-1804, while items 
land 4were granted to the firstrespondent 
by a Pathadappu Kararnama docu- 
ment Exhibit A-2, dated 20th Avgust,1899 
executed in favour of the Zaminder. The 
first respondent was in‘possession of all 
the four items by leasing them out. 
the estate was abolished and taken over 


on 7th April, 1949 under Madras Act 


XXVI of 1948, one Somasundaram Pillar 


claimed patta for the first respondent ‘on’ 
the ground that they were the first respon- 


dent’s private lands,’ His application for 


grant, of patta was dismissed.’ The first 


defendant Adaikala Moopanar manoeuvr- 
ed to obtain patta in his name, and in the, 


appeal filed, by the first responcent agamst ` 
the order directing the grant of patta to 


the first defendant, an order for remand 
was passec ‘by the Director of Settlement 
and ultimately patta has been granted 


to the first respondent. The deceased” 


first defendant filed O.S: No. 123 of 1958, 
on the file of the trial Court, for declara- 
tion of his title to the suit lands and for 


an injunction restraining the first. respon~ 


dent from interfering with his possession 
but failed in the trial Court, which dis- 
missed the suit on 26th February, 1960. 
Exhibit A-59 is the certified copy of the 
judgment in.that suit. On appeal, the 
suit was decreed in A.S.No. 39 of 1960 
as seen from Exhibit A-60: Then, the 
first respondent filed §.A.No. 1576 of 1961 
against the decree in A.S. No. 39 of 1960, 
and it was held in the second appeal as 
per Exhibit A-6] that the first respondent 
had no title, but the deceased first defen- 
dant (plaintiff in that suit) was in posses- 
sion and entitled to the injunction, 
although it had not been found whether 
he had title to the suit lands or not. 
Thereafter, the present suit has been filed 
for declaration and possession on the basis 
that the decision rendered in S.A:No.1576 
of 1961 does not constitute res judicata the 
contention being that the first respondent 
wes not properly represented in the pre- 
vious action. ‘The defence was that the 
first defendant was a ryot entitled to the 
suit lands and had perfected title to the 
same by adverse possession and that the 
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After’ 


11976. 


present suit was barred by res judicata by 
virtue of the decision in S.A.No. 1576 of 
1961. The Trial Court originally con- 
sidered the question of res judicata as a. 
preliminary issue and upheld the plea and. 
dismissed tre suit. But, on appeal, it was: 
held that there was no bar of res judicata, 
and there was an order of remand of the 
suit for trial on the other issues. Then. 
C.M.A.No. 167 of 1968 was filed in. this: 
Court ‘against the order of remand.. 
Ramaprasada Rao, J., dismissed the: said. 
appeal, observing thus: T 


“Suffice it, however, to say that when 
the main objection of tre temple was. 
that the earlier decision was rendered 
at a time when preper parties were not 
before the Court, then that issve has to- 
- be gone into, and ifultimately the tem- 
ple succeeds in establishing that fact,. 
then certainly the earlier decision 
would not operate as res judicata. If, on. 
the other hand, the temple fails to- 
prove that they were not properly 
represented during the three stages. 
when- - the litigation was fought out, 
then it follows automatically that the 
earlier decision of this Gourt and the 
findings - of the Courts below in O:S.. 
- No: 123 of 1958 and the appeal thereon. 
will be a bar to the present action.” 


After the. remand, ‘the trial Court held. 
that the first respondent deity had title 
to the suit lands, but lost it by the adverse 
possession of the first defendant, that the 
first respondent was properly represented. 
in the prior action by one Ramaswami 
Naicker who had been appointed as the 
fit person by the Deputy Commissioner, 
Hindu Religious and Charitable Endow- 
ments Department, under Exhibit, A-45, 
dated 26th December, 1961. to perform 
the functions of the trustee pending the 
disposal of the scheme proceedings, and. 
that the decision rendered in S.A. No. 
1576 of 1961 was res judicata, and dismissed. 
the suit. But, on appeal it has been held 
by the learned Subordinate Judge that the 
first defendant had not acquired title- 
to ‘the suit lands by adverse possession, 
that the title of the first respondent sub- 
sists and that the decision in §.A.No. 1576. 
of 1961 does not constitute res judicata for 
two reasons viz.: (1) that Meenakshi- 
sundaram Pillai and Ulagammal, who. 
are now said to be -trustees along with 
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Some others, were the erstwhile trustees 
and they had not been mace parties and 
therefore there was no proper representa- 
tion of the first responcent; and (2) that 
there was gross negligence in the conduct 
of the prior suit by Ramaswami Naicker 
and thus the lower appellate Court has 
allowed the appeal, decreeing the suit as 
prayed for with costs throughout. 


2. The questions arising foriconsidéra- 
tion in this second. appeal,. therefore, are: 


(i) Whether the decision in S.A. No. 
1576 of 1961 constitutes res judicata ? 


(2) Whether -the appellants ‘have 
acquired title’ to the suit lands by 
prescription? 


3. The learned: District Munsif has con- 
sidered the question of res judicata in para. 
graphs 21:to'27 of his judgment and has 
observed in paragraph No, 27 that in the 
prior suit the first respondent was repre- 
sented by Somasundaram Pillai, a here- 
ditary trustee, Sankaralinga Moopanar, 
the’ Chairman of the Board of Trustees 
appointed by the Hindu Religious and 
Charitable Endowments Department, 
and Ramaswami Naicker, the fourth 
plaintiff who was appointed as the’ fit 
person by that Department to perform 
the functions of thé. trustees and they 
fought the prior litigation up'to the High 
Court, that the order under Exhibit'A-45, 
appointing Ramaswami .Naicker as the 
fit person, ‘showed that.he was fully com- 
petent to represent the firstréspondent and 
he waseven now looking after the affairs of 
the first respondent and was solely autho- 
rised to conduct the present suit as seen 
from Exhibit A-76 and that the conten- 
tion that the first’ respondent was not 
properly represented in the prior suit and 
the appeal, was not acceptable. There- 
fore, he held that the first respondent had 
been properly and adequately represented 
in all the stages of the prior litigation and 
that the findings in the earlier suit and 
the appeals, therefore, operated as res 
judicata against the plaintiffs. The learn- 
ed Subordinate Judge has unfortuna- 
tely not considered the question whether 
Ramaswami Naicker, the fourth plaintiff, 
who was appointed under Exhibit A-45 
as the fit person-pending the scheme pro- 
ceedings to perform the functions of the 
M LjJ—42 
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trustee of the first respondent and had 
been solely authorised by Exhibit A-76 to 
conduct the present suit, properly repre- 
sented the first respondent in -the prior 
litigation or not,but has held that Meenak- 
shisundaram Pillai and Ulagammal, the 
other two plaintiffs in the suit also are 
the trustees and that as they had not been 
made parties in the prior litigation, the 
decisions rendered in the prior litigation 
culminating in S.A.No. 1576 of 1961 do 
not ccnstitute res judicata. It is unneces- 
sary to .consider the question . whether 
there was any gross negligence on the part 
of the person concerned in the conduct of 
the suit on behalf of the first respondent 
and the decision in the prior -litigation 
will not, therefore, operate as res judicata 
in the subsequent suit,’ as it does not 
arise for consideration; the respondents 
not - having -raised the plea- of negli- 
gence. 


4. Ramaswami Naicker had been-appsint- 
ed as the fit person under Exhibit A-45 
by the . Deputy Commissioner, Hindu 
Religicus and Charitable Endowments: 
Department during the pendency of the 
scheme proceedings and he had. been. 
solely authorised to’ be in charge of. the 
conduct of the present suit under Exhibit 
A-76. Thereʻis nothing on: record, to 
show that when he was.acting as the fit 
person to discharge: the functions. of the 
trustees of the first respondent. any other 
person also was entitled to act on-behalf of 
the first respondent .and.‘represent the 
same. The suit’ lands were- stated to 
belong to the first respondent deity. and 
the other respondents are stated to be 
trustees only in the English sense of the 
term: The question whether: ‘in the 
absence of a de jure trustee, the de facto 
trustee of a public charitable or religious 
endowment, who is in possessior,- - and 
management of the institution and its 
other properties for the time being, is 
entitled to maintain a suit on behalf of the 
temple or the institution for the recovery 
of trust property held adversely to the trust 
by a stranger, came up ‘for considera- 
tion in Sankaranarayana Ayyarv. Sri Poovan- 
natha Swami Templet. There Rajamannar 
G.J., has observed at page 196 thus: 
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“In the case of a Hindu temple, the 
property vests in the idel, which is a 
juristic entity. Fromits very nature, the 
idol can act and assert its right only by 
a recognized human agency known as 
a shebait, or dhardmakarta, and some- 
times called trustce; see Fagadindra 
Nath Roy x. Hemantha, Kumari Debi}, and 
Pramatha Nath Mullick v. Pradyumma 
Kumar Mullick?. But such a manager 
by whatever, term he is designated, is 
not the person in whom the legal title 
vests as in a trustee, Likewise, the 
head of a mutt; even though he may 
have the right to a part of the usufruct 
ofthe properties belenging to the mutt, 
is not a trustee in the English sense of 
the term, although in view of the obliga- 
tions and duties resting on him, he is 
answerable as a trustee in the general 
- sense for maladministration. Called 
by whatever name he isonly the mana- 
ger and custodian of the icol or the 
institution ‘‘Vide Vidya Varuthi v. 
Baluswami. Ayyar*.”? 7 


Viswanatha ' Sastri, J., has observed in 
that judgment, at pages 222—223 thus: 


“I amt referring to this aspect of the 
case, for it would introduce inextricable 
confusion.in the administration of reli- 
gious endowments if people professing 
to act in the interests of ar idol or mutt 
are allowed to bring suits in the name 
of the idol or the ‘institution, ignoring 
the manager or the head of the mutt 
who is living, and functioning as such. 
As we are recognising the power of a- 
de factp trustee to sue on behalf of an 
idol or a. mutt, it, is necessary that 
Courts should prevent this power from 
. being abused or exercised fraudulently 
or collusively to the detriment of the 
trust by persons professing to act on 
behalf of and in, the interest of the idol, 
or mutt, behind the back of the de jure 
manager or head of the mutt. The 
Jaw is clear that where there is a law- 
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ful shebait, dharmakartha or head of a 
mutt, he alone can bring the suits neces- 
- sary for recovering possession of the 
property of the institution and other- 
wise provecting its interests and he 
alone is the proper person to represent 
it in a suit filed against the mutt, temple 
or idol, as the case may be; Prosanno 
Kumari Debya v. Golab Chand Baboo}, 
and jagadindra Nath Roy v. Hemantha 
Kumari Debi®. Where there is a lawful 
. shebait or manager, until he is removed 
or controlled by the Court he alone 
` can act for the idol: per Rankin, G.J., in 
Surendrakrishna Ray v. Shree Shree Ishwaree 
Bhubaneswari Thakurani?, Indeed the 
Privy Council has observed that in such 
cases the right of suit is really in the 
manager or shebait, though the pro- 
_cessual law of the country allows for a 
“suit in the name.of the idol or the 
deity: see The Masjed Shahid Gonj, v. 
S.G. P. Committeet. . Though as already 
stated, managers of Hindu temples are 
not trustees in the, English sense, still, 
on the analogy of the co-trustees, if 
there - are more shebaits or managers 
than one, they are deemed to consti- 
tute one single body, as it were, in the 
eye of law and all cf them must nor- 
mally be parties to’a suit on behalf of or 
` against the deity or the idol. ` If any 
of the managers are unwilling ‘to be 
joined as plaintiffs or have themselves 
: done ‘acts préjudicial to the trust’ or 
‘otherwise precluded themselves from 
being plaintiffs, they should be made 
defendants : Rajendranath Dutt v. Shaik 
Muhammad Lal’. “As regards co- 
` trustees, strictly so-called, they stand 
ona diffzrent footing from joint mana- 
gers or shebaits,-for, the property is 
vested in all of them, there is unity cf 
title and possession and their interests 
` are joint and indivisible. But having 
regard to the position and status of 
‘shebaits and managers of Hindu reli- 
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gious. endowments and their relation 
to the endowed property, thé legal title 
in which vests,-not in the managers but 
only -in the deity or the idol, the rule 
requiring: all co-shebaits or managers 
to joint in an action on behalf of the 
deity or idol is not so inexorable’‘or 
incapable of exception or relaxation 
asin the case of co-trustees strictly so 
called.” 


-At page 224, he has opened 


‘“There are observations of a general 
` character in the other reported cases 
to the effect that all the co-shebaits or 
managers must join in a suit filed on 
behalf of the deity, whether 2s plaintiffs 
or defendants. “While “I “agree ‘that 
‘this should be the‘normal rule; I would; 
at the same time, express my respectful 
agreement with the following statement 
of the law by Biswas, J., in Iswar Shridhar 
Fieu v. Fahor Lal: ~i 3 


‘As is, however; recognised in many of 
‘these cases'and is in fact implied i in the 
statement of the rule; `it cannot -be 
maintained as an absolute, rule of law 


“that alk the co-shebaits must ‘join in 


representing. the deity. The rule ‘is 
_ subject to exceptions, and circumstances 
may exist in which the deity may ‘be 
validly represented by some only of the 
shebaits and even by a person: who is 
not a shehait. Where a svit is a suit by 
the deity represented by sortie -of ‘its’ 
-shebaits whether all : should be joined 
‘as parties is often, in the last analysis, 
a mere question of procedure and ex- 
pediency; the test is, whe ther or not, 
-having regard to- all the circumstances 
of the case, the interests of the ` deity 
may be said to hbe sufficiently Tes 
presented.’ ` 


“See alse. Nirmal: Kumar Banerji: v. - Foti 
Prasad , Banerji? 


Apart from the right: of the idol or the 
deity to sue through its duly constituted 
shebait or trustee, or through. its de facto 
manager, for recovery. of property 
belonging to it, the worshippers have a 
right of suit in respect of the eras 
ofa deity or.idol.”? | ` 
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A similar question came up for considera- 
tion before a Full Bench of the Andhra 
Pradesh High Court in The Ongole Byragi 
Mutt v. Kanhayya*, where the managing 
trustee representing a mutt filed a suit and 
the other trustees were added as parties 
after the expiry of the period of limita- 
tion, and it was held that the suit was 
properly constituted even at its inception 
and that the addition of the other- trustees 
is not a case of imperative necessity but 
is only a matter of convenience or expedi- 
ency. There also, the observations of 
Biswas, J., iri Iswar Sridhar Fieu v; .Fahor 
Lal?, extracted in the judgment of Viswa- 
natha Sastri, T., in ` Sankavanirayana v. 
Poovannatha Swami Temple*, have been 
referred to and it has been held that the 
right to sue vested in the mutt and that 
the suits instituted by.the managing trus- 
tees as representing the institution were 
éven nat the inception properly constituted. 


5 Teacned counsel for’ the respondents 
has not shown that Ramaswami Naicker, 
the fit person appointed under Exhibit 
A-45, pending the. scheme proceedings, 
was not competent to represent ‘the’ first 
respondent in the prior action. Nor has 
he‘cited any decision contrary to the afore- 
said Full Bench. decisions. :-I therefore 
hold that the learned District Munsif 
has rightly held that Ramaswami Naicker 
properly represented the first respondent 
in the’ prior litigation which had. culmi- 
nated in. the decision of this Court, in 
S.A. No, 1576 of 1961, where it-had been 
held that the first respondent had no 
title and that:the deceased first defendant 
was in: possession of the suit lands and 
entitled to the injunction and therefore 
the decision in the prior litigation consti- 
tutes res. judicata, : 


6. In tlic view that I have taken on the 
question of res judicata, it is unnecessary. 
once again to go into, the question whether 
the first defendant had acquired title to 
the suit lands by a a 
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7. The Secocd Appeal is, therefore, 
allowed with costs, No leave. . 


Se e T he Appeal allowed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
Present.—S. Mohan, F. 

G. Muthuvel Pillai’ .. 
v. 


Hazarath Syed Sha Mian Sakkab 
Kadhixi Thakal, Thanjavur ky its 
Trustee and others Respondents. 


Appeliant* 


Madras Gity Tenants ‘Protection Act, (1921), 
(IIL of 1922), section 9 and the Amending 
Acts (X111 of 1960:and XVI of 1964)— 
Extension of Act to Thanjavur—Gompromise 
subsequent to 1960 but before 7th November, 
1964 ‘between landowner and tenant—Impact 
of section 3 of Amending Act of 1964 on the 
compromise and its execution. 


The. Madras City Tenants Protection 
Act was’ extended to Thanjavur by a 
notification under G.O. No. 1345 with’ 
effect from 28th March, 1965. As a 
result of the same all ‘benefits’ under the- 
Act both with regard to residential and. 
non-residential buildings were made 
available to the tenants. The Amending 
Act XIII of 1960 was passed’ with the 
object of withdrawing. the protection to 
tenants of non-residential buildings as 
a result of which, the ‘proceedings perid- 
ing in Courts in respect of non-residential. 
buildings were extinguished.. That was 
the position till the Amending Act XVI 
of 1964 was enacted, < whereby the 
original position was restored, the bene- 
fits of the act being extended to non- 
residential buildings also. ‘The said 
Amending Act of.1964 was made appli- 
cable to Thanjavur by. notification dated 
2nd November, 1964. [Para. 11.] 


A suit for recovery of possession. of leased 
property on the expiry of the lease, after 
removing the superstructure raised there- 
on by the tenant, resulted in a compro- 
mise or. 28th June, 1964 whereby the 
superstructure was to -be purchased by 
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the plaintiff at.a price to be fixed by the 
Court. . Execution was, taker. out on 
deposit of the price so fixed, for delivery 
of possession. The tenant “claimed the 
benefits conferred ,by the Madras City 
Tenants. Protection, Act as amended in 
1964 and contended that the execution 
petition had akated. 


Held: The rights of the parties were 
concluded by their entering into a ‘pri-- 
vate treaty on 28th June, 1964 ard the 
execution petition had not abated by 
virtue ‘of section 3 ‘of the Amending Act 
of 1964 since it was totally outside the 
scope of the Act. [Para. 15.]} 


Case referred to :— 


Patiu lyer v. Arunachala Padayachi, (1973). 
1 M.L:J. 77. 


Appeal. against- the order of the District- 
Court, West Thanjavur in -C.M.A, No. 

118 of 1974 preferred against the order 
of ‘the:'Gourt ofi District Munsif of 
Thanjavur in E.P. No.. 933 of 1973 in 
O.S. No. 30 of 1962. 


Govind-Swaminathan for. M, Ramachkandran,. 
for Appellant. 


S. Kothandarama Nainar, for Ist Respon- 


dent. | D 


“fhe: Court adete following > 


OrvEr.—This case illustrates how very- 
resourceful a judgment-debtor could be 
and ingenuously.set at naught the valid 
orders of Court, including a compromise 
decree.., Undaunted by. the adverse 
judgments right from 1963, the judgment-- 
debtor has been making repeated. 
onslaughts. under the umbrage of some 
technical plea or other and thereby has 
been preventing the decree-holder from 
realising the fruits of. the decree. 


The facts relating to the ai miscellane-- 
ous second appeal'are as follows: 


2. The first defendant in O.S. No. 30- 
of 1962 on the file of the District Munsif’s. 

Court of Thenjavur, and respondent in 
the Execution Petition, is the appellant. 
O.S. No. 30 of 1962 was asuit filed by 
the plaintiff, Hazarath Syed Sha Mian 
Sakkab Kadhiri . ‘Thakal, repre-- 
sented by its Trustee, for the recovery- 
of the vacant possession from defen-- 
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«dants 1 and 2, after removing: the sùper- 
structure: put up thereon. . The case of 
‘the plaintiff was that the property. was 
leased out in favour of defendants 1 and 
2 (the second defendant being the mother 
of the first defendant) and they sublet the 
property in favour. of the third defendant. 
Defendants 1 and 2 put up a’ super- 
structure and the lease period having 
expired, they have got to surrender vacant 
‘possession, after removing the’ super- 
structure. Since vacant possession: was 
not so delivered, the necessity for the 
‘suit. . i 


:2-a. Pending the suit, 'I.A. No.. 564 of 
1963 was filed, whereby -the parties 
entered into a compromise. The said 
compromise memorandum, dated 28th 
of June, 1963 inter alia stated as follows: 
{I am extracting the compromise memo- 
tandum since that is material for a deci- 
sion in the present case): ; 


“J. The parties agree that a Commis- 
sioner may be appointed to make-a 
local investigation of the suit property 
to assess the value at present of the 
‘superstructure that stands on the suit 
` site and to report the same to this 
Hon’ble Court. 5 ` 


2. The parties further agree- that on 
this Hon’ble Court enquiring into the 
‘Commissioner’s report and fixing the 
price, the plaintiff is to buy the super- 
structure from defendants 1, and 2 
at a price ‘to be fixed by, this Court 
After deducting rent due from them 
for the site till the time of purchase. 
‘Defendants 1 and'2 may receive -the 
amount to be deposited after delivery 
of the possession.” f 


3. -On 6th of August, 1963, the learned 
District Munsif decreed the suit, where- 
under the plaintiff was directed to -pur- 
chase the suit building and to deposit 
the sale consideration of Rs. 6,000 on. or 
before 6th of February, 1964. It may 
be relevant to note at this stage that 
O.P., No.20 of 1963 was filed by the second 


defendant, under section 9 of the Madras : 


City Tenants (Protection) Act, - 1921 
{Tamil Nadu Act III of 1922), herein- 
after referred to as the Act. But, that 
was rejected, on the ground that the 
suit site being non-residential in charac- 
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ter, no benefit could be: claimed under 
the Act, as it was then applicable to 
Thanjavur. Further, ‘the application 
was beyond the period of limitation of 
one monih. 


4. On appeal, -the sale consideration 
was increased to Rs. 10,000 by the lower 
appellate Court.. But, when Second 
Appeal No. 1658 of 1964 was preferred, 
the following decree was passed on 5th 
November; 1968: . 


: “The parties agree that the appellant 
(plaintiff) may deposit Rs. 2,000 more, 
. in addition to- the sum of Rs. 6,000 
he has already deposited within 2 
- months from this date and the respon- 
dent will give possession immediately 
on deposit..On failure to do so 
execution. can be taken out immedia- 
tely’ and proceedings taken. The 
respondents 1, 4-and 5 can withdraw 
the sum of. Rs. 6,000 already deposited 
as well as Rs. 2,000 to be deposited 
only after giving possession. Out of 
this amount the rents upto date would 
naturally be deducted. The parties 
- will bear their own’ costs”. 


The plaintiff, on the strength of this 
decree, preferred E.P. No. 31 of 1969. 
Delivery was ordered.’ Thereupon 
C.M.A. No, 116 of 1971 was preferred. 
That was also dismissed. As against 
the same, A.A.O. No. 90 of 1972 was 
filed before this Court and that too was 
dismissed by Gokulakrishnan, J. 


5. At this stage, one important fact is 
to be stated. Pending C.M.A. No. 116 
of 1971, the first defendant filed C.M.P. 
Nos. 12552 and 12553 of 1970 m S.A. 
No. 1658 of 1964 to clarify that the com- 
promise would be binding only between 
the appellant (the mother) and the 5th 
respondent, inasmuch as-the first respon- 
dent therein remained ex parte. Conse- 
quently, according to him, the terms of 
the decree in S.A. No. 1658 of 1964 
should be confined only to the quantum 
of valuation. Later, an application was 
filed for staying all further proceeding 
in E.P. No. 31 of 1969. Ramamurthi, 
J., by his order dated 13th November, 
1970 held: 


“There is no substance in the petitions, 
The petitioner did not care to partis 
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cipate even though he was duly served 
in the second appeal both in his own 
capacity as the first respordent as 
well as in his capacity as the legal 
representative of his deceased mother. 
The judgment also indicates that the 
compromise was merely the acceptance 
of the suggestion of the -Court in the 
course of the hearing, to the effect that 
the compensation amount might be 
fixed -at Rs. 8,000. It is clear that 
the petitioner herein is taking advan- 
tage of the fact that in the preamble 
portion of the judgment there is some 
reference to the agreement between 
the parties. That apart, the peti- 
tioner who did not participate in all 
these proceedings, is not entitled to file 
this petition. It is clear that he has 
been set up by the other members of 
the family to rake up the question 
over again after having obzained an 
advantage of-the amount being xed 
at Rs. 8,000 by this--Court (High 
Court)”. - o 


After all these proceedings, when E.P- 
No. 933 of 1973 was filed under Order 
21, rule 35, Givil Procedure Code, for 
delivery of. possession, the first defendant 
opposed delivery, contending, chiefly, 
that he was nota party to the compromise, 
dated 28th June, 1963. In any event, 
no rights would accrue in favour of the 
decree-holder after the passmg of the 
Amending Act (Tamil Nadu Act XVI 
of 1964). In view of section 3 of the 
said Act, the proceedings by the plaintiff 
will have to abate and no rights remain 
for being enforced. 


6. The learned Additional District 
Munsif of Thanjavur held: 


“The dispute between the parties has 
been fully and finally set at rest in 
S.A. No. 1658 of 1964 end A.A.O. 
No. 90 of 1972. The High Court 
has also passed a decree in S.A. No. 
1658 of 1964, finally determining the 
dispute. Therefore, the decree in 
S.A. No. 1658 of 1964 and the judg- 
ment in A.A.O. No. 90 of 1972 are 
binding upon the respondent in this 
petition. For all these reasons, I 
hold that Act XVI of 1964 is not 
_applicablé to the decree passed in 
+ this suit.” i i : 
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7. On appeal,.in C.M.A. No. 118 of 
1974, the learned District Judge confirmed 
the finding of the trial Court mainly on 
the ground of constructive res judicata. 
He further held that after. the Amending 
Act of 1964 came into. force and after 
the notification extending it to Thanja- 
vur town, the appellant never claimed 
the benefits of the Act and was content 
to enter into a compromise. Therefore, 
he must be deemed to have waived the 
the benefits under the Act and elected 
to receive Compensation for the super- 
Structure. 


8. Aggrieved by ‘this judgment, the 
present civil miscellaneous second appeal 
has been. preferred. . 


9. The learned Advocate-General 
appearing for the appellant, strenuously 
contends before me that the finding 
of the lower Appellate Court, and equally 
the Executing Court, are unsustainable 
in law. Having regard to the sweeping 
language ,of section 3 of the Amending 
Act, viz., Tamil Nadu Act XVI of 1964, 
if the proceedings abate by the operation 
of legislation, so submits the learned 
Advocate-General, no question of con- 
structive res judicata or waiver - would 
arise. In support of the same, reliance 
is placed on the ruling in Patta. lyer v. 
Arunachala Padayachi*. 


xo. ‘The simple, but effective, reply of 
Mr. Kothandarama Nainar, learned 
counsel for the decree-holder-respondent 
is that notwithstanding the reasonings 
of the Courts below, which may rot be 
quite sound in law, the conclusion is 
unassailable, since the rights of the parties 
under the compromise’ were determined, 
as early as 28th of June, 1963 long before 
the Tamil Nadu Act XVI of 1964 came 
into force. That decree was merely for 
the purchase of the. building on the suit 
site, in a suit for ejectment. Where, 
therefore, even before the Amending 
Act came into operation, the rights of 
the parties were finally determined, no 
further right remained under the Madras 
City Tenants (Protection) Act, 1921, in 
which event alone, section 3 of -the 
Amending Act would apply and the 
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“proceedings taken out by the landlord 
will get abated. 


1x. In order to appreciate the respec- 
tive contentions, the history relating to 
this legislation may briefly be noted. 
The Madras City Tenants (Protection) 
Act, was extended to Thanjavur by a 
notification under G.O. No.. 1345, with 
effect from 28th of March, 1956. As 
a result of the same, all benefits under 
the Act, both with regard to residential 
and non-residential buildings were made 
available to the tenants. The Amending 
Act XIII of 1960 was passed with the 
object of withdrawing the protection to 
tenants of non-residential buildings, as 
a result of which, the proceedings pend- 
ing in Courts in respect of non-residential 
buildings were extinguished. That was 
the position till the Amending Act XVI 
of 1964 was enacted, whereby the original 
position, was restored, the benefits of the 
Act being exterded to non-residential 
buildings also. The said Amending Act 
XVI of 1964 was made applicable to 
Thanjavur by G.O. No. 2622, dated 
7th November, 1964. Sectior. 3 of- this 
Act states as follows :— 


“3. Gertain pending proceedings to abate.— 
Every proceeding instituted by a 
landlord in respect of any nen-resi- 


dential building or part thereof 
- Situated in any municipal town 
specified in the notification issued 


under sub-clause (7) of clause (1) of 
section 2 of the principal Act, as 
amended by this Act and the villages 
within five miles of such municipal 
town and pending before any Court 
or other authority or officer on the 
` date on, which the said notification 
takes effect shall, in so far as the pro- 
ceeding relates to any matter falling 
within the scope of the principal Act 
as amended by this Act in. respect of 


such building or part, abate, and 
all rights and privileges which 
may have accrued to that laid- 


lord in respect of any such building or 
part and subsisting immediately before 
the date on which the aotification 
aforesaid takes effect shall, in so far 
as such rights and privileges relate 
to any matter falling within the scope 
of the principal Act as amended by 
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this Act, cease and determine and 
shall not be enforceable: 


Provided that nothing contained in 
this. section shall affect any decree or 
order passed which has been executed 
or satisfied in full before the date on 
which the notification aforesaid takes 
eflect.” ` - 


‘It may be relevant to note, at this stage, 


that the compromise in this case was 


‘entered into on 28th of June, 1963. 


Under these circumstances, the only 
question that would arise is, whether the 
appellant can claim the bereft of 
section 3 of the Amerding Act XVI 
of 1964, though such a plea was not put 
forth in any one of the prior proceedings. 


I2. At the outset, I am constrained to 
State ‘that the reasoning of the learned 
District Mumsif, a portion of. which I 
have extracted above, that the rights 
of the parties were concluded by the two 
judgments of this Court in Second 
Appeal No. 1658 of 1964 and A.A.O. 
No. 90 of 1972 and hence Act XVI of 
1964 is not applicable, is not correct. 
Equally, the reasoning of the learned 
District Judge that the principle of con- 
structive res judicata would apply is also 
incorrect. f 


13. The learned Advocate-General is 
right only thus far, since, if the legisla- 
tion intervenes and says all proceedings 
shall abate, it is well settled that the 
decree or order or any proceeding there- 
on will be unenforceable and will come 
to a close. It is the Courts which are 
disabled by the operation of the legis- 
lation. It does not depend upon whether 
such a contention was raised by the party 
or not. Equally, there cannot be any 
waiver by a party. The attention of the 
Court may be drawn to the said legis- 
lation and its disability to deal with the 
matter can be pomted out. It does not 
matter at what stage the proceedings 
stand. As a proposition of law, no 
exception could be taken to this argu- 
ment of the learned Advocate-General. 
To the same effect is the decision in 
Pattu Iyer v. Arunachala Padayachi*. But, 
a, 
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I am afraid. that that decision has no 
application to. the facts of the present 
case. 


14. Ifat a fiche: when. ‘Amending Act 
XIIL of 1960 was operating, the parties 
‘chose to ,enter into a compromise on 
28th of June, 1964 whereby what was 
contemplated was a simple purchase of 
the superstructure at a price to be fixed 
by the Court, this compromise has noth- 
ing to do with the -benefits conferred 
under the Act. 
‘Second Appeal was only ‘about the quan- 
tum, which ultimately came to be fixed 
as seen above at Rs. 8,000. ` Thanks to 
the appellant, whatever doubts remained 
about the binding nature of the compro- 
mise, by filing C.M.P. Nos. 12552 and 
12553 of 1970, the matter was clarified 
by, Ramamutrthi, J., by reason of which 
it is, now clear that there is an effective 
compromise binding on the appellant. 
It is here, I have to state. that the appel- 
lant himself was served both in his per- 
sonal capacity and also as the legal repre- 
sentatives of his deceased mother, which 
fact also was noted by Ramamurthi, J; 
If it is a case of a simple purchase of the 
superstructure de hors.the Act, it cannot 
be contended at all, that any rights still 
remained surviving under the Act con- 
cerning which proceedings are. pending, 
which would abate under sectior. 3 of the 
Amending Act XVI of 1964. - & 
)I5. As seen above, the Amending Act 
XVI ‘of 1964 itself was extended to 
Thanjavur only on. 7th November, 1964. 
Even, before that, the rights of the parties 
were concluded by their entering into a 
private treaty on 28th June, 1964. Where 
lm execution of the said compromise, 
jexecution. proceedings are taken - for 
delivery of possession, it cannot be con- 
ltended, by virtue of section.3 of the 
Amending Act XVI of 1964, the said 
[proceedings will abate, since it is totally 
outside the scope of the Act. 





16. - It may be of interest .to note that 
as seen from the above narration, O.P. 
No. 20 of 1963 filed by the Second 
defendant under section 9 of the main 
Act was dismissed. In, such a case, no 
tights survive for the application of 
section 3 of the Amending Act. There- 
fore, I uphold the submission _of 
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:Mr. Kothandarama Nainar, 


What was agitated in | i l 
IN THE HIGH GOURT OF JUDI- 
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learned 
counsel for the respondent. 


_17. In the result, agreeing with the ulti- 


mate conclusion. of the Courts” below, 
but on a different reasoning, I hold that 
there are.no merits in, the Civil Miscel- 
laneous . Second: Appeal. It ‘will, stand 
dismissed: with costs. No leave. r 


R.S. -Appeal 
ae, dismissed. 
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CGATURE AT MADRAS 
Present:—S. Mohan; 7. 


C. Somayya l ` l Appellant” 
Opt, Se aN ae 

E. v. Chinniah Konar : i Respondent, 
AND oo o. k N: l 
Ye ani o y . : Appeton 


v 


E. V: Chinniah Konar and dantier 
Respondents. 


Negotiable Instruments Act (XXV1 of 1881), 


Section 11—Promissory  note—Borrowing 


made in India—Execution of note, outside 


India—Parties residents of India though 


‘temporarily in Singapore—Affixture of Stamp 


according to India Act—Whether promissory 
note is enforceable as inland instrument. 


Section 11 of the Negotiable Instruments 
Act,. lays dowr. ‘that if;a promissory note 
is drawr upon any person ‘resident in 
India it shall be deemed to be an. inland 
instrument. The promissory note in 
the’ instant case evidenced that both the 


„parties belonged to India and temporarily 


were in. Singapore. That beirg so,- this 
is an, instrument drawn on. a person resi- 
dent in India ard temporarily in 
Singapore, and is an. inland instrument. 

[Para. 6.] 


Case referred ta :— 


A. G. Kidston @ Go: :, Ltd. v. Seth Brothers, 
(1930) I.L.R. 57 Cal. 730.. 





*S.A. Nos. 443 and 594 of 1971. 
í 3rd March, 1975. 


ü 


Appeals against the decree dated 3lst 
December, 1970 of the Court of the 
Subordinate Judge, Devakottai in Appeal 
Suit Nos. 2-and 1 of. 1970, preferred 
against the decree of the Court of the 
District Munsif of Devakottai in Original 
Suit Nos. 142 and 141 of 1969. 


T: R. Mani, for Appèllant. l 
E. Gopalachari,: for Respondent. 
The Court delivered the following 


Jupement.—Aggrieved by the decree 
passed by the .Courts below in the suit 
on a promissory note, Exhibit A-1, the 
defendant has come up by way of 
Second Appeal. ' í ‘a 


2. The allegations in the plaint are 
that the defendant is a permanent resi- 
dent of Thevarambur, Ramnad District. 
He borrowed a sum of Rs. 2,600 upon a 
promissory iote from one Rama Konar 
of Pillamangalam Village for meeting 
his family and ‘agricultural expenses 
while he and the said Rama Konar 
were in. India.: Subsequently, he went 
to Singapore and Rama Konar. also 
went there. In Singapore ihe defendant 
executed 2 promissory note on 22nd 
October, 1962 affixing Indian stamp 
and agrecing to repay the- said -sum 
with interest at 6 per cent. per annum. 
In spite of repeated demands, the. said 
amount remained unpaid. Rama Konar 
having assigned the promissory note to 
the plaintiff on Ist August, 1964 the 
present suit has come to be filed. | 


3: In-the written statement, the defen- 
dant denied the borrowing and the cxecut- 
ing of the promissory note in Singapore. 
His case was that in 1958 itself, he left 
India for Singapore and since ‘then, he 
had been, residing continuously and the 
amount that was borrowed was in Singa- 
pore dollars. It was agreed that’ the 


paid to Rama Kopar every..month. The 
further contention of the defendant was 


since the plaintiff had not complied with * 


the ‘provisions of the Money Lenders’ 
Ordinance, Singapore; the suit had to 
fail. ; ae : ar 


4. The learned District Munsif held-that 
the suit*promissory note did not come 
M L Jen43 


S ETE FE CaS fee neg eet : yo O ‘LA 
sOMAY¥A J. GHINNIAH KONAR ( Mohan; J) 


‘Singapore. 
-per appreciation, is as follows : 
money. should’ be repaid in Singapore. °' 
Until May, 1964 interest was regularly ` 
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under the provisions of Singapore Money 
Lenders Ordinance and the partial failure 
of consideration and the discharge plead- 
ed by the defendant were (not) true and 
thus decreed the suit. , On, appeal, the 
learned Subordinate Judge accepted 
those. findings. © >. SAT , 


5. Mr. T. R. Mani, the learned counsel 
for the defendant draws my attention .to 
the decision. of Alagiriswami, J., .as 
he then was, in A.A.O. Nos, 48 and 49 of 
1968, whetein the learned judge held : 
“the instriment was endorsed, in favour 
of the respondent in these two cases: in 
Singapors............00e, In this case 
we are not concerned, with costs of trans- 
fer in India.” On this basis, the learned 
Judge rejected the argument advanced on 
-behalf of the appellant about the nature 
of the instrument and after the dismissal of 
this appeal against appellate „order, 
when. the matter, went back to the Court 
below, since they were bound by the 
judgment of the High Court, the question 
whether the instrument was .a foreign 
instrument or an‘ “inland instrument” 
and the applicability of section 19.of the 
Indian Stamp Act was not available to 
him and consequently, it had ` caused 
serious prejudice. ' , TE : 


6 Mr. K.. Gopalachari, ‘the learned 
.counsel for the respondent, in meeting this 


contention, submits that, no doubt,. the 


two findmgs. of Alagiriswawi, - J. 
extracted above, are not factually correct. 
But if a look at the suit promissory note 
is made it will clearly go to show that it.is 


only an “inland instrument? within’ the 
-meaning of section 11 of-the Negotiable 


Instruments: Act. The preamble of the 
promissory note recites that both, the 
parties are only temporarily residing in 
The Tamil portion, for pro- 


“sug a aged QÜLUA. DTS 
6-565, Q)...-22-10-62 AGEA 
Ver Sq wud sr gy sir, LAWD hi- 
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Section 11 clearly lays down that if a 
promissory note is drawn upon. any person 
resident in India, it shall be deemed to 
be an “inland instrument.” ‘The decision’ 
in A. G. Kidston & Go.,Lid. v. Seth Brothers", 
is also relied on for this submission. I 
think that the learned counsel for- the res- 
pondent is correct in his - submission. 
The promissory note, undoubtedly, re- 
cites that both parties belong to India 
and temporarily are ‘in Singapore. ‘That 
being so, -this is an. instrument drawn. on a 
person resident in India and it isan inlard 
instrument. So, whatever incorrect state- 
ments are found in the judgment of 
Alagiriswami, J., cannot, in any 
manner, prejudice the case of the appel- 
lant since I come to the .conclusion that 
this an “inland instrument” and- the 
decision quoted above, viz., A. G. Kidston 
@Go., Lid. v. Seth Brothers}, fully supports 
the respondent. i 


4. The next submission. of Mr. T. R. 
Mani, is that the suit promissory note 
offends section 3 of the Money Lenders 
Ordinance of . Singapore. The Courts 
below have found that only in these two 
cases, the plaintiff had advanced the 
amounts and therefore, he could be con- 
sidered to be a money lender within the 
meaning -of section 3 of that Ordinance 
and that presumption being rebuttable, 
the evidence of P.W. 3 that.her husband 
ds a Municipal employee on daily. -wages 
at Singapore and not a money lender has 
een accepted. J.am in entire agreement 
«with this finding. In this view, I fird 
that the suit promissory ‘note does not, 
in any way, offend section 3 of the said 
‘Ordinan.ce. SY ee 


8. The next.contention is that the borrow- 
ing was: only in Singapore dollars and 
that the money was not paid in India and 
-the evidence that was let in cor.cerning 
this issue was that the money was received 
by the mother of the defendant. What- 
ever may be the oral evidence concerning 
this, the.document clearly recites that the 
money was advanced in India and the 
Secitals of the plaint,in paragraph 3, also 
make it:clear that the amount was receiv- 
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ed in India for agricultural expenses. 
So, this. contention also fails. ..Thus, I 
find that there are no merits inthis Second 
Appeal and I:dismiss the same. 
No. costs : no leave. ae 
9. The Second Appeal No. -594 of 1971 
coming on for hearingon this day havieg 
been posted for clarification, the Court 
delivered the followmg Judgment (in 
this S.A. No. 594 of 1971). 


10. The matter has been brought up 
before me having been put down for clari- 
fication. In view.of finding in S.A. No. 453 
of 1971, this second appeal will also 
stand dismissed. meee ae: 
No costs. ; p 
R.S. a - Appal dismissed. 


see 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. > > 


Presenr.—T. Ramaprasada Rao, im 
N. v. Panchapakesan <. Petitioner* 


t 


D. a moe i) 


K. Swaminathan Tat ee - Respondent. 
Tamil Nadu Gity Tenants 'Pretection Act 


“(LLL of 1922), section“9 (1)—Suit for evic- 


tion—Appication under section 9 by tenant— 
Tenant's right recognized -by- trial Gourt— 
Relevant date for fixation of price. > `’ 


-The relevant date for fixation. of the price 
(under the ‘Tamil Nadu City Tenants 
Protection. Act) would reasonably ‘be~the 
date on which the tenant’s entitlement 
to compensation ‘is first recognised by a 
competent Court which hears the matter 
‘[Para.5-] 


Petition under section. 115 of Act Vof 
1908, praying the High Court -to revise 
the order of the Court of the Ist Additional 
City Civil Court, Madras dated -29th 
December, 1973 ard- made in AS? No. 
230 of 1972 in O.S. No. 1382 of 1962, 
on the file of the IV. Assistant Judge 
City Civil Court, Madras. ee 





* C.R:P.No.2954-0f 1974, 6th: August, 1975 


` 


IÍ PANCHAPARESAN 2. SWAMINATHAN ( Ramaprasada Rao, 7.) 


K. N.. Balasubramanian, for Petitioner. 


ŞS. Parthasarathy, for Rempondent. 
The Court delivered the following 


JUDGMENT. —As against.the judgment and 
decree’ ‘of the City Civil Court in A.S. 
No. 230 of 1972 the present revision 
petition has been filed by the landlord, 
The suit property said to be measuring 
about 48’X 7” on the road side and about 
49’ in depth situate, in No. 12, Dorai- 
swami Road, T. Nagar, was leased out 
by the petitioner to the respondent as a 
vacant sité. In the course of occupation 
the respordent'who took thé premises for 
conducting firewood _ business put up 
sheds thereon. In 1962 the petitioner 
filed a suit for eviction; and the resporden.t 
in turn filed an application. under. section 
9 of the Tamil Nadu Gity Tenants 
Protection. Act, claiming benefits there- 
under. There was a éontroversy as to 
whether the tenant was entitled to such 
benefits. Finally m G:R.P. No. 1887 of 
1965 disposed of by this Gourt on lth 
February, 1971 ‘the right of the tenant 
to secure thé bénefits under thé Tamil 
Nadu City Tenants Protection. Act, were 
affirmed. ‘Thereafter, LA. `No. 12972 
of 1971 was filed for the fixation. of. the 
extent of the convenient land to which 
the tenant would be entitled to as ore 
who. is entitled to thé benefits under the 
above Act and for the fixation of the price 
of-such lahd to be taken over by the 
tenant. The first Court fixed that the 
price of thé land, whatevei. extent has 
to be given over, by thé landlord to 
the tenant or taken over by the tenant 
from ‘the landlord under the Act, has 
to, be fixed ‘as on 24th March, 1965 
which was the . date on. which the tights 
of the respondent under the Tamil 
Nadu City. Tenants Protection. Act, was 
fitst recognised by .the civil Court. In’ 
accordance with the hypothesis so fixed 
the trial Court fixed the valve of the 
property at Rs. 10,000 per ground, though 
the claim of the landlord was at Rs.18,000 
per ground with reference to the date as 
above and, held that the tenant would be 
entitled to an extert of 2381 sq. feet out 
of the totality of, the land demised to him 
as such an extent would be absolutely 
necessary for the convenient enjoyment 
of' the tenement and the land démiséd 
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earlier by the landlord to the teranté 
The' appellate Court corfirmed the 
order of the trial Court in all respects. 
It is as against this the present revision 
petition has been_filed. 


2. The revision. is under section, 115 of 
the Civil Procedure Code, obviously on 
the foot that the appellate Court is a 
Court subordinate to this Court.and, its 
orders aré revisable by this Court under 
section .115 of the Civil Procedure Code. 
Bearing in, mind the limits. under which 
this Court could interfere with the orders 
or judgments of the Courts below under 
section 115, Civil Procedure Code, the 
matter was heard. 


3. Mr. K. N. Balasubramanian, learned 
counsél for the petitioner ur ged. two 
contentions. basing his arguments on 
the language of section 9 of. the. Tamil 
Nadu -City Tenants Protection Act. 
According. to him the price to which 


‘such land which ‘ori due investigation, 


under the provisions of the Act should 
be allotted to the tenant should be 
fixed as on the date when the applica- 
tion for appointment of a Commissioner 
to evaluate tle property was fixed viz., 
ahout April, 1971 and.not on the date 
when the entitlement of the tenant to 
get the land or such convenient portion 
thereof at a price to be fixed by the 
Court has ,bèen. found in. favour of. the 
tenant. Secondly, the contention is that 
under the guise of allotment of such land 
which may, be recessarv for the con- 
venient enjoymient of the tenant, the 
Courts ought not to allot the entirety or 
a major portion of the demised land. to 
the prejudice of the landlord. 


4 Mr. Sundaram Iyer, contending 
contra would say that the price which 
has to be fixed by the Court for ‘the 
minimum extent of land which has to 
be ‘statutorily allotted to thé teriant under 
the provisions of the Act ‘should have a 
relation to the judgment ard ‘decree of 
the Court ir. and by which the tenants’ 
right tosécure such land has been affirmed 
and if any other date were’ to be taken 
into consideration. then the process of 
assessmenit would become ambulatory 
in ‘character. As regards the sécord 
contention Iéarnéd counsel would rely 
upon the report of the Commissioner ` 
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who-on. an inspection of the site came to 
the conclusion that an extent cf 2,381 
square feet out of the total demised land 
would be necessary for the convenient 
enjoyment of the tenement by the tenant. 


5. Regarding the first contention, 
section 9 (1) of the Tamil Nadu City 
Tenants Protection Act says that “any 
tenant who is entitled to compensation 
under section 3 and against whom a suit 
in .ejectment has been instituted—shall 
within the time prescribed apply to the 
Court for an order that the landlord 
shall be directed to sell for 2 price to be 
fixed by the Court the whole or part of 
the extent of the land specified in the 
application.” It is common ground that 
the tenant having regard to the naturé 
of this business requested that the entire 
extent of land demised to, him may be 
allotted to him and the price fixed there- 
for. It is significant to-note that when 
the landlord. filed O.S. No.: 1382 of 1962 
seeking for ejectment of the tenant from 
the leased land and in spite of the defen- 
ces raised and in particular the request 
of the tenant for the recognition of his 
rights under section 9 of the Tamil 
Nadu. City Tenants Protection Act it 
was denied to -him as early as 28th 
September, 1964. It was only the appel- 
late Court on. appeal by the tenant in re 
his statutory rights under the Act that 
confirmed the affirmed the rights of the 
tenant-and conferred on him the benefits 
arising out of the beneficial-provisions of 
the Act. This was on 24th March, 1965. 
For. the first time; therefore, the entitle- 
ment of the-tenant to claim the benefits 
under the Act was given a judicial 
recognition only or, 24th March, 1965. 
It is this specificity in the event that is 
pressed into: service by Mr: ` Sundaram. 
Tyer when. he says that it is only that date, 
when the'rights'of the tenants under ‘the 
Act are affirmed .which enters into the 
computation. for purposes of fixing the 
price of the land to which the tenant 
would be entitled in accordance with 
the provisions of-the Act and that date 
alone has.to be taken in’ account. If 
the argument’ of Mr. Balasubramanian. 
is accepted it would be:difficult to find 
any other.‘alternative specific date for’ 
the -ascertainment.of such price. It may 


be that’ appeals ‘or other proceedings 
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before the higher hierarchy’ may be. 
filed by the landlord opposing the con- 
ferment of such a statutory benefit on 
the tenant and the appellate Court or 
the Court of revision might take some 
time before deciding -whether the tenant 
is entitled to such benefits or not. In, 
the instant case the- C.R.P. No. 1887 of 
1965 filed by the landlord against the 
order of the appellate Court - which 
recognised the right of the tenant to the 
benefits of the Act- was disposed, of only 
in 1971. Could it therefore be said that 
the price of the land to- which the 
tenant would ordinarily be entitled to. 
under the Act should be fixed as on the 
date when the High Court in exercise of 
its revisional powers disposed of the revi- 
sion petition filed by the landlord? Can, 
it also be. said that after such final dis- 
posal of the matter by the High. Court, 
if the tenant files an application, for pro- 
cessing further ‘the effect of the earlier 
orders , whereunder he secured’: the 
benefit under the Act, it is the date on 
which he filed such .an application for 
the ascertainment of- the- quantun. . of 
the land to be allotted to: him or for the 
fixation of the price of land to be so- 
allotted, is the date on which the price 
of.the land has to be fixed?- Many hypo- 
thetical reasons or options considerations 
might arise if the argument of Mr. 
Balasubramanian -is ‘accepted. There 
may be occasions- when. litigants might 
go. to the Supreme Court as well. The 
order passed -by the High Court in a 
revision petition can under certain cir- 
cumstances -by -taken. up further to the 


Supreme ;Court. Should the tenant 
therefore await the decision, of. 
the Supreme Court and take: it 


for. granted- that it is only when. the 
Supreme Court-agrees with the Courts 
below that his entitlement to purchase 
the land has. become fruitioned and 
complete in. the eye of-law and that such 
land to be taken, over by him should be 
valued only on. that'date. Such ambula- 
tory .and indefinite methods of fixation 
of price of land to be allotted to a tenant 
in view of his entitlement under the 
provisions, of the Act has to be necessarily 
avoided if a definite.date is available for 
such fixation. Such a date for fixation 
of the price, in my view, would reason- 
ably he the date: on which the tenants’! 
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recognised by a competent Court which 
hears the matter.and decides on it. OÍ 
course, if at any time another competent 
Court in the higher hierarchy. sets ‘aside, 
the directive for the Courts below that 


Fecied to compensation is first, 


the tenant is not entitled to. such an. 
entitlement, then the matter is closed,. 


But if the judgments of the higher Courts 
are judgments of affirmance then ‘such 


orders or judgments obyiously relate. 


back to the date of the order of the first 
competent Court which decided on 
the entitlement of the tenant under the 
Act. As a specific, definite and. wm- 
ambiguous date is available for valua- 
tion of the land to be purchased by the 
tenant pursuant to his entitlement urder 
the Act, I am of the view that the date 
for- fixation of such price should relate 
back- to the date when the Court, in the, 
first instance, recognises and. confers 
such a right on. the tenant and cannot-be- 
relegated to any other uncertain, ambu- 
latory and. ambiguous dates, 


6. As regards the extent ofi the ‘ina 
both the counsel placed before me two 
sketches.. The words deployed by section 


9 (1) (b) of the Act is that “On such. 


an application the Court shall first decide 
the minimum extent of the land which 
may be necessary for the 
enjoyment of the tenant and thereafter fix 
the -price of the minimum extent of the 
land decided as aforesaid”. 
missioner, no doubt, expressed the view 


that almost the entire extent of the land. 
is necessary for the -convenient enjoys, 


ment by the tenant.. In’ spite of the 
fact that the Tamil Nadu City Tenants 
Protection Act is a beneficial legisla- 
tion which would entitle 
get for himself at a reasonable price 
in accordance with the prescriptions in 


the Act such portion of the demised land. 


which is necessary for the converient 
enjcyment, yet it cannot be expected 
unreasonably that the Act , intended 
that whatever the tenant pleads as the 
extent. of the land. required for. his, 
convenient enjoyment it should .be allot- 
ted to him. The respondent is carry- 
ing on firewood business in’ the land 
which 


fact that the superstructure which ‘is 
abutting, the road plus some land appur-~ 


convenient. 


‘The Com- 


the tenant to- 


‘is roughly of an extent of oné- 
ground. Takirg into consideration the 
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tenant thereto in the south would be’ 
sufficient for his convenient enjoyment. 
of the tenant as a whole, I fix the extent 
of the Jand, which has to be surrendered 
by the landlord to the tenant and sold 
by him in accordance with law, as the 
land of an, extent of 48% on the road sidé 
andthe north to south depth of such 
land would be upto 'the limit of ‘the 
bathrood’, shown. in the sketch and a 
line from east to west in continuation’ 
thereof, As 2 rough indication thereto 
the sketch’ which is made part'of this 
record shall indicate as to what' extent 
of the demised land would be deemed 
to be necessary for the convenient enjoy- 
ment by the tenant. This extent shall 
be sold by the - petitioner to the tenant 
at the. price fixed by the Court below. 


The revision is allowed in part: ' There 
will be no order as to costs. 
- `- Petition 





S J. ' ' $ ý 
: ` partly allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K.. Vèeraswami, é F and S. 
Natarajan, F. : 


Subramania Piai 
a. A 


Atalii a 


Masterly Respondent. 
Mais peep E AE mortgage and 
subsequent simple mortgage—Second morigage 
enforced through Gourt—Death of mortgagor 
before execution—A legal representative brought 
on -record in’ execution proceedings—Sale in 
Javour of the assignee decree-holder—Suit for 
redemption of usufruciuary mortgage by pur- 
chaser of equity of redemption from: heirs of 
original mortgagor—Question of . substantial 
representation in, execution proceedings. , 


All that is necessary to see is whether in 
the execution sale proceedings thete was 
proper representation by. the judgment- 
debtor or his legal representatives. It is 
notalwaysa legal requisite that inevitably, 
only the heirs—all of them or any of them 
— of the judgment-debtor, should figure as 
legal representatives, The procedural law 
requiring repi acnitation will stand satis- 
* L,P.A. No, bua ot 1973: and Memo. of objection, 

-24th September, 1975, 
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fied if there is substantial representation 
in the sense that all that could be done in 
defence was done by some one interested 
in the issue in the suit. [Fara. 3.] 


Appeal under clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Raghavan, dated 28th 
November, 1972 made in S.A.No. 1094 
of 1968 preferred to the High Court 
against the decree of the Court of the 
Subordinate Judge, Nagercoil, made in 
A.S. No. 266 of 1966 (O.S. Na. 51 of 
1965, ;Principal District Munsif Court, 
Padmanabhapuram). 


S. Padmanabhan, for Appellant., 
P. Ananthakrishnan Nair, for Respondent: 


The Judgment of the Court was delivered 
by l 

Veeraswami, G7.—This appeal under the 
Letters Patent by the plaintif turns on 
whether there was a substantial represen- 
tation in the Court proceedings resulting 
in a sale in execution. of a mortgage decree 
obtained against Chempakaramen Pillai. 
For the purpose of this Appeal, it is 
enough to say that the property in ques= 
tion was subject to 2 usufructuary mort- 
gage executed on 9-4-1100 MLE; 


and this was followed by a simple mort-, 


gage executed by the owner on. 8-10-1101 
M.E. The second mortgage was enforced 
through Court, but, before the decree 
was executed, thè mortgagor had died. 
Orë Lakshmi was impleaded as his legal 
representative in. the execution -proceéd- 
ings. Eventually, there was 2 sale m 
favour of the assignee-decree hoider, who 
got a sale certificate’ for himself. The 
present appeal arises out of a suit for 
redemption, of the usufructuary mortgage 
břought by the putchaser of the equity of 
redemption ftom the heirs of the original 
mortgagor.. Raghavan, J., who heard 
the second appeal arisirg out of the suit, 
allowed it ard dismissed the suit on the 


ground that the appellant no longer’ 


owned the equity of redemption. He was 
of opinion that Lakshmi, as a legal 
representative, substantially represented 
the widow or widows of Chenipakaraman 
Pillai ard that therefore the Court sale 
was good. But he granted leave. 


a. We are of the same opinion. A per- 
usal of the finding, which Raghavan, J., 
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called for and looked into, convinces us 
that the incliration ‘of the finding Judge 
was to hold Lakshmi not to be a stranger, 
but closely associated with the family 
of Champakaraman Pillai. This incli- 
nation is to be found from the citcum- 
stances that Lakshmi’s address was given 
as the house, of late Chempakaraman 
where his widow or widows lived. Lakshmi 
was the widow of his brother. Ever. the 
évidence on the appellant’s side accepted 
a custom in the community permitting 
a brother to remarry his brother’s widow. 
But when the evidence was sought to be 
made clear as to the existence of the 
widows of Chempakaraman Pillai, the 
deponent for the appellant stated that he 
forget the name of the widows, though 
Chempakaraman Pillai was his relation 
and he himself performed his obsequies. 
On. these circumstances, the Subardińate. 
Judge who rendered the finding was 
inclined to think that she was closely, as 
we said, bound up in relationship with 
Chempakaraman Pillai. But he stopped 
short of finding the exact relationship. 
That we can, appreciate and he was not 
called upon to state ccnclusively in the 
context. 


q.' All that is necessary to see is whether! 
in the execution sale proceedings there 
was proper representation.. by the judg- 
ment-cebtor or his legal represer.tatives. 
It is rot always a legal requisite that, 
inevitably, orly the heirs, all of them or 
any of them, should figure as legal ré- 
presentatives. The procedural law re- 
quiring representation. will stand satisfied 
if there is substantial representation in. the 
sense thatall that could be dor in. defer.ce 
was done by someone interested in. ‘the 
issue in the suit. Lakshmi ir. ‘obedience 
to. the summons. entcred appeatar.ce 
through an advocate and took time. 
That shows that she participated in the 
sale proceedirgs. Raghavan, J., accept- 
ed the findirg of the Subordinate Judge 
that Lakshmi substaritially tepreser.ted 
the widow or widows of Chempakaraman 
Pillai who were his heirs. That beirg so 
we hardly final any cogent reason to 
differ from the view of Raghavan, J. . 
4. The appeal is dismisted: No costs. 
The cross-objections ate not pressed. Dis- 
missed. No costs. : 

RS, Appeal dismissed, 


- +: 


ij 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ; 
PRESENT :—S. Mohan, F. 
‘A. G. S, Moorthy . 


Pa ee ae a 
A. G. S. MOORTHY J. MRS. 8. 


. Petitioner” 
Ve i Ow. 
Mrs. S. Satyanathan ..- - Respondent. 


Tamil Nadu Buildings (Lease and Reni 
Gontrol) Act:(XV11 of 1960); section 14— 
Petition for ‘eviction—-Demolition and recons- 
-traction—Plan filed—Failure of landlady: to 
nam? the engineer—No lack of bona fides— 
Eviction ordered: pen, Da 
A landlady filed an application under sec- 
tion 14 of Act XVIII of 1960. She also 
filed the plan. © Before the Rent Gon trol- 
ler, she could not name the engineer who 
prepared the plan and the petition was 
dismissed. However, on appeal, she 
succeeded.’ The- tenant filed a revision 
petition alleging lack of bona fides-on. the 
part of the landlady. aes > 
Held: Merely because the landlady-was not 
ina position to name the engineer who 
had prepared either the plan or the report, 
that did not mean that there was any lack 
of bona fides on her part. [Para. 3.] 
Cases referred to :— ` ake 

Neta-Ram v. Jiwan Lal, (1962) 2 S.GJ. 
‘970: (1962) 2-S.C.R. (Supp.) 623: 
A.LR. 1963 S.C. 499; Selvaraj v. Narasimha 


Rao, (1969) 1 M.L.J. 587. - 
Petition wnder section 25 of the Act XVIII 
of 1960 as amended by Act XXIII of 
1973 praying the High Court to. revise 
the order of the Court of Small Causes 
3rd Judge, Madras, dated 28th August, 
1975 and made in H.R.A. No. 80 -of 
1975 (against) H.R.C. No. 511.0f 1973, 
dated 20th: November, 1974 on. the file 
of the 6th Judge; -Court of Small Causes, 
-Madras. a 


G. Lakshminarayanan, for Petitioner. .. 
-B. Ram Mohan, for Respondent. 
The Court delivered the following 


Jvupcment.—This revision. arises.undeér the 
"Famil Nadu Buildings (Lease and Rent 
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Control) Act consequent to the allowing 
of the application. under section 14 of the. 
said Act by the appellate authority. “The 
tenant is the revision. petitioner. ‘The 
Rent Controller found that there was lack 
of bona fides, because the landlady, P.W. 1, 
was notin; a position to name ‘the Ergineer 
-who-prepared Exhibits. P-2 and P-3 and 
also Exhibit P-1 plan.:It was further found 
that she didnot have the wherewithal 
notwithstanding Exhibit P;4 and P-5. 
Gonsequently, he' dismissed hér applica- 
tion. Aggrieved by .the same, an appeal 
was preferred. The appellate authority 
reversed the findirgs:and ordered evic- 
tion. In ‘so doing, heheld that.the evi- 
dence should not be examired in micros- 
copic detail, nor again the prior proceed- 
ings which exhibited «some animosity 
between':'the landlady .and' the tenant 
would be of any relevance. ' 

a. Mr. N. Sivamani, learned ‘counsel 
‘appearing for `the' revision ‘petitioner, 
strenuously urges before me that this is a 
case in. which there is absolute lack of 
bona fides within the meaning of section 14 
(1) (6)... The appellate -authority has 
taken’ a, light-hearted view.and has made 
out a casé for the landlady since all that 
was stated, in-paragraph 4 of her-petition 
was a vague allegation that she bona fides 
required the building without any detail 
whatsoever. Those details were sought 
to be supplied only by oral evidence as a 
result of which the tenant was taken, iby 
surprise. This apart, Exhibit P-2 and 
P-3 have not been legally proved. , More 
than this, Exhibit P-4 and, P-5 do not 
show. that actually- the ‘lardlady ‘is in a 
position’ to secure the necessary funds 
for the. purpose of re-construction. ’ In 
support of these submissions, the learned 
counsel relies on. Neta Ram v. Jiwan Lal, 
and Selvaraj v. Narasimha Rac. |" i 


The learned counsel for. the respon» 
der.t-would urge-that the appellate autho- 
rity, ov. an examination of all the relevant 
circumstances including the preparation 
made for the, xe-constructicn and also 
the attempts to Secure the necessary 
finances, has come to the proper ,conclu- 
sion and therefore, no exception. could be 
taken -tọ its:order of eviction. Ea 

1. (1962) '2 S.C.J- 270: (1962) 2-S.G.R. 
(Supp.) 623: A.LR. .1963 S.C. 499. 7 
2. (1969) 1 M.L.J. 587. 
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In matters like this, as Ramaprasada Rao, 
J., pointed out in Selvaraj v. Narasimha 
Rao, the test is : 


“In an application under section 14 
(1) (0),. there is no scope for such bifur- 
cation of bona fides and compartmentali- 
sation thereof. .......-.0.- Once 
it is found that the landlord ‘has satis- 
. fied all other relevant considerations 
which might arise.under section 14 (1) 
(b) of the Act, and his claim is found 
to be hovest and not designed and not 
for an ingenuous purpose, then no 
option is left to the Court except to 
direct eviction of the tenant. This is 
so, because the landlord is always under 
the grave risk of facing a claim for 
repossession of .the building or part 
thereof whenever he fails in his under- 
taking as contemplated in sub-section 
(2) of section 14 resulting in the tenant 
securing the redelivery of the building 
or part thereof secured by the landlord 
pursuant to the orders passed by the 
Controller, under section, 14 (1) (b). 
This safeguard acts as a‘pivot;to tilt 
matters one way or the other and in 
effect a microscopic scrutiny into the 
subjective content, of the expression 
“bona fide? appearing urder section 
14 (1) (b) becomes absolutely unneces- 
sary.” . pos 


Applying the same test, I, am unable to 
see any dishonest motive or design im the 
instant case. Merely because the land- 
lady is not in a position to name the 
Engineer who had prepared either the 
plan or the report, Exhibit P-2 ard P-3, 
that does not mean. that there is any lack 
of bona fide. Exhibits P-4 and P-5 clearly 
‘show the necessary steps taken. in regard 
to procuring the finances. Added to this, 
the landlady has stated in her oral evi- 
‘dence that her husband is having a clinic 
in a portion of the said premises and her 
son, who was. a House Surgeon at the 
time of the enquiry of the Rent Control 
Petition, has become a Doctor and these 
factors make her. requirement bona fide. 
Unfortunately, the Rent Controller -has 
made much of certain small discrepancies 
in her evidence which, the appellate 
authority has pointed out, do not be 
little her claim for demolition and- re- 
Se ee EEE 


1. (1969) 1 M.L.J: 587 at 590. 
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construction. In this view, I am unable 
to see any merit in the revision petition. 


4. Mr. N. Sivamani, learned counsel, 
would submit that the tenant is running 
a workshop and in the normal course, this 
revision would have taken some more 
time to reach final disposal and therefore, 
at least six months’ time may be-granted 
to him while the learned counsel for the 
respondent would suggest a period of 
three months. Taking both into con- 
sideration, I direct'the tenant to vacate 
the premises forming the subject-matter 


‘of the revision petition on. or before 31st 


March, 1976. With this observation, 
this revision petition is dismissed. How- 
ever, there will be no order as to costs, 


SJ. 


1 


` Petition dismissed, 


` 





IN THE HIGH. COURT OF JUDI- 
CATURE AT: MADRAS. - 


Present :—K. Veeraswami, GY. and’. 
Suryamurihy, F. Ke Fino , 
‘Muniyandi, oy ag i Appellant® 
i> a eS ae 
‘Rajangam Iyer. . -: ‘Respondent, 


Tamil Nadu Agricvltural- Lands Record 
of Tenancy Rights Act (X-of 1969), section 
16-A—Gorrection of -record—Furisdiction of 
civil Gourt—Whether barred by the Act., > 


Section 16-A of Act X of 1969 admits of 
no doubt thata civil Court has no jurisdic- 
tion to decide any’ matter which the 
Record Officer, District Collector, or 
other officer or authority empowered by 
or under. the Act: should determine. 
The Court is also forbidden from granting 
injunction in. réspect of any action taken 
‘or to be taken’ by such officer or other 
authority in pursuance of any power con- 
ferred by or under the Act:, The. Act 
indicates ard provides for the remedy to 
correct the record by following the procé- 
dure laid down.. Until the contrary. is 
proved or a new entry is lawfully substitut- 
ed therefor, the entry shall be presumed 
‘to be correct. th [Para. 6.] 


EEE RSEIEEES REAR 


-* A.A.O. No. 213 of 1975. ‘2ist January, 1976 


d] MUNIYANDI J. RAJANGAM IYER (Veeraswami, C7.) 


Appeal against the order of the Court of 
the Subordinate Judge, Thanjavur, dated 
11th February, 1975 and made in A.S. No. 
86 of 1974 (O.S. No. 547 of 1971) District 
Munsif Court, Thiruvaiyaru). 


-U. Somasundaram, for Appellant. 


K. Sarvabhauman, for Respondent. 


T. N. C. Srinivasavaradacharit 
ing the Bar Association. 


‘T. L. Ram Mohan, 
Advocates Association. 


The Court (W. S. Ramaswami, F.,) made 
the following 


ORDER.—The appellant before me chal- 
lenges an. order of remand. The appel- 
lant claims that he is a cultivating tenant 
entitled to the protection of Act XXV of 
1955. The first appellate Court which 
remanded the suit for fresh ‘trial has 
directed the trial Court to go into this 
question and give; its finding. The 
contention on behalf of the appellant “is 
that in view of the provisions contained in 
the Tamil Nadu Act X of 1969, the civil 
Court has no jurisdiction to go into the 
‘question whether a particular party is a 
cultivatmg tenant or not and that that 
question can be decided only by the 
‘hierarchy of officers appointed under the 
abovesaid Act. It is also contended that 
the Record Officer under the said Act has 
already entered the appellantasa cultiva- 
ting tenant in the record concerned, that 
‘that order has been confirmed even by the 
revisional authority under the said Act 
and that therefore, the civil Court has to 
accept the position that the appellant is a 
cultivating tenant. 


2. On behalf of the respondent-landlord, 
the contention is that under the provisions 
of the said Act, the Record Officer is only 
to prepare a register giving the name or 
names of the cultivating tenants; that 
there is no-specific provision in the said 
Act authorising anyone to decide the 
question whether a particular party is or 
is not a.cultivating tenant and that, there- 
fore, the civil Court’s jurisdiction to enter- 
tain such 2 question is not ousted. It is 
also pointed out that under section 15 of 
the said Act, only a presumption arises 
regarding the correctness of the entry 
made by the Record Officer, that such 
“‘présumption is 2 rébuttable one and that 
ML jJ—44 


represent- 


representing the 
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the said section itself contemplates an 
aggrieved party proving the contrary (in 
some other forum). 


8- ‘The question as to how far the provi- 
sions of Act X of 1969 oust the jurisdiction 
of the civil Court to decide the question 
whether a particular party is a cultivating 
tenant or not, is an important one which 
would arise in several litigations. In view 
of the importance of the question, I gave 
notice to the Advocates’ Association as 
well as the Bar Associatior. and counsel 
represent the said two Associations alsc. 
It is agreed by all the counsel before me 
that there is no decision of this Court so 
far regarding the above question of ouster 
of jurisdiction of the civil Court by the 
provisions of the Act. Considering the 
Importance of the question, I think it 
would be better if the same is decided by 
a Division Bench. so that there would be 
an authoritative pronouncement for the 
guidance of the Courts below. Accord- 
ingly, the Civil Miscellaneous Appeal is 
referred: to be decided by a Division 
Bench. 


U. Somasundaram, Advocate, for Appel- 
lant. — 


K. Sarvabhauman, Advocate, for Res- 
pondent. 


P. Manivannan, the Assistant Government 
Pleader II for the Government Pleader. 


M. R. Narayanaswamy, the ‘Secretary, 
Advocates Association. 


T. N. C. Srinivasavaradachari, the Secre- 
tary, Bar Association. 


i Judgment of the Court was delivered 
y 


Veeraswami, C].—The question in this case 
is whether the civil Court has jurisdiction 
to decide whether 2 particular person is a 
cultivating tenant or not under Madras 
Act X of 1969. A suit was instituted for 
deciding that question, which was dis- 
missed on the ground that section 16-A 
barred the civil Court’s jurisdiction to 
decide that matter. But an appeal 
against that order succeeded with a direc- 
tion that the matter should be disposed 
of afresh. The present appeal is against 
the order of remand by the lower appel- 
late Court. When the matter came 
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before N. S. Ramaswami, J., in the first 
instance, he felt that the question as to 
how far the provisions of Madras Act X of 
1969 oust the jurisdiction of the civil Court 
to decide the question whether a particular 
party is a cultivating tenant or not, was 
an important one which would arise in 
several litigations. On that view, he 
gave notice to the Advocates’ Association, 
and Bar Association and desired that the 
matter should be decided by a Division 
Bench, and that is how it comes before us. 
Madras Act X of 1969 provides for the 
preparation and maintenance of record 
of tenancy rights in respect of agricultural 
lands in the State of Tamil Nadu. While 
the Act extends to the whole State, it has 
a definition section. A tenant in relation 
to any land, to which the Madras Culti- 
vating Tenants Protection Act, 1955, 
applies, means a cultivating tenant as 
defined in clause (aa) of section 2 of that 
Act. The inclusive part of the definition 
takes in certain other tenures as well, 
with which we are not concerned at the 
moment. We have then the provision for 
preparation of record of tenancy 
rights. That is done by the Government 
by a notification directing the preparation 
of a record of tenancy rights for any speci- 
fied village. Such record shall be pre- 
pared, maintained and revised in accord- 
ance with the provisions of the Act and 
the rules made thereunder. . That 
record should contain the survey number 
or sub-division number, extent and local 
name, if any, of the land, the neme and 
address of the landowner, the neme and 
address of the intermediary, if any, the 
name and address of-the tenant cultivating 
the land and such other particulars as 
may be prescribed. Then a procedure 
is prescribed for modification of this 
record.’ Where, subsequent to the publi- 
cation. of the approved record of tenancy 
rights, any land ‘has been let for cultiva- 
tion, the landowner, intermediary or the 
tenant having interest in such lend shall 
make an application to the record officer 
for inclusion of particulars relating to 
such land in the approved record of 
tenancy rights, and may have the land 
included in the approved record of ten- 
ancy. If any modification in the record 
of tenancy rights is required of entries 
mentioned in section 5, that is permitted 
by following the procedure provided 
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therein. Against orders under sub-sec- 
tion (8) of section 3, sub-section (3) of 
section 4 or sub-section (3) of section 5 
appeals are provided with a period of 
limitation fixed for filing. A further 
remedy by way of revision alsa is provided: 
These are to be found in sections 6 and 7 
of the Act. A further provision is made 
by section 8 for amendment of approved 
record of tenancy rights to give effect to- 
the orders under section 6 or section 7. 
There are then the provisions providing: 
for obligation to furnish information, 
penalty for failure to furnish information 
as also for furnishing false information.. 
Section 13 provides for certain cognizable 
offences. Section 15 lays down a rule 
of presumption, which says that an 
entry in the approved record of tenancy 
rights shall be presumed to be true and 
correct until the contrary is proved or æ 
new entry is lawfully substituted therefor.. 
As the Act stood originally before Act 
XXXIV of 1972, there was no specific 
bar of the civil Courts jurisdiction to- 
decide any matter which the Record 
Officer or the District Collector or other 
officer or authority empowered by or 
under the Act has to decide. We need 
not stop to consider whether, having 
regard to the scheme of the Act indicating, 
matters to be decided, the officers who 
have the authority to decide and further 
remedies by way of appeal and revision 
the civil Court’s jurisdiction, by neces- 
sary implication, would stand excluded. 
in. respect of matters which those officers. 
have to decide. . 


6. But section 16-A, introduced -by 
Tamil Nadu Act XXXIV of 1972, intro-- 
duces such a bar, which reads : 


«16-A. Bar of jurisdiction of civil Gourts.— 
No civil Court shall have jurisdiction in 
respect of any matter which the Record. 
Officer, the District Collector or other 
officer or authority empowered by or 
under this Act has to determine and no: 
injunction shall be granted by any 
Court in respect of any action taken or 
to be taken by such officer or authority 
in pursuance of any power conferred 
by or under this Act.” 


The section admits of no doubt that a 
civil Court has no jurisdiction to decide; 
any matter which the Record Officer, 
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District Collector or other officer or 
authority empowered by or under .the 
Act should determine. The Court is also 
\forbidden from granting injunction in 
irespect of any action taken or to be taken 
by such officer or authority in -pursuance 
iof any power conferred by or under the 
Act. We are told that what led N. S. 
Ramaswami, J., to make the reference to 
a Division Bench was a consideration of 
the latter part of section 15. Apparently 
he thought if an entry in the approved 
record of tenancy rights should be presum- 
ed to be true and correct until the con- 
trary was proved or a new entry was law- 
fully substituted therefor, to that extent 
the civil Court’s jurisdiction should not 
be taken to have been .excluded. In 
other words, evidently his impression was 
that a certain area of civil Court’s juris- 
diction was still available and the ambit 
of section 16-A should be read accord- 
ingly. We are of opinion that section 15 
is not jurisdiction section. It only pro- 
vides for a rule of evidence, namely, pre- 






sumption of correctness of entries in the- 


approved record of tenancy rights. This 
presumption cannot, of course, be rebutted 
until the contrary is proved or a new 
entry is lawfully substituted therefor. 
The words “ until the contrary is proved ” 
and the words “ or a new entry is lawfully 
substituted therefor ” are to be read with 
reference to the provisions of the Act. 
This is not indicative of an area of 
jurisdiction still left with the Court .to 
decide any matter which is entirely within 
the jurisdiction of the officers who are 
empowered by or under the Act to decide. 
As a matter of fact, section 5, as we have 
already indicated, provides for modifica- 
tion of entries in the approved record of 
tenancy rights and if a decision of the 
Record Officer is taken up in appeal and a 
direction is given for modification, section 
8 provides for amendment to be made in 
the record of tenancy rights according to 
the appellate decision. Same thing 
applies also to a revision order. The 
jAct, therefore, indicates and provides for 
the remedy to correct the record by 
following the procedure laid down. 
Until the contrary is proved or a new 
entry is lawfully substituted therefor, the 
entry shall be presumed to be correct. 
Tt is perfectly clear and has nothing to do 
with the question of jurisdiction. 
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7. The language of section 16-A, as 
indicated by us, admits of no doubt that 
the civil Court’s jurisdiction is expressly 
excluded in respect of any matter which 
the Record Officer, District Collector or 
other officer empowered by or under the 
Act has to determine. 


8. The order of the Munsif in this case 
dismissing the suit is restored and the 
appeal is allowed. No costs. 


S.J. Appeal allowed. 


— — 


IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. - 


PRESENT :— S. Mohan, 7. 


Champalal Sowcar Petitioner® 

2. 

A. V. Rajaloo and others 
Respondents. 


Tamil Nadu Buildings (Lease and Rent 
Gontro!) Act (XVII of 1960)— Application 
for exemption by landlady . granted— Suit 


_ for possession—Landlady’s death pending suit 


— Application for bringing on record the legal 
representatives —Objection by tenant—Cause 
of action if survives to the legal represen- 
tatives. 


Where in applying for exemption a 
landlady had put forward the case that 
she purchased the premises in question 
solely with the idea of making it available 
for occupation of her daughters and grand- 
children who were studying in a school, 
very near to the premises but was unable 
to-do so since the tenant had refused to 
vacate and that she had no remedy under 
the provisions of the Act to evict him, 
and -the operative portion of the order 
granting exemption also stated : “If the 
exemption applied for by the landlady is 
not granted her daughters may have to 
continue to live in cramped quarters and 
her grandchildren put to the difficulty 
of going to the school at Santhome, 
Mylapore from Royapettah ”’, 


Held: Apart from there being nothing to 
suggest that the exemption was personal 


*C.R.P. No. 3342 of 1975. 21st January, 1976. 
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to the grantee, the operative portion of 
the exemption order clearly showed that 
throughout the stress was to house the 
married daughters and grandchildren. 
Therefore the exemption cannot be held 
to be personal to the grantee. The 
objections to the legal representatives of 
the landlady being brought on resord in 
the suit that had been instituted by her 
for recovery of possession were liable to 
be dismissed. [Para. 3.] 


Gases referred to :— 


Phool Rani v. Naubat Rai, (1973) 2 S.G.J. 
589 : (1973) 3 S.C.R. 679 : A.I.R. 1973 
S.C. 2110; Hajee Abdulla Sait v. K. D. 
Moorjani, (1975) 88 L.W. 559. 


etition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the City Givil Court (VI 
Assistant Judge), Madras, dated 20th 
September, 1975 and made in 1.A. No. 
7429 of 1975 in O.S. No. 7619 of 1974. 


E. G. Manickavasagam, for Petitioner. 


K. Venkaiasami, for Responderts. 
The Court made the following 


ORDER.—This revision illustrates how 
recalcitrant the tenant could be. An 
order of exemption was passed in G.O. 
Ms. No. 3397, dated 25th September, 
1969 on the application of ons iru- 
mathi V. Alamelu Ammal in respect of 
the premises No. 8, Prasanna Vinayagar 
Koil Street, Mylapore forming subject- 
matter of the present revision from the 
operation of the provisions of Tamil 


Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960). 
Thereupon O.S. No. 7619 of 1974 


was filed before the City Civil Court 
(6th Assistant Judge) Madras for recovery 
of possession. Pending suit the landlady 
(V. Alamelu Ammal) died on 12th March, 
1975. Thereafter, I.A. No. 7249 of 
1975 was taken out to bring on record 
petitioners 1 to 6, viz., the husband and 
other relations as legal represemtatives. It 
was contended on behalf of the revision 
petitioner that the exemption was granted 
in favour of the deceased-plaintiff (V. 
Alamelu Ammal) and therefore the cause 
of action did not survive to enable the 
legal representatives to come on record 
and therefore the application was liable 
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to bedismissed. The learned 6th Assistant 
Judge did not agree with this contention 
and therefore allowed the application. 
It is to revise that order the present revi- 
sion has been preferred. 


a. Mr. K. G. Manickavasagam very 
strenuously contends before me that the 
exemption was granted in favour of 
Thirumathi V. Alamelu Ammal who was 
the sole plaintiff in the suit O.S. No. 7619 
of 1974 and therefore there was no possi- 
bility of the legal representatives coming: 
on record. In support of his submission, 
the learned counsel relies on Phool Rani v. 
Naubat Rait and Hajee Abdulla Sait v- 
KE. D. Moorjani®. In the first of the deci- 
sions cited the question related to the 
maintainability of the petition before the 
Rent Control Court wherein the original 
landlord sought eviction of the tenant on 
the ground of personal occupation for 
himself and members of his family. In 
deciding that question it was laid down 
that the cause of action being personal 
viz., bona fide need of the landlord the 
legal representatives cannot seek eviction 
in that petition and therefore the cause 
of action did not survive. This case has. 
absolutely no application to the facts of 
the present case and therefore is clearly 
distinguishable. The order of exemption 
as noted above has nothing to do with the 
individual. In other words, it is not: 
personal to the _ grantee. However, 
Mr. Manickavasagam, learned counsel for 
the petitioner would contend that a read- 
ing of the entire order would clearly show 
that what operated in the mind of the 
Government was only a personal relief 
for the erstwhile landlady (V. Alamelu 
Ammal). In my view this is not the 
correct reading of the order. In the 
petition for exemption itself what the 
landlady put forward was that she pur- 
chased the premises in question solely 
with the idea of making it available for 
the occupation of her daughters and 
grandchildren who were studying in the 
Rosary Matriculation School, Mylapore, 
very near to the premises but is unable to 
doso since the tenant had refused to vacate 
and that she has no remedy under the 
provisions of the Act to evict him. 

1. (1973) 2 S.C.J. 589: (1973) 3 S.Q.R'. 679 = 
A.LR. 1973 S.G. 2110. 

2. (1975) 88 L.W. 559. 
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3. In the operative portion of the order 
granting exemption it is also stated “If 
the exemption applied for by the land- 
lady is not granted her daughters may 
have to continue to live in a cramped 
guarters and her grandchildren put to 
the difficulty of going to the school: at 
Santhome, Mylapore from Royapettah.” 
Apart from there being nothing to suggest 
that the exemption is personal to the 
grantee, the operative portion noted 
above would clearly show throughout 
the stress was to house, the married 
daughters and the grandchildren. There- 
fore, even looked at from that point of 
view, the argument that it was personal 
to the grantee cannot be coutenanced. 


4- Hajee Abdulla Sait v. K. D. Moorjani?, 
will also be of no assistance to the revi- 
sion petitioner in the view I have just now 
indicated. 


5. Finally it is argued on behalf of the 
revision petitioner that the question who 
are the proper legal representatives could 
be left open to be agitated by the revision 
petitioner. I find it rather difficult to 
follow this argument. Admittedly, the 
persons who are the legal representatives 
and who want to have the benefit of the 
order of exemption are seeking to come 
on record. If that be so, it is not open to 


the tenant to say who are the legal re- . 


presentatives and who are not. -In a 
way, he should be thankful because if the 
suit were to be dismissed it will be binding 
upon all persons who have voluntarily 
chosen to come on record as legal re- 
presentatives of the erstwhile landlady 
(V. Alamelu Ammal). Thus, Iam unable 
to see any merit in this 
Consequently it will stand dismissed. 
However, there will be no order as o, 
costs. 


6. Inasmuch as the order of exemption is, 
dated 25th September, 1969 the benefit of 
it had not been had by the respondents 
herein. I think it is a fit case wherein I 
should give direction for the expeditious 
disposal of the suit itself. Accordingly 
it is directed that the learned 6th Assistant 
Judge, City Civil Court will dispose of 
the suit before summer recess. 


RS. 


—_-: 


1. (1975) 88 L.W. 559. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDI» 
CATURE AT MADRAS. 


Present :—T. Ramaprasada Rao, 7. 


N. M. Parthasarathi Petitioner® 
U. 
V. Dharmalingam and others 

i Respondents. 


(A) Givil Procedure Gode (V of 1908), Order 
8-A, rule 1—Suit on promissory note— 
Notice to third party—I} can be issued. 


(B) “ Contribution ” 
Meaning of. 


The words “contribution ” and 
“indemnity ”? used in Order 8-A, rule I 
Civil Procedure Code, have a special, 
significance. Such indemnity or contri- 
bution need not necessarily arise from a 
contractual liability. If on the facts, 
justice or equity requires a co-defendant 
to’contribute to or indemnify the other 
defendants on record, than the Court 
would have jurisdiction to issue third 
party notice. The mere circumstance 
that,such action is based on a negotiable. 
instrument would not make any differ- 
ence. It is not improper to issue such 
third party notices in an action based on 
promissory notes. [Para. 3.} 


and ‘* indemnity? — 


Cases referred to:— 


Uthaman Chettiar v. Thiagaraja Pillai, (1955) 
M.W.N. 799: (1955) 68 L.W. 810: 
A.LR. 1956 Mad. 155; Mauniandi v.. 
Seloarajan, (1968) 2 M.L.J. 12. 


Petition under section 115, Civil Proce- 
dure Code, praying the High Court to 
revise the order of the Court of the Sub- 
ordinate Judge, Vellore, dated 2nd May, 
1973 and made in I.A. No. 296 of 1973 
in O.S. No. 91 of 1971. 


M. Srinivasan for K. N. Balasubramanian, 
for Petitioner. f 


The Court made the following 


Orver.—The first defendant’ in O.S. 
No. 91 of 1971 on the file of the Principal 





* C.R.P. No, 1302 of 1973. 
i i 27th August, 1975. 
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Subordinate Judge, 
application under Order 8-A - and 
rule 8 of the Civil Procedure Code, pray- 
ing that a third party notice be issued to 
defendants 3 to 7 and thereafter, in the 
‘course of trial, the question of contribu- 
tion by them to him on the basis of an 
alleged indemnity claimed by reason of 
the petitioner and defendants 3 to 7 
beg joint co-promisors in a negotiable 
instrument be decided. That application 
was dismissed. The short facts are as 
follows. The petitioner and defendants 
2 and 3 (defendant 2 having died, defen- 
dants 4 to 7 have been brought on record 
as his legal representatives) were co- 
promisors in a promissory note—executed’ 
on 29th May, 1968 for a sum and con- 
sideration of Rs. 8,000. There. is no 
dispute about the execution of the ‘suit 
promissory note by the petitioner: and 
defendants 2and 3. The plaintiff, having 
come to Court, has sought for a decree 
against all the executants on the face of 
the promissory note. Various . defences’ 
were raised, the notable defence amongst 
which is that the monies were not_borrow- 
ed for purposes of the limited company in 
which the petitioner and defendants 2 
and 3 were directors and that it benefited 
only the petitioner. It is not necessary to 
set out in detail the various defences. In 
the course of the trial, the first defendant, 
as co-promisor along with defendants 2 
and 3, filed the present application under 
Order 8-A of the Civil Frocedure 
Code, stating that in the event of 2 decree 
being passed in favour of the plaintiff as 
against all the defendants, he’ would be 
entitled to contribution from defendants 
2 and 3, as their specific case is that they 
are not responsible, though they are 
executants of the suit promissory note, 
for the payment of the suit amount as 
they did not benefit by it and their case 
is that if at all the first defendant-peti- 
tioner was the sole beneficiary thereof. 
As I said, it is not necessary to pursue the 
defence or analyse the same any further. 
In the context of the specific plea taken, 
the first defendant filed the present appli- 
cation. The learned Judge was of the 
view that the application, was mis-conceiv- 
ed and that it was intended to drag on 
the proceedings. From the judgment it 
is seen, that no judgment of this Court 
was brought to the notice of the learned 
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Subordinate Judge. Obviously, he was 
under the impression that Order 8-A 
would notapply to negotiable instruments. 


a. In revision, Mr. Srinivasan, learned 
counsel for the petitioner contends that 
Order 8-A would evable the Court to 
issue a third party notice even in cases 
where the subject-matter of the action is 
@ promissory note. He would rely upon the 
decisions of our Court in Uthaman Chettiar 
v. Thiaga raja Pillai! , that of Panchapakesa 
Ayyar, J., reported im Utkaman 
Chettiar v. Thiagaraja Pillai? and that 
of mine in Munianai v. Selvarajen*. The 
respondents are not represented by coun- 
sel. On the foot of the ratio of the above 
two decisions it is contended that the 
lower Court was wrong in having sum- 
marily rejected the prayer for the issue 
of the third party notice. 


3. Lam inclined to agree with the learn- 
ed counsel. The words “ contribution ” 
and “indemnity” used in Order 8-A, 
rule 1, Civil Procedure Code, have a 
special significance. Such indemnity or 
contribution need not necessarily arise 
from a contractual liability. If on the 
facts, justice or equity demands that one 
co-defendant is liable to contribute or 
indemnify the other defendants on record, 
then the Court would have jurisdiction 
to issue a third party notice. The mere 
circumstance that such action is based 
on a negotiable, instrument would not 
make any difference: That it is not im- 
proper to issue such third party notices 
in actions based on promissory notes has 
been recognised as early as 1956 by 
Panchapakese Ayyar, J., in Uthaman 
Ghettiar v. Thiagaraja Pillai?, “Though 
he would generally observe that suits on 
promissory notes and negotiable instru- 
ments would stand on a different footing 
from other suits, yet he would say that 
there was some force in the contention 
that third party notices can be issued even 
in suits on promissory notes, and in fact 
he agreed with this contention. In the 





1, (1955) M.W.N. 799 : 68 L.W. 810: A.I.R. 
1956 Mad. 155. 
2. (1968) 2 M.L.J. 12. 


1] DURAI KNITTING ' CỌ.-J. RAMASUBRAMANIAN 


later. decision. of mine, after referring to 
the meaning of the words “ contribution ” 
and “indemnity ’ I expressed the view 
that a third party notice could be issued 
unless there is a contract to the contrary 
in the negotiable instrument itself so as 
to quantify the liability amongst the co- 
promisors at or about the time when a 
decree is passed. I have already ex- 
pressed that the foundation on which 
contribution or indemnity is based need 
not always spring from a contract, but 
it might flow from justice or equity of 
the case. That being the situation, and 
in view of the attitude of defendants 2 
and 3 that they are not liable for the suit 
claim and. it is only the first defendant 
who has to bear the entirety of it, it is but 
natural that the petitioner has preferred 
an application under Order 8-A 
so that at the time of the passing of the 
decree in the suit, the liability -inter se 
amongst the co-promisors could be quanti- 
fied and ascertained. The best means of 
such ascertainment, while a decree is 
passed in the main action, is by invoking 
the third party procedure and settling 
the debatable issue even at that stage. 
It is not necessary, as the lower Court 
thought, that the petitioner should await 
and thereafter file an independerit action 
to recover the suit amount as might be 
due from the other co-promisors. In this 
view of the matter, the order of the’ 
lower Court is without jurisdiction and it 
is, therefore, set aside. The civil revision’ 
petition is allowed. There will be no 
order as to costs. i 


R.S. 





—_— 


Petition allowed. 


355 


IN THE. HIGH COURT OF JUDI- 
CATURE AT MADRAS.. © > > 


PRESENT :— P. Sethuraman, 7. 


Durai Knitting Co., by its Partner 
R. Duraiswami Appellant® 


U, 


E. Ramasubramanian and another 

a j --. Respondents. 
Transfer of Property Act (1V of 1882), section 
76 °(a)—~ Usufructuary  mortgage— Property 
leased at the time of mortgage— Tenant vacating 
bremises—Mortgagee leasing out the property 
—Mortgagor selling the property—Purchaser’s 
suit for redemption and eviction of tenant— 
Tenant. claiming benefit of Tamil Nadu 
Buildings (Lease and Rent Gontrol) ‘Act— 
Whether tenable. : s 


The protection under the Tamil Nadu 
Buildings (Lease and Rent Control) Act is 
not derived from the usufructuary mort- 
gagee but is referable to the statute. So. 
long as the statutory protection js avail- 
able, whether the tenant is inducted by 
the usufructuary, mortgagee or anyone 
else, who was competent to let out the 
property, the tenant could not be treated 
as a trespasser but could claim rights as a 
tenant under the provisions of the said 


statute. [Para. 9.7 
Cases referred to— 

Film Gorporation Ltd. v., Gyan Nath, 
(1970) 2 S.C.R. 5815; Harihar 


Prasad Singh v. Must. of Munshi Nath. 
Prasad, 1956 S.C.R. 1 : 1956 S.G.J. 279 : 
A.I.R. 1956 S.C. 305 ; Prabhu v. Ram Dey, 
(1966) :3 S.C.R. 676 : (1967) 1 S.G.J. 
60: A.LR. 1966 S.C.-1721; Mahabir Gope 
v. Harbans Narain Singh, (1952) S.C.R. 
775: 1952 S.G.J. ` 292 :' AIR. 1952 
S.C. 205; Tajammut "Hussain v. Mir 
Khan, A.I.R.°1974 All. 234; Ghandra- 
sekharan v. KunjuVanniar, 88 L.W. 216 
A.I.R.'1975 Mad. 227. ~ 


Appeal against the decree of the District 
Court, Tirunelveli in Appeal Suit No.86 of 
1972, preferred against the decree of the 
Court of the District Mumsif of Tirunel- 
veli in O.S. No. 1036 of 1970. 


*S.A.No.318 of 1973. 6tk October, 1975. 
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T. R. Ramachandran, T. R. Rajagopalan and 
T. R. Rajaraman, for Appellant. 


N. Srivatsamani, for lst Respondent. 


P. B. Ananthachari and T. N. Vallinayagam, 
for 2nd Respondent. ` aa ; 


‘The Court delivered the followmg 


Jupement.—This second appeal raises 
an. interesting question as to. whether 
there could be a suit for possession against 
a tenantletin by 2 usufructuary mortgagee 
of the property, whose mortgage has been 
redeemed. The facts are in a short 
compass. The suit property which is a 
shop building situated within the Munici- 
pal limits of Tirunelveli, belonged to one 
Nellaiappa Pillai. He  usufructuarily 
mortgaged ‘the'same in favour of the 
first defendant under a deed of ‘usu- 
fructuary mortgage, dated 2nd July, 1965 
which is marked as Exhibit B-l in the 
suit, for a sum of Rs. 3,000 redeemable on 
or before Ist July, 1970. The mortgagor 
Nellaiapp2 executed a sale deed. Exhi- 
bit A-1, dated 3lst July, 1967 for a sem 
of Rs. 7,750 in favour of the plaintiff. 
Out of the sale consideration, a sum of 
Rs. 3,000 was reserved with the plaintiff 
to discharge the othi debt due under 
Exhibit B-l. The plaintiff offered the 
othi amount due under Exhibit B-1 to 
the first defendant and asked him to 
hand over vacant possession of the suit 
property. Since the first defendant was 
evading to do, the plaintiff issued a notice 
under Exhibit A-2 on Ist July, 1970 re- 
quiring: him to deliver vacant possession 
of the property on the redemption of the 
mortgage. The first defendant sent a 
reply under Exhibit A-3, dated 4th July, 
1970 stating in effect that he was not in a 
position to give vacant’ possession, since 
the same had been let out to the second 
defendant. “The plaintiff thereafter filed 
O.P. No. 33 of 1970.‘on the file of the 
Court of the District Munsif, Tirunelveli, 
and ‘depositéd the othi amount. The 
frst defendant filed a counier-affidavit 
expressing his inability to deliver vacant 
possession, though he expressed his willing- 
ness to receive the mortgege amount 
deposited. The said O.P. was dismissed 
on 15th September, 1970. Since the 
plaintiff had deposited the mortgage 
amount and as vacant possession was not 
given by the first defendant, the plaintiff 
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claimed to be entitled to get damages at 
the rate of Rs. 30 per month in lieu of 
interest. The plaintiff, therefore, filed the 
suit for redemption and for getting vacant 
possession of the suit property from the 
defendants with damages at the rate of 
Rs. 30 per mensem from llth August, 
1970 when the othi amount was deposited 
till delivery of possession. 


2. The first defendant contested the suit 
on the ground that when the usufructuary 
mortgage deed was executed there was one 
Nallaperumal who was enjoying the suit 
property. and that the usufructuary mort- 
gagee did not get actual possession, of the 
suit property. The said tenant Nallaperu- 
ma] vacated and the shop was rented out 
to one Ziffree. Subsequently Ziffree vacat- 
ed the shop and the first defendant rented 
it out to the second defendant in January, 
1969 for a sum of Rs. 55 per mensem. It 
was submitted that the second defendant 
was the tenant in the premises, and that 
the plaintiff had to take appropriate 
proceedings against him to evict him. 


g. The seccond deferdant filed a separate 
written statement contending that he was 
ready and willing toattorn to the plaintiff 
and that since he was a tenant, the plain- 
tiff’s claim for possession was untenable 
and that the plaintiff had to take appro- 
priate proceedings under the provisions 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, if he wanted to evict 
him. 


4: The learned District Munsif came to 
the conclusion that the first defendant 
was not given actual possession of the suit 
property by the  plaintiff’s vendor 
Nellaiappa Pillai, that the first defendant 
was liable to deliver vacant possession of 
the svit property and that the second 
defendant was liable to be evicted from 
the suit property. He decreed the suit 
accordingly, and held also that the plain- 
tiff was entitled to claim damages at the 
rate of Rs. 30 per mensem from llth 
August, 1970 as claimed in the plaint. 


5. For our present purpose it is enough 
to mention that the second defendant 
preferred an appeal vig., A.S. No. 86 of 
1972 to set aside the decree of the lower 
Court in so far as it was against him. 


J DURAI KNITTING CO. 0. RAMASUBRAMANIAN (Sethuraman, F.) 


The learned Subordinate Judge, after ` 


referring to certain decisiors cited before 


him, came to the conclusion that the - 


second defendant had no right to continue 
in possession, after redemption because his 
right ‘to continue in possession would 
cease automatically on redemption and 


that, therefore, he was liable to be evicted. | 
He, therefore, dismissed the appeal that - 


was filed before him. : 


6: The present appeal has been filed by 
the second : defendant-tenant, and the 
contention urged on his behalf was that 
he was a tenant entitled to the protection 
under the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
and that a civil suit did not lie for the 
purpose of his eviction. The learned 
counsel for the respordents submitted 
that with the redemption of the usu- 
fructuary mortgage the title of the second 
defendant to continue in the suit premises 


ended. ° œ? : 


4. The short point is whether. the second 
defendant, who- was introduced by the 
usufructuary mortgagee, whose mortgage 
has. been .rédeemed can. continue as tenant 
so as to be eligible for the protection under 


the’ provisions of the Tamil Nadu Build- 


ings (Lease and Rent Control) Act, after 
the date of the redemption. 


at page 528 is an interesting discussion. 
as to whether-a mortgagee in posséssion 
can by reason, of” clause (a) grant a lease 
of the mortgaged property. . After referr- 
ing to several Supreme Court decisions, 
some of which had not been. considered 
in the later decisions, the learned author 
pointed out as follows :—° ° et 


“In. Film Gorporation Lid. v. Gyan Nath, 


the Supreme Court agair. considered., 
The Court did not refer= 


the question. 
to either Harihar Prasad Singh v. 
Must. of Munshi Nath Prasad? or Prabhu 
v. Ram Dev®. The Court observed 
that the principle laid down in Mahabir 
Gone’s caSe4, that a bona fide and prudent 





1. (£970) 2 S.C.R. 582. 

2. 1956 S.C.R.1 :1956S.C.J.279: ALR. 
1956 S.C. 305. 

3. (1966) 3 S.C.R. 676: (1967) 1 S.G.J. 60: 
A.L.R, 1966 S.C. 1721. 

4. 1952 S.C.R. 775: 1952 S.C.J. 292: 
A.I.R. 1952 S.C. 205. 


M L j—45 


In Mulla’s < 
Transfer of Property Act, Sixth Edition,: 
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lease would bind the mortgagor . ‘ ordi- 
-narily’ applies only to agricultural 
lands and has: ‘ seldom °’ been extended 
to urban property. This observation is 
strictly speaking obiter, as the Court 
found that the lease in question was 
neither bona fide nor prudent in view of 
the long term and the Jow rent. It is 
respectfully submitted that there is no 
warrant for limiting section’ 76 (a) to 
‘agricultural land. Whether a, parti- 
cular lease is bona fide or prudent is a 
question. of fact ;,obviously a lease of 
urban land which would confer on the 
lessor the: protection of special statutes 
such as the Rent Acts would prima 
Jacie be imprudent.” i 
This passage would go to show that the 
enquiry in a case of this kind is to find 
out whether the lease was a prudent lease 
or not. The learned counsel for the 
appellant submitted that the property 
had been under the lease even at the time 
when the usufructuary mortgage was 
created and that, therefore, leasing out 
the shop; at a higher rent when the shop 
became vacant, was nothing, but a pru- 
dent act.’ In the absence of any proof to 
thé contrary this’ submission is prima facie 
acceptable. 2G - 


8. ‘A Full Bench of the Allahabad High 
Court was concerned with this very ques- 
tion in. Tajammul Hussain v. Mir. Khan 
and others! A house, situated within 
the limits of Aliganj Town. Area, District 
Etah, belonged to one Tajamul Hussain. 
He mortgaged it with $ and two others. 
The mortgagees were to be in possession. 
The ‘mortgagees, thereafter, -let out the. 
premises to one M, after taking a rent 


‘ deed from him. The mortgage was 


redéemed- and the- mortgagor in the 
redemption suit, it was held, could get 
only symbolic possession. The mort- 
gagor thereafter filed. the ‘suit giving rise 
to the appeal, which came before the 
Full Bench, for possession against M and 
others,who were the tenants,on the ground 
that after the redemption of the mort- 
gage, the status of the tenants was only 
that of trespassers and they that were 
liable to be evicted from the premises in 
question. After referring to several deci- 
sions of the Supreme Court, some of which 
———— 


1. A.I.R. 1974 All. 234. 
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have been noticed in the passage in Mulla 
on the Transfer of Property Act extracted 
€arlier,the Allahabad High Court held as 
follows :— 


“ The general rule that a lease executed 
by a mortgagee in possession would 
come to an end and the rights of the 
person holding under the same would 
get extinguished on the redemption of 
‘the mortgagee is, however, subject to 
ove exception contained in section 76 
(a) of the Transfer of Property Act 
which applies not only to agricultural 
land but also to urban immovable pro- 
perty. Hence, if during the subsis- 
tance of the mortgage, the mortgagee, 
like an ordinary prudent man, lets out 
the mortgaged premises ard enters into 
a bona fide transaction iv. connection 
therewith, in that event the rights of 
such 2 person admitted to tenancy 
would not get automatically extinguish- 


ed on redemption of the mortgage. ' 


‘The person, so let in, would be entitled 
to continue in occupation of the pre- 
mises as a tenant of the mortgagor after 
redemption: The principle, behind 
section 76 (a) appears to be based on 
the hypothesis that in case a mortgage’ 


had not been executed and the mort- . 


gagor as owner had remained in posses- 
sion, he would, have also similarly let 


out the premises, and, therefore, if- 


instead of the mortgagor, the mort- 
gagee, who came in his place, did the 
same, it would be considered 2s binding 
on the mortgagor as well.” 


The test propounded is whether the mort- 
gagor would have let out the suit property. 
In the present case there is enough evi- 
‘dence to show that even at the time when 
Nellaiappa Pillai executed the mort- 
gage the property was in the occupation 
of the tenant. Therefore, when the 
mortgagee, the first defendant, let out the 
property to the second defendant: as 
tenant, he was not committmg any 
imprudent act, which is outside the scope 
of section 76 (a) of the Transfer of Pro- 
perty Act. . 


‘9. A similar question came up for cons, 


sideration before a Full Bench of’ this 
‘Court, to which I was a party, in Ghandra- 


sekaran v. Kunju Vanniar and others!. The 
ee eee eee Pe ee 


1. 88L.W. 216: A.L.R. 1975 Mad. 227. 
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question im that case was whether a 
tenant under a mortgagee could claim 
protection against a mortgagor under the 
Tamil Nadu Cultivating Tenants Protec- 
tion Act, 1955. In dealing with the 
question as to whether the mortgagee 
could confer a greater title on the tenant 
than what he himself had the learned . 
Chief Justice delivering the judgment for 
the Full Bench pointed out as follows :— 


-* There is no question of the usufruc- 
tuary mortgagee conferring upon the 
tenant a higher title than what he is 
possessed of. What happens for pur- 
poses of the inclusive definition € cultiva- 
ting tenant’ is that no higher title than 
what the usufructuary mortgagee posses- 
sed is conferred on the cultivating 
tenant. But the statute intervenes at 
the determination of the tenancy agree- 
ment and enjoins that if the contractual 
tenant within the meaning of the first 
part of the definition of ‘ cultivating 
tenant’ continues in possession of the 
land, he would be entitled to protection 
as a cultivating tenant.” 


-The principle is that the protection under 


the Tamil Nadu Buildings (Lease and 
Rent Control) Act,is not derived from the 
usufructuary mortgagee, but is referable 
to the statute. So long as the statutory’ 
protection is available, whether the tenant 
is inducted by the usufructuary mortgagee 
or anyone else, who was competent to let 
out the property, then the tenant could 
not be treated as a trespasser, but could 
claim rights, as a tenant under the provi- 
sions of the said statute. I am, therefore, 
unable to accept the conclusion of the 
learned Subordinate Judge to the con- 
trary. The appeal is allowed with costs. 
No leave. a 


S.J. >. ——— Appeal allowed. 


I] THANGAM D. SHANMUGHAM (Mohan, 7.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
Present :— $. Mohan, 7. 
Thangam slias Palanichamy Chettiar 
S gees f Appellant® 


oO 


Shanmugham 
Chettiar and others 


Givil Procedure Gode (V of 1908), Section 11— 

Suit for partition--T emple properties— Manage- 
ment of—Execution petition—Plea not raised 
earlier raised later—Constructive res judicata 
— Whether applicable. 


alias Palanichamy 
Respondents. 


The plaintiff filed a suit for partition in 
1943 and this was decreed. One_of.the 
schedule properties related to a temple 
and the management was given in. turn 
between the plaintiff and the defendants. 
The plaintiff! filed an E.P. in 1946 in 
which the defendants raised the plea that 
the decree in respect of the temple pro- 
perties was jin the nature of a preliminary 
decree. The contention was negatived. 
That order had become final and binding 
between the parties. The plaintiff filed 
another E.P. on 17th October, 1974 for 
recovery of possession. of the temple pro- 
perties on the ground: that the third res- 
pondent’s possession had come to an end 
on 7th October, 1974. One of.the objec- 
tions taken to the E.P. was that the decree 
in respect of the temple properties was 
merely declaratory in nature and cannot 
be executed. The plaintiff contended 
that this point was not raised in the E.P. 
filed in. 1946 and the principle of construc- 
tive res judicata will apply. The plaintiff 
who lost in the lower Court preferred 
an appeal. 


Held: It was open to the respondents 
(judgment debtors) to have raised this 
plea earlier. But they did not do so. 
In such an event, undoubtedly the princi- 
ple of constructive res judicata would apply. 

i i [Para. 4.] 


Cases referred to :— 7 
Subba Rao v. Venkatanarasimha Rao, 64 L. 
W. 227: AIR. 1951 Mad. 736 ; Rama- 


* A.A.A.O. No:98 of 1975 and 
C.M.P. No. 9060 of 1975. 26th August, 1975. 
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nathan Ghettiar. v. Madura Sri Meenakshi 
Sundareswarar Devasthanam, (1937) 2 M.L. 
J. 887 : 46 L:W. 701: 174 I.G. 934: 
(1937) M.W.N. 1159: A.I.R. 1938 Mad. 


-256 ; Shanmughavelu v. Karupannaswami, 


(1964) M.W.N. 733 : A.ILR. 1954 Mad. 
1070; Mathura Prasad v. Dossibai, (1970) 
2 S.C.J. 685: (1970)3 S.GR. 830: 
A.LR. 1971 S.C. 2355. | 


A.A.A.O. No. 98 of 1975. 


Appeal against appellate order of the 
Principal ‘District Court, Madurai, dated 
8th July, 1975 and made in C.M.A. No. 
46 of 1975 (E.P. No. 267 of 1974 in 
O.S. No. 9 of 1943, Sub-Court, Madurai.) 


G.M.P. No. 9060 of 1975. 
Petition: presented to the High Court to 


admit the following documents as addi- 
tional documents in the above C:M.S.A. 


-on the file of this Court.— 
1. Copy of the partition deed, dated 4th 


July, 1956; 2. Receipt for taking possession 


-by D 1,.3 to 9, dated 6th October, 1952 ; 


3.-Letter, dated Ist October, 1965 to the 
defendants;4. Receipt for taking possession 
by D.1, 2 to 9, dated 6th October, 1956 ; 
5. Receipt for taking possession by D 1,3 to 
9, dated 6th October, .1960;.6. Receipt for 
taking possession by D 1, 3 to 9, dated 
6th October, 1964; 7. Receipt for taking 
possession by D1, 3 to 9, dated 6th 
October, 1968; 8 Receipt for taking pos- 
session by D-1, 3 to 9, dated 6th October, 
1972. i ' 


S. Rajaram, for Appellant. 


Veluswami, D. Anandan, S. Natarajan, K. 
Raman and R. Sitaraman, for Respondents. 


' > The. Court delivered the following 


Jupcmenr.—The plaintiff is the appellant 
in this civil miscellaneous second appeal 
and the short facts are as ‘follows :— 
The plaintiff and defendants 1 to 9 consti- 
tuted members of a joint family. The 
plaintiff is the son of the second defendant 
(since deceased). The first defendant 
was the ‘brother of the second defendant. 
Defendants 3 and 4 aré the other brothers 
of the first defendant and defendants 5 to 
9 are- the sons of the third defendant. 
The appellant filed O.S. No. 9 of 1943 
for partition and separate possession of his 
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one-fourth share in the plaint A and B 
schedule properties and for the manage- 
ment of the -C schedule temple and its 
properties in turns between himself, 
second defendant, first defendant and 
defendants 3 to:9 for a period of two years 
by turns and- for accounts in respect of 
the income. A decree was passed on 
31st March, 1944. It is with reference to 
clause 3 of the decree concerning the 
schedule, the entire dispute has arisen. 
That clause reads as follows : “The G 
schedule properties be managed in turns 
between the plaintiff and the second 
defendant on the one hand and defendants 
1 and 3 to 9 on the other, each branch 
for a period of two years”. According 
to the plaintiff, the third respondent’s 
Possession. came to an end on 7th October, 
1974 and, therefore, he preferred E.P. 
No. 267 of 1974 on 17th October, 1974 
for recovery of possession of the G sche- 
dule as provided in the above: .clause— 
inter alia objections were taken, firstly 
that clause 3-of the decree was merely 
declaratory in nature and, therefore, was 
not executable and, secondly, since the last 
of the execution petitions came to be filed 
only on 29th September, 1948, the present 
execution petition, being beyond the 
twelve yeat. period of limitation as pres- 
cribed-umder Article 136 of the- Limita- 
tion Act, was barred by time.: Both 
these objections were overruled by the 
executing Court. On appeal in G.M. A. 
No. 46 of 1975, these objections were up- 
held and, consequently, the execution 
petition was dismissed: Hence the present 
A.A.A.O~7 . i 


2. Mr. Rajaram, the learned counsel 
appearing for the’ appellant contends 
before me that the lower appellate Court 
erred in relying upon Subba Rao v. Venkata- 
narasimka Rao* and Ramanathan Ghettiar v. 
Madura Sri Meenakshi Sundaresusarar Devas- 
thanam*, to hold that clause 3 was merely 
declaratory in character since those 
two cases related to scheme decrees under 
section 92 of the Code of Civil Procedure. 
It is the further submission of the learned 
counsel that if the third respondents 
management came to an end only.on 6th 





1. 64.L.W, 227 : ALR. 1951 Mad. 736. 

2, (1937) 2 M.L.J. 887 :46 L.W.701 : (1937) 
M.W.N. 1159 : 174 T.C. 934 : ALR. 1938 Mad. 
256, ; 
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October, 1974 the present execution 
petition, having been filed on 17th Octo- 
ber, 1974 was well within time. With 
the leave of the Court,-he also sought to 
raise another point based on the principle 
of constructive res judicata. According to 
him, E.P. No. 203 of 1946 was filed and 
the question as to the nature of clause 3 
was not raised there and inasmuch as that 
has -not ‘been done, on the principle of 
constructive ‘res judicata the- present plea 
that clause 3 were merely declaratory in 
nature cannot be raised. ‘(I allowed him 
to raise this because it is not disputed by 
the respondents that the ‘said execution 
petition was preferred: in 1946 and was 
also dismissed by an order of the learned 
Subordinate Judge of Madurai on 4th 
September, 1940 and this plea was not 
specifically raised. Moreover, this is 
purely a question of law), ` In support of 
this, the learned counsel relies on Shanmu- 
gavelu v. Raruppannasaami*, 


3 In meeting these submissions, it is 


‘contended by Mr. Veluswami, the learned 


counsel appearing for the respondents 
that the principle of constructive res judi- 
cata will not apply here since it-is a pure 


-question of law and to such cases the 


said principle cannot be made applicable 
in view ofthe decision in Mathura Prasad 
‘v. Dossibai?. On the-point of limitation, 
it is the contention of the learned counsel 
‘appearing for-the respondents that- the 
last of the execution petitions- was filed 
only in 1948 and there’is no proof that 
the third respondent was m management 
till 6th October, 1974 in which event the 
present execution petition would be 
barred’ in, view of Article-'136 of the 
Limitation Act. vo 


4- Suffice it for the purpose of the C.M. 
S.A. to deal with only two questions, 
namely:, (1) the principle of constructive 
res judicata; and (2) limitation. If I am 
to hold that the principle of constructive 
res judicata applies the other question as to 
whether clause 3 is merely declaratory in 
nature or is capable of execution becomes 
purely academic. As seen from the 
records, E.P. No. 203 of 1946 was filed 


- 1. (1954) M.W.N. 733: ALR. 1954 Mad. 
1070 


Z.. (1970) 2 $.C.J. 685 : (1970) 3 -S C.R. 530: 
A.LR:1971S.6.2355. 0 


1). 


by the plaintiff for the enforcement, of 
clauses 3 and 4 of the decree | in O.S. No. 
9of 1943. It was contended in opposition 
to this execution petition .that clauses 3 
and 4were in the nature of a preliminary 
decree and this contention was negatived 
by the executing Court by its order, dated 
4th September, 1946. That order has 
‘become final and binding. between the 
parties. It was well open to -the judge- 
ment-debtors, z.c. the respondents herein 
to have raised this plea that clauses 3 and 
4 were merely declaratory in nature. 
But for the reasons best known. to them, 
they did not do so. In such an event, 
lundoubtedly, the principle of constructive 
lres judicata will apply. Jn fact in Skan- 
mughavelu v. Karuppannaswami*, it was held 
that the order made by the executing 
‘Court recognising the right of the decree- 
holder to execute the decree after over- 
ruling the objection of the judgment-deb- 
tor operates as res judicata as regards the 
maintainability of the execution applica- 
tion. I am unable to see as to how 
Mathura Prasad v. Dossibai? is helpful to 
the respondents. At page 2359, it was 
observed : . Boe i ; : 


“ A question relating to the jurisdiction 
of a Court cannot be deemed : to have 
been finally determined, by an` erro- 
neous decision of the Court. If by an 
erroneous interpretation, of the statute 
the Court holds that it has no, jurisdic- 
„tion, the question would not, in our 
: judgment, operate as res judicata. Simi- 
larly by an erroneous decision. if the 
Court assumes jurisdiction which it 
does not possess under -the _ statute 
the question cannot operate as ..7és 
judicata between the same parties, 
whether the cause of action in the subse- 
. quent litigation is the same or other- 
wise.” : Be E a Piee 


In the instant case, no decision was render- 
ed on the question of jurisdiction of the 
executing > Court. The plea, is, totally 
different, namely, failure of the present 
respondents to raise this plea as to the 
non-executability of the, decree. 





1. (1954) M.W.N, 733: A.LR, 1954 Mad, 
1070 at 1072. 

2. (1970) 2 S.C.J.685 : (1970) 3 S.C.R. 830 : 
A.LR. 1971 S.C. 2355. À y 


THANGAM J.. SHANMUGHAM (Mohan, F) 


“357 


.5- Turning:to the question of limitation, 
the executing Court has clearly ‘stated in 
its order that the third respondent was in 
possession till 6th October, 1974 and -the 
petitioner’s turn of management started 
only on 7th October, 1974 and, therefore, 
the execution petition was in time. 
Surprismgly, the learned District Judge 
would not even refer to this vital fact, but 
would merely hold that the last of the 
execution’ petitions was ordered on 29th 
September, 1948, and therefore, the pre- 
sent application was barred being more 


-than thirty years after the date of the 


decree and more than twenty-six years 
after the last execution petition was dis- 
Posed of and that Article 136 of the Limi- 
tation Act would apply. This finding, 
in my view, ignores the vital fact of the 
third respondent’s posséssion up till 6th 
October, 1974 as. noted: by the learned 
Subordinte Judge. If the limitation is 
reckoned from that date, namely 7th 
October, 1974 when alone the right of the 
present plaintiff became enforceable, cer- 
tainly the execution petition is within the 
time. Therefore, I have. little hesita- 
tion in setting aside the judgment of the 
lower: appellate Court and restore the 
order of the executing . Court. Conse- 
quently, the civil miscellaneous second 
appeal will stand allowed. with costs. 
-No leave. co : 


6. Mr. Rajaram, the learned counsel 
appearing for the appellant does not press 
this application iw view of my order in 
the above ‘C.M.S.A. ‘and, consequently, 
this application (C.M.P..No. 9060 of 
1975) will stand dismissed.‘ No costs. 

+: | See ee ‘Appeal allowed. 


ros ae 


vi 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :— F. Sethuraman, F. 


Gnanamuthu Appellani* 


v. 


Most Rev. Justin Diraviam 
Respondent. 


Transfer of Property Act (1V of 1882), section 
106— Notice to quit— Essentials— Telegram 
sent to tenant— If valid notice. 


Section 106 of the Transfer of Property 
Act requires every notice to be in writing 
signed by or on behalf of the person 
giving it and either be sent by post to the 
party or be tendered or delivered per- 
sonally to such party or to one of his family 
or servants at his residence, or if such 
tender or delivery is not practicable 
affixed to a conspicous part of it. The 
section makes it clear that the notice 
reaching the party must contain the signa- 
ture of the person giving the notice or his 
agent. In the case of telegraphic notice, 
it is true that as it was tendered to the 
Telegraphic Office the telegram must 
have contained the signature of the party 
giving it or his agent. But the copy 
received by the tenant did not contain the 
signature. The name of the sender was 
only typewritten. The natice suffers 
from infirmity and isnot valid. [Para.11.] 


Cases referred ta :— 


Bradley v. Atkinson, (1885) LL.R. 7 All. 
899 (F.B.): (1885) AILW.N. 288; 
Alphonso Pinto v. Thukru Hengsu and another, 
(1964) 2 M.L.J. 4453 Farrog Ahmed v. 
Muneshwar Bux Singh, AR. 1972 All 
155 ; Hiralal v. Deputy Commissioner, Rat 
Barelli, A.LR. 1951 All. 483. 


Appeal against the decree of the Court of 
the Subordinate Judge, Madurai im 
Appeal Suit No. 36 of 1972 preferred 
against the decree of the Court of the 
District Munsif (Principal) Madurai Town 
in Original Suit No. 811 of 1970 and 


* S.A. No. 739 of 1974 and 
G.M.P. No. 635 of 1976. 
20th February, 1976. 
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Petition praying to admit registered notice 
dated 16th February, 1968 issued 
on behalf of Hilda Stazza to the peti- 
tioner as additional evidence im the 
above Second Appeal. 


Raj and-Raj, for Appellant. 


T. Martin and N. V. Balasubramanian, for 
Respondent. 


The Court delivered the following 


Jupcment.—The defendant is the appel- 
lant. The plaintiff purchased the suit. 
property from one Miss. Stazza on 26th 


` January, 1970. At that time the defen-. 


dant was in occupaticn of the property 
as a tenant on a‘monthly rent of Rs. 25. 
The plaintiff requested the defendant to- 
vacate the property and as he did not do- 
so, a registered notice was sent to him. 


‘But it was returned with the endorsement. 


‘Not found’. The plaintiff thereafter 
senta telegram on 30th July, 1970 running; 
as follows :— 


“The portion issued to you by Stazza. 
has been purchased by me. You have. 
not received the registered notice sent 
to you. You have to vacate the por- 
tion in your occupation by the end of 
August, 1970." Justin Diraviam.” 


The defendant received the telegram, but. 
didnot vacate the property. Itwasstated. 
in the plaint that the plot-was a vacant 
piece of land, which is not controlled by 
the Madras Buildings (Lease and Rent 
Control) Act of 1960. Hence, the plain- 
tiff filed a suit’for recovery of possession of 
the property from the defendant and also 
for damages for use and occupation. 


2. The defendant in his written state- 
ment pointed out that the description of 
the property given in the plaint as Door 
No. 40 was wrong, that he had put up a. 
superstructure at a cost of Rs. 3,500 and. 
planted some trees and that he was not 
aware of the purchase by the plaintiff. 
He denied having returned any registered 
notice and according to him, the telegram. 
did not satisfy the mandatory statutory 
provisions. -It was contended that the 
suit was not maintainable ‘in law. 


3. The learned District. Munsif found 
that the plaintiff had title to the suit pro- 


q] 


perty that the mention of the door number 


as 40 was just a mistake, and that he was ` 


entitled to recover possession thereof. 
He held also that the notice to quit was 
proper and valid and he, therefore, passed 
a decree for delivery of possession and for 
damages. i 


There was an appeal by the defen- 
„dant and the learned Subordinate Judge 
framed two points for determination viz., 
whether the plaintiff was entitled for 
recovery of possession, of the suit property 

~and whether the plaintiff was entitled to 
.damages for use and occupation. He held 
that the plaintif had title to the suit 
‘property and that he was entitled to 
damages for use and occupation.. The 
unsuccessful defendant has appealed. 


3. The only point agitated before me 
{froma c 
appeal is whether the notice to quit 
satisfies the requirement of section 106 of 
the Transfer of Property Act. That 
section runs as follows :— 


106. In the absence of a contract 
or local Jaw or usage to the contrary, 
a lease of immovable property for agri- 
cultural or manufacturing purposes 
shall be deemed to be a lease from year 


to year, terminable, on the part of. 


either lessor or lessee, by six months’ 
notice expiring with the end of a year 
of the tenancy; and a lease of immove- 
able property for any other purpose 
‘shall be deemed to be a lease from 
‘month to month, terminable, on the 
‘part of either lessor or lessee, by fifteen 
-days’ notice expiring with the end of a 
month of the tenancy. _ 


Every notice under this section must be 


in writing, signed by or on behalf of 
the person giving it, and (either be sent. 


‘by posttothe party) whois intended 
to be bound by it or tendered or deli- 
vered personally to such (party), or to’ 
one of his family or servants, at his 
residence, or (if such tender or delivery 
is not practicable) affixed to a cons- 
picusus part of the property.” ` 


@. The first contention urged before me 
on behalf of the appellant is that the notice 
as if the tenancy was from one Calendar 
month to another was not correct. The 
‘submission was that the tenancy com- 
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different angles) in the second. 


359 


menced on 5th ofone calendar month and 
ended on the 4th of the succeeding month. 
For this purpose, C.M.P. No. 635 of 
1976 was filed for getting an additional 
document admitted at this stage. The 
admission thereof was opposed by the 
respondent on the ground that no suffi- 
cient cause has been made out for its 
reception at this stage. I have gone 
through the affidavit in support of the 
petition and I am not satisfied that any 
proper case has been made out for recep- 
tion of additional evidence at this stage. 


C.M.P. No. 635 of 1976 is, therefore, dis- 
missed. 


7. This is a lease of an immovable 
property for non-agricultural purposes. 
Itis to be deemed to be a lease from month 
to month termmable either by the lessor 
or, the lessee by 15 days’ notice expiring 
with the end of a month of the tenancy. 
The month of the tenancy would be a 
British calendar month in the absence of 
any contract to the contrary. There is 
no contract produced in this case, apart 
from the additional evider.ce sought to be 
produced at this stage which has not been 
admitted. The plaintiff was, therefore, 
right in proceeding, as if the lease was from 
one calendar month to another. The 
plaintiff had not let out the property to 
the’ defendant. If the defendant had 
any material to show that the tenancy was 
not from one calendar month to another, 
then he should have produced the rele- 
vant material. The relevant material 
could only have been in his possession 
and not having produced it or even referr- 
ed to itat any stage, the plaintiff was justi- 
fied in proceeding as if the tenancy related 
to a calendar month and giving notice on 
that basis. I do not, therefore, see any 
substance in the objection regarding the 
validity of the notice on the aforesaid 
ground. . 


8. ` It was next contended that the tele- 
gram didnot terminate the tenancy, as 
such and that it did not, therefore, satisfy 
the provisions of section. 106 of the Trans- 
fer of. Property Act. In this connection 
reliance was placed-on a decision of a 
Full Bench of the Allahabad High Court 
in Bradley v. Atkinson?. In that case the 





1. (1885) I.L.R. 7-All. 899 (F.B.): (1885) 
AILW.N. 288, 
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landlord had let rooms in a dwelling house 
toa tenant. He senta letter-to che tenant 
saying that if the rooms occupied were not 
vacated within a month from that date, 
he (the landlord) would file a suit against 


the tenant for ejectment as well as for. 


recovery of rent at the enhanced rate. 
As the tenant did not vacate,the landlord 
instituted a suit. It was. held that the 


letter was not such a notice to quit.as the . 


law required; inasmuch, as it was not a 
notice of the lessor’s intention to terminate 
the contract at the end of a month of the. 


tenancy. It may be noticed ‘that in that” 


case the tenancy had commenced from 
Ist July, 1882. The landlord gave netice 
on 11th December, 1882 saying that if 
the rooms were not vacated within. a 
month, he would file a suit for ejectment. 
In the case of a tenancy from month to 
month,. the notice has -to be such as to 
expire with the end of the month of the 
tenancy. That was not the case there. 
There was not even thé requirement to: 
vacate the premises in the notice. It'was 


ouly stated that if the rooms ‘were ‘not | 
vacated, a suit would be filed. The” 
notice in the present case does not run - 


on similar lines so as to apply the decisions 
therein. ‘ Se ee Se 


- © 
i. 


9, My attention was’ also. drawn ‘to 
another decision. of the Allahabad. High 
Court in’ Farooq Ahmed v. Muneshwar, Bux 
Singh! That was a case where. even the 
notice was not produced before the Court 
so that there. was no- proof of a valid 
notice in that case. The Court proceéded 
as if there was a notice in which there was 
no termination of tenancy, but only for 
vacation of premises. It was held that it 
would iot fulfil the requirements of 
section. 106 of. the Act. I: is not clear 
how .it-was inferred -that there. was no 
notice for termination of tenancy -anda 
mere request for vacation of the rented 
premises, when the notice itself had not 
been produced. I do not think. that the 
sajd case is also helpful to decide. the case 
before me. In’ my opinion, the notice 
saying that the tenant had to vacate the 
portion in, his occupation by the end of 
August, 1960. was such as to terminate the 
tenancy.: The question of vacating the 
prémises would not arise unless there was 
2 termination of tenancy. I, therefore, 
a a a 


1. A.I.R.1972 All. 155. 
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held that there was 2 proper termination 
of tenancy in this case. . - : 


10. On behalf of the respondent my 
attention was. drawn to a decision of this 
Court in‘ Alphonso Pinto v. Thukru Hengsu 
and another’, But that decision dealt with 
a case where the validity of the notice to 
quit was challenged on the ground ‘that 
it did not contain ‘particulars regarding: 
the.tenancy.. - It was held that the absence 
of those particulars. were not material. 
Rajamannar, C.J., had no occasion to 
consider the question as to whether: there 
must be a specific termination. of tenancy 
in’ the notice to quit. -m my opinion, 
there is a substantial compliance with the 
requirements of section 106 of the Trans- 
fer of Property Act in the present case as 
far as termination of tenancy is concerned.. 


1x.- The last point: argued was that 
section ' 106‘required a notice in writing 
signed by-or‘on. behalf of the person giving 
it and that in this case there was no signa- 
ture of the person giving the notice. It 
was contended that the defendant received 
only 2 telegram which did. not contain 
any. signature, as such. It was, therefore, 
argued that the provisions of section -106 
of the Act had not been complied with. 
In this connection a decision of the Allaha- 
bad High. Court in Hira Lal v. Deputy 
Goimmissioner, Rai Bareilh®,.was-referred to. 
That was -à case in- which the Court of 
Wards was the landlord. .A notice m , 
manuscript was prepared in the office and: 
was duly signed by thé Deputy Commis- 
sioner. concerned. However, -what. was 
sent to the tenant was-not thatnotice, but 
a typéd copy thereof with the name of the 
Deputy Commissioner typed at the end of 
it. - There was no signature of the Deputy 
Commissioner or’ anyone else. It was 
held -on ‘these facts that there was- no 
signature on the notice sent to the tenant 
and that therefore,it-was nota valid notice. - 
Unfortunately for the landlord in. this 
case, this objection taken before me appear 
to be well-founded. The section requires 
every notice to.be in writing signed by or| 
on behalf of the person giving it and either} 
to be sent by post to the party or be ten- 
dered or delivered personally - to such! 
party, or to one of his family or servants] 
er- fal ` i 


1. (1964) 2 M.L.J.445. . 
- 9,” A.Ï.R.1951 All. 483. 
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fat his residence, or if such tender or 
jdelivery is not practicable affixed to a 
conspicuous part of it. On a reading of 
ithe section it is clear that the notice which 
reaches the-party must contain the signa- 
‘ture of the person giving the notice or his 
agent. In the present case, it is true that 
as it was tendered to the Telegraph Office, 
the telegram must have contained the sig- 
mature of the party giving it or his agent. 
“But the copy that was received by the 
|tenantdid not contain the signature. The 
name of the sender was only typewritten. 
The notice suffers from the same infirmity 
s in the Allahabad decision in Hira Lal v. 
Deputy Commissioner, Rai’ Barili? and is 
‘not thus valid. ; íi 


x2. On. behalf of the respondent objec- 
‘tion was taken to this point being raised 
-at this stage, as this point was not taken 
‘in the Court below. For the appellant, 
‘the submission was that this point was 
taken and argued and that unfortunately 
the learned Subordinate Judge had omit- 

‘ted to deal with it. In- the grounds of 
appeal filed in, this Court there is a specific 

allegation. of the error of the lower Court 
in not dealing with the validity of the 
notice.- The respondent, however, stated 
that in his affidavit for expediting the 
hearing he had alleged that this point 
‘had not been taken in the lower, Court 
and that it was not controverted. Assum- 
ing for a moment that the point had not 

been taken in the lower Court, being a 

“question of law going to the root of juris- 
‘diction, the point can be entertained at 
this stage. The validity of the notice had 
been put in issue in the: trial Court. 
“There is no reason, to doubt the statement 
-of the appellant that the point was taken 
in the lower appellate Court. However, 
-even ‘on the basis that the point had not 
been taken; I think it proper to entertain 

-it and for the reasons mentioned above, 
"I hold that the notice to quit is invalid. 
‘O.M.P.-No. 635 of 1976 is dismissed. . The 
‘Second Appeal-is-allowed. "There will 

be no order ds’ to:costs. «No leave. . 

RS - _——--— `. Second. appeal 
we sor a Ji T allowed. 


\ 





4. ALR. 1951 Al. 483. 
MLJ—46>..°°°7 


SAROJA J. ARUMUGHAM è ~^“ 


361 


IN THE HIGH COURT OF JUDI- 
CATURE AT-MADRAS. 


PRESENT :—A. Varadarajan, 7. 


S. Saroja . Appellant” 

v. ; 

K. Arumugham and another 
Respondents. 


Givil Procedure Gode (V of 1908), section 11— 
House—Earlier suit for declaration of title 
decreed but possession refused on ground of 
JSailure to prove lease alleged in plaint—Bfeci— 
Fresh suit for declaration of title—Bar of res 
judicata as to title. i 


The plaintiff filed a suit for declaration of 
her title to the suit property. She had 
filed an-earlier suit for declaration of title 
and recovery of possession against the 
respondents and in that:suit her title was 
declared, but. possession was denied. 
There was no appeal ard the judgment 
and decree had become final. “The trial 
Court decreed the instant suit on the 
ground that the plaintiff had already prov- 
ed her title to the property in. the earlier 
suit. However, on appeal by the res- 
pondents, holding that there was no bar 
of res judicata as regards title the appellate 
Court dismissed the suit.- On further 
appeal by the plaintiff, 


Held : There was bar of res judicata in. this 
case regarding title in favour of the appel- 
lant and the appellant should be held to 
have already proved her title to the suit 
property and to have title to the same and 
she is not bound to prove her title again. 

: aye [Para. 5.] 
Cases referred to;— 


Midanapur Zemindari Go., Lid. v. Naresh 
Narayan Roy, 64- I.C.`231 : 48 I.A. 49 : 
ALR. 1922 P.C. 241; Murad Biswas 
v. Basti Mandal, A.I.R..1929 Cal. 449. 


Appeal against the decree of the Court of 
the Subordinate Judge, Nagercoil in 
Appeal Suit No. 166 of 1970, preferred 
against the decree of the Court of the 
Principal District Munsif of Nagercoil in 
Original Suit No. 185 of 1968. 


. Padmanabhan, for Appellant. 


T * S.A, No. 112$ of 1972. - 23rd Septenther, 1975. 
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T. R. Rajagopalan and V. Janakiraman, for 
Respondents.: : I opat 
The Court delivered the following 
JUDGMENT.—The plaintift, who succeeded 
iù the trial Court but failed in the lower 
appellate Court, is the appellant. She is 
the grand-daughter of one Ponni Mandak- 
kattal and daughter of Subbammal. 
Subbammal is the sister of the first respon- 
dent Arumugam, who is the husband of 
the second respondent. Radha. The suit 
was filed for declaration of the appellant’s 
title to the suit property, which is a tiled 
building stated to be situate on 2 1/8 cents 
of land in’Survey No. 3030/3-A of Vadas-- 
sery Village and for recovery of possession 

. thereof from the respondents. Accord- 
ing to the ‘appellant, the suit property 
belonged originally to her maternal grand- 
mother, Ponni Mandakkattal, and was 
inherited by Subbammal on. her death 
and that she inherited the property on the 
death of Súbbammal. in 1960. Ponni 


Mandakkattal was the wife of one 
Kolappan. 
2. The defence was that the house pro- 


perty is situate in Survey No. 3144 and not 
in Survey No. 3030/3-A and belonged to 
Kolappan, the father of the first respon- 
` dent, and that'the appellant is not entitled 
to declaration and possession. The appel- 
lant had filed O.S. No. 695 of 1965 in the 
District Munsif’s Court, Nagercoil, against 
the respondents for declaration of her title 
to the suit property and for possession on 
the basis that she had leased the property 
to the first respondent. Exhibits A-1 and 
A-2 are the certified copies of the judg- 
ment and decree passed in that suit. 
There was a decree only declaring the 
appellant’s title to the suit property and 
the other relief of possession was denied to 
the appellant on. the ground that she had 
not proved the lease pleaded in the. plaint 
in that suit. 
the judgment and decree passed in that 
suit had become final. - Lote 


3. The trial Court, in the present suit, 
found that in -view of the judgment and 
decree in the prior suit (Exhibits A-1 and 
‘A-2) it is not open: to the respondents to 
question the appellant’s title to the suit 
property and held that the appellant was 
in possession of the property within “12 
‘years before suit in that she was actually 
living there until her marriage on llth 


There was no appeal and . 


JOURNAL REPORTS [1976 
August, -1960, and decreed the suit as 
prayed for with costs. But, on appeal, 
the learned Subordinate Judge found that 
there was no-bar of res judicata as regards 
title,that the appellant had failed to prove 
her title to the suit property and that the | 
respondents had acquired title to the suit 
property by adverse possession, on the 
ground that the first respondent had been 
paying tax for the suit property from the 
year 1950. Relying on the Commis- 
sioner’s report, Exhibit B-7, the lower 
appellate Court found that a major por- 
tion of the suit house is situate in Survey- 
No. 3144 and not in Survey No..3030/3-A. 
In view of his finding regarding title and 
possession, the learned Subordinate Judge 
allowed the appeal and dismissed the suit 
with costs. ~- = i 

4. The.learñed Subordinate Judge has 
relied upon the decision of the Privy 
Council in Midnapur Zamindari Go.; Lid. v. 
Naresh Narayan Roy", in holding that there 
is no bar of res judicata in’ the_present 
case on the question of title and the 
appellant has to prove’ her title once 
again. That is a case where the entire 
suit was dismissed and it was not possible 
for the defendants to file any appeal. 
But, in the present case; as ‘already 
stated, there was no dismissal of the 
former suit in its entirety, the appellant’s: 
title to the suit property had been 
declared and only ‘the other portion of 
the appellant’s clair, namely possession, : 
had been dismissed. - The learned 
‘counsel for the. respondents concedes 
that the respondents could have filed’ 
an appeal against the decree declaring: 
the-appellant’s title to the suit property 
in the previous suit. The learned counsel 
for. the appellant invited my attention to- 
the decision of a Bench of the Calcutta. 
High Court in Murad Biswas v. Bastè 
Mandal", where it was found on a refe- 
rence: to the record that the previous 
suit was one in which the plaintiff had 
asked for declaration’ of his ‘title’ to the . 
land and: khas possession and that the 
defence was that the defendant was not 
a tenant holding under the plaintiff but 
was a co-sharer. That.defence was gone 





1. 64 1.C.231 :48 1.4.49 : A.LR 1929 P.G.. 
241, i Ta aiea ee 
2. < ALR, 1929 Cal. 449. -~ 0 


z 
“ted 
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into and ultimately it was found that 
` the plaintiff’s-title to the land was made 
out: but; notice not having -been ‘served ~ 
on the defendant, the suit was noi disè 


missed but a dectee was made in -the 
plaintiff’s favour in the following terms: 


“Ordered that the plaintiff’s alleged - 
title to the land in suit be declared, 
he cannot recover khas possession of - 
the land but he may sue for settlement 

of fair rent and recovery of'nasar if 

he likes”. — fe WS Ce od Ee 


The learned Judges have observed : 


“The facts therefore ‘are ‘not that the. 


suit was dismissed on a preliminary ` 
point making it unnecessary for the 
Court to go into the other questions | 
that arose in the suit but that the ques- 
tions were decided and made the foun- 
dation.. of a‘decree declaring - the 
plaintiff’s title, and one of the prayers . 
in the’ suit, namely, that for khas _ 
possession was refused. on the ground 
that notice had not been served on ` 
the defendant.” i 
Referring to the aforesaid decision of the - 
Privy Council, the learnéd Judges have 
observed: ka 


“This cannot be said of the present 
case in view of the fact that the plain- 
tiff’s title was declared and itis only one of 
his prayers, namely, that for khas 
possession, was refused on the ground 
that no notice was served. We are 
of opinion that the Courts below were 
right in the view that they took~on 
the question of res judicata.” ” ae 


5. In view of the fact that the respon- 
dents could have filed an appeal against 
the previous decree declaring the appel- 
lant’s title to the.suit property, which. is 
rightly, conceded: by. the learned cotnsel _ 
for the respondents, and in view of the 
fact that the prior suit was not dismissed — 
. {in full but a decree for declaration of the’ 
appellant’s title to ‘the -suit’ property |. 
had been. passed in that suit; and having | 
regard to the said decision ‘of the Bench. 
of the Calcutta High, Court, I fmd ‘that `’ 
there is a bar of rey, judicata in this case . 
regarding title im favour of the 2ppellant 
and that thé appellant has to be held to 
have already proved her title to the 
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“suit property and to have title to the same 
‘and is not bound once again to prove 


her title to. the suit property. 


.6.:- On: the question of possession, it is 
. impossible to agree with the view of 


the learned Subordinate Judge that the 
respondents had acquired title by adverse 


possession to the suit property merely 


becausé the first respondent had been 
paying tax for the property from 1950, 
notwithstanding the fact that the appel- 
lant was living in the suit property itself 


-until her marriage on lith August, 1960. 


The appellant having been, im possession 
of the property until 11th August, 1960, 
it could not be stated that the respor.dents 
had acquired title to the suit property 
by adverse possession or that the appel- 
ant was not iv. possession. of the property 
within 12 years prior to the date of the 
suit. ‘I agree with the learned District 
Munsif and fird that the appellant was 
in possession of the.suit property within 
12 years of the date of suit. 


4... The second appeal. is, therefore, 
allowed -with costs throughout. No 
leave. ` 7 3 2 


SJ... f 


IN. THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. | 


Present:—S. ‘Mohan, J. 





Appeal allowed. 


_ Appellant” 


T. N. Linga Gounder . 

a ; 3 

N. Kappa Gowder and another 
eh i Respondents. 


Givi Procedure Gode (V of 1908), Order 2, 
rule 2—Suit for declaration of title—-Earlier 


. suit for recovery of possession— Whether find- 


ing in earlier suit would be res judicata— 
Gauses of. action different though title was 
same in bath suits—No bar.to later suit. 


The plaintiff filed a suit for recovery of 
possession. of the southern half of a certain 
survey. number alleging wrongful posses- 
sion by the deferdant, On. that date he 


did not have title to the northern, portion. 


Subsequently, he’ filed a suit for declara- 


-tion of his title and recovery of possession 
nr S 


*S.A. No, 1647 of 1972. 25th August, 1975. 


364 


of the northern portion. The subse- 
quent ‘suit was decreed on the ground 
that the findings in the earlier suit 
operated as res judicata. The first defen- 
dant who was also claiming title and who 
_ was in possession of the property appealed. 


Held: The cause of action for the earlier 
Suit was trespass. In the later suit 
however the cause of action was very 
different. The causes of action being 
different the findings in’ the prior suit 
would not operate as res judicata. - Matter 
“remanded for fresh consideration. 

[Paras. 11 and 12]. 


‘Cases referred to: 3 


Mohammad Khalil Khan v. Makiob Ah 
Mian, (1948) 2 M.LJ. 318 :.61 L.W. 
- 686 : 75 LA. 121 : ALR. ‘1949 P.G. 
78; ` Suraj Rattan Thirani v. Azamabad 
Tea Go., Ltd., (1964) 6 S.C.R. 192: 
A.LR. 1965 S.C. 295; Soorjomonee Dasee v. 
Suddanund, (1874) 12 Beng.L.R. 304: 
20 W.R. 377; R. Venkatanarasimhan ‘v. 
K. Subba Reday, (1944) 1 M.L.J. 393 : 
57 L.W. 286 : 1944 Mad. 435; Ma Piwa 
Shin v. U. Fo Sin and another, A.I.R. 1937 
Rang. 324; Ramprasad Singh v” Radha 
Panday, A.I.R. 1941 Pat. 37; Goke v. Gull, 
LR. 8!C.P. 107; Reed v. Bren oe) 22 
Q. B.D. 128. 


Appeal against the decree of the District 
‘Court, Coimbatore (West) in Appeal 
“Suit No. 111 of 1969: preferred against 
the decree of the Court of the Subordinate 
Judge Nilgiris at Ootacamund in Original 
Suit No. 24 of 1961. 


‘T. Re Ramachandran and T. R. Rajagopalan, 
for Appellant. 


Parasurama lyer, for Respondent. i 
"The Court delivered the followmg 


Jupcment.—The -first defendant is the 
appellant before me. The short facts 
relating to this Second Appeal are -as 
follows: 


a. The present suit O.S. No. 24 of 

1961 was preferred before the Subordi- 
nate Judge’s Court, Ootacamund, for. a 
declaration of the plaintiff’s title and. ‘also 
for recovery of possession 50 cènts (nor- 


thern half of Survey No. 22/2).. The’ 


case of ‘the plaintif? is that. Lakshmi 
Ammal was the original owner and. that 
the propertiés devolved on her grand- ' 
daughter, Giriammal, as stridhana heir 


THE MADRAS LAW JOURNAL REPORTS 


basing 
“November, 1957, the -failure to include 


[1976 


and from whom he purchased unde™ 
Exhibit A-1 dated 29th November, 
1957 and notwithstanding this valid 
purchase by this plaintiff. the first defen- 
dant has been in continuous wrongful 
possession of the property. Hence the 


suit. 


.3. Inthe defence of the first Acne it 


was contended that Rangiah the husband 
of Lakshmi Ammal, was the real owner 
who sold under Exhibit B-6 the entire 
property of one acre covered by Survey 
No. 22/2 in favour of Kapini Gowder 
from whom the first defendant had come _ 
to purchase the property under Exhibit 

B-7 dated 9th April, 1956, and therefore, 
his title ought to prevail. It was further, 
contended in defence that in so far as 
there was a prior suit, O.S. No. 54/57, 
in which the plaintiff originally sought 
for recovery of possessien, basing on the 


title of purchase from Vasudevan. son 
‘of Lakshmi Ammal, dated 12th March, 


1956: and later sought to amend that 
suit by preferring I.A. No. 610 of 1957 
on Exhibit A-l dated 29th 


the present claim with reference to the 
northern half would be hit by Order 2, 
rule 2 of Civil: Procedure Code. Ms 


4: The learned Subordinate Judge who 


. tried the suit came to, the coriclusion 


that ‘the findings rendered in the prior 
suit viZ., O.S. No. 54/57, would consti- 
tute res judicata. The present suit, accor- 


- ding to him, was not barred: by Order 2, 
tule 2, Civil 
. findings were affirmed ‘by. the learned 


Procedure Code. These 


District Judge,” Coimbatore (West) in 


-` AS. No. 111 of 1969. Hence the present 


Second Appeal. 


5- The only question. on which argu- 
ments have. been addressed, somewhat 


‘strenuously, by Mr. T. R. Rajagopalan 


learned counsel for the appellant is that 
the present- suit is clearly barred by 
Order 2, rule’ 2, Civil Procedure Code, 
and the submission put shortly is that no 
doubt on. the ‘date on which O.S. No. 
54/57 - was filed, -the plaintiff did not 


- get title under- Exhibit A-l-and, the title 


was baséd upon- the purchase from 
Vasudévan on 12th March, 1956. But, 
in. sọ far as J.A. No. 610/57 was filed 


to co the title of es plaintiff c on 


Y 
thec bass af Mahibie. Al’ he dao 


_ relating to the northern half also ` ought 


have been ‘included.. The ‘cause of 
action for both the suits being the same, 
the present suit is barred by Order 2, 
rule- 2, Civil Procedure -Code. In 
support of this contention, the learned 
counsel relies on a number of authori- 
ties which I will consider one by one, 
„below. 


6. Mr. Parasurama Iyer, the learned 
counsel for the respondent; would submit 
that it was impossible for the- plaintiff 
to include in O.S. No. 54 of 1957, which 
was a suit relating to the southern. half, 
the present claim relatizig to the northern 
half because the cause of action for the 
prior suit was trespass of the first defen- 
dant made on 15th.April, 1956. There- 
fore, according to him the causes. of 
action are different though there may be 
a similarity. with reference to the -reliefs. 
When the title-was disputed by the defen- 
dant in the prior suit which was only for 
recovery of- possession Exhibit .A-1 was 
buttressed to strengthen the -title ofthe 
plaintif? whereas the present suit is for a 
declaration of title and for recovery ‘of 
possession.. - But there is'no ‘allegation 
of trespass andit is the continuance of 
the first defendant in wrongful possession 
that has- given rise to the present suit. 
Therefore, there is no bar under Order ` 2, 
rule 2, Civil Procedure Code, and the 
cases cited by the learned counsel for 
the appellant are distinguishable. Before 
I delve into the merits ‘of this case in’ 
particular, as to whether the causes’ of 
action are one.and the same or different, 
let me refer to the various authorities 
cited by the learned counsel for. the 
appellant. ; - : 


7. Mohammad Khalil Khan v. Mahbub_ 
Ali Mian}, is a case wherein the Judicial 
Committee summarised the test appli- 
cable to Order 2, rule 2, Civil Procedure 
Code. “The correct test in cases. 
falling under Order 2, rule 2, is “whether 
the claim in. the new suit is in fact founded 
upon a cause of action. distir.ct from that, 
which was the foundation, for the former 
suit.” In that case it was held that “on 





1, (1948) 2 M.L.J.318 : 61 L.W.686 :75 LA. 
121 :A.LR.1949 P.C.78. 
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the date. when the original suit was filed 
it was possible for the appellant to sue 
and yet he did not” and therefore, the 
principle laid: down under Order 2 was 
held applicable. But that is not the 
position here. : 


8. In Suraj Rattan Thirani v. Azamabad 
Tea. Go., ,Ltd.t, the meaning of cause 
of action came to be laid down 
as follows. That was a case with refe- 
rence to Order 9, rule 9, Civil Procedure 
Code. It may be of interest to note that 
the ruling of the Privy Council cited 
earlier was quoted with approval in this 
case. But: this decision is not in any 
way, helpful to the appellant: 


To quote their Lordships: ` 


-'“In considering whether the cause of 
action in the subsequent suit is the 
same or not as the cause of-action in 
the previous suit, the test to be applied 
is are the causes of action in the two 

suits in substance—not technically 
identical?” f 


`. (31) The: ‘learned Judge thereafter 
` 'referred to an earlier decision of the 
‘Privy: Council in Soorjomonee Dasee v. 
` Suddanund®, and extracted the following 
-passage as laying down the approach 
to the questions- ‘Their Lordships 
are of opinion that the term ‘cause of 
action’ is to be construed with reference 
rather to the substance than to the 
; form of ‘action........ 22 
“Applying: this test we, consider that 
the essential bundle of facts on which 
the plaintiffs based their title and their 
right to relief were identical in the 
two suits. The property sought to 
be.recovered in the two suits was the 
` same.” 


9. R. Venkatanarasimhan v. K. Subba 
Reddy’, was a case in which the first 
suit was based on a contract with the 
father-in-law of the plaintiff. In defence 
a will was set up but that will was found 


1. (1964) 6 S.C.R. 192: A.TR. 1965 S.G. 295 
at302. - AS 

2. (1874) 12 Beng.L.R. 304 at-315: 20 W.R. 
3 


3. (1944) 1 M.L.J.393 :57 L.W. 286 : A.I. R 
1944 Mad. 435', 
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to be not valid and hence the suit was 
decreed. .Thereforé, the second :suit 


with reference to one of :the items not- 


included in the will'or in the earlier suit 
was held to.be barred under’ Order 2, 
Civil Procedufe Code... But, in the 
instant case, the position in very different. 
The right to sue with reference to the 
northern half was not available on the 
date when O-S. No. 54 of- 1957 was. filed 
and therefore, this decision, also will 
have no application. - 


9. An illuminating passage- occurs -as 
to how -the cause of action should be 
construed in Ma Pwa Shin v. U. Fo Sin 
and another+, the learned Judge, Braund, 
J., held on :a difference of. opinion 
between Leach and Spargo, JJ.) l 


“As I read the rule, there are three 
things: ` first, -the ‘cause of action’; 
secondly, the- ‘claim which the 
plaintiff is entitled to make in respect 
of the cause of action ’ and thirdly the 
‘relief in respect of the causes of 
action °. It seems to me that the Rule 
read as a whole, distinguishes between 
these three things. It does not say 
that the plaintiff shall ‘include the 
whole- cause of action’ in the suit., 
but that he: shall include ‘the whole 
of the claim’ he is entitled to make 
‘in respect of the cause of action °. 
The ‘cause of action’ and the ‘claim’ 
on it are treated by sub-section (1) as 
different things, the claim being ‘in 
respect of, the cause of action’. ‘That 
seems to me to be important to be 
‘borne in mind in dealing with this case. 
‘When we come to sub-section (2) 
which is the material one here, we 
find that, if he omits to sue ‘in respect 
` of any portion’ of ‘his claim’ (which 
means, I think) the claim which (‘he is 
entitled to make in respect of the 
cause of action’) he is precluded 
from suing in a second suit in respect 
ofthat portion. That must I think 
refer to the portion of the claim, not 
to the portion of the cause of action 
and still less to any portion of the 
physical property which may be the 
subject-matter of the suit. The result, 
therefore, of an analysis of the rule 
is, I think, that one has to ask one 
ee eee 


1. A.I.R.1937 Rang. 324 at329. 
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self three exact questions; First, what 
was the “cause ‘of action” in the first 
suit? Secondly, did_ the appellant 
_ ‘omit to sue'in the first suit in ` respect 
of any, and if so what portion of - the’ 
claim which she was entitled to make 
in respect of that ‘cause ‘of action’? 
-and thirdly, does the plaintiff in her’ 
- Second suit ‘sue in respect of the portion 
-. So omitted?” First, then, what-was the 
“cause of action’ in the first suit? 
The classic definition of a ‘cause of 
-action’ is the definition of it by Brett, J. 
‘in’ Gooke v. Gill’. also. per Lord Esher 
_ in Read.v. Brown?. as:- : 


‘every fact which it would be necessary 
„for the plaintiff to prove, if traversed, 
in order .to support his right to- the 
judgment the Court’. ` oS 


' _ As ‘I'undérstand that; it means that the 


- ‘cause of action’ ‘consists’ of the facts 
upon which (to revert to: the: words of 
Order 2, rule .2) the plaintiff is entitled 

- to base a ‘claim’ in a suit with refe- - 

~ rence to the ‘subject-matter’ .of: the 

-dispute. "The claim. he actually does 
make cannot, in ry view, be material 
because what the rule makes the decid- 
ing factor is the claim which he is 
‘entitled’ to make. It is, I> think 
most important to appreciate that it 
is the claim which ‘he is entitled to 
make’ and not the-claim he makes 
that is made the criterion under the 
rule”. . ae aT 

But this, case again, is clearly distinguish- 
able having regard to the facts of that 
particular case. _ f 


x10. Ram Prasad Singh v. Radha Panday?, 
was a case in which an auction-purchaser 
omitted to sue for recovery of possession 
with referencs toa fewof the items -for 
which he had title and therefore, it was 
held that the suit was- barred- under 
O-:der 2, Civil Procedure Code. This 
decision, also dozs-not support the appel- 
lant Be ee ag 
11. In my view, there is a good deal of 

confusion in the arguments of the appel- 
lant in that he seeks to attribute the same 
meaning to cause of action and ‘relief. 
A LR. 8 QP. 107. oe, 
2. (1889) 22 Q.B.D. 128at 131. E 

3. A.I.R.1941 Pat. 37. a" 





i). 
Applying the very test formulated by 
Braund; J., extracted above, it can be 
clearly seen that the cause-of action and 
the claim on. it are treated by sub-section 
(1) of Order 2, Civil Procedure Code, :as 
different things, the claim being in respect 
of the cause of action and that is the 
reason which prompted Braund, J. to 
"say: wo ta i 
“When we come to- sub-section (2), 
which- is the: material one here, we 
find that, ifhe omits to sue in: respect 
of any portion of ‘his claim’ . which 
means, I think; the“ claim which 
“he is entitled’ to make in respect of the 
‘cause of action’ he is precluded from 
suing in a second suit in respect of that 
portion.” : i 


In the.-instant case, as seen above the 
cause of action O.S. No. 54 of 1957 was 
trespass on 15th April, 1956 on which 
date, undoubtedly, -the plaintiff did not 
- have title with reference to the northern 
portion. But according to the learned 
‘counsel for the appellant, all the damage 
was done by preferring I.A. No..610 of 
1957 to strengthen the title by virtue of 
‘purchase under. Exhibit. A-1 dated 29th 
November, 1957 since, by then, the title 
relating to. the northern: half -had- also 
‘come to be acquired and that-alone is 
the cause of action for the amendment 
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Unfortunately, the Courts below 
have -held that the findings in the. prior 
suit would Operate. as. res judicata, If 
really the causes of action ‘are “different, 
as has‘been held above, then, it is bu 
necessary to have an independent consi- 
deration as to whether the title of the 
plaintiff under Exhibit A-1 could be 
upheld or that of the first defendant 
under Exhibit B-7 ought to prevail. 
‘This cannot be summarily disposed of 
on the principle of res judicata. There- 
‘fore, I have no other option but to 
remand the matter to the learned 
Subordinate Judge, Nilgiris at Ootaca- 
“mund, for a fresh consideration on this 
limited question relating to the title. 
The parties will beat liberty to adduce 
such oral and documentary evidence as 
they feel like. ‘Having regard to the fact 
that the suit is-of-the year 1961, the 
learned Subordinate Judge will dispose 
of the matter within 2 months from the 
‘receipt of this’ judgment. The records 
will be despatched immediatelys Hence 
the second appeal. will stand allowéd. 
Costs will abide the result of the suit. 
There will be a refund of the Court-fee 
paid: on the memorandum of second 
appeal and also in the lower appellate 
Court. ; : 


SJ. 





` Appeal 
- allowed. 


claimed relating to the northern -portion, ` 


which also ought to have been included.. 


I am afraid that this argument over- 
- looks that even- by the amendment the 


title acquired in 1957, cannot be intro- ` 


‘duced in a suit filed earlier to the acquisi- 
ition -of this title. In-other -words, not- 


withstanding - the amendment, still, the. -. 
‘cause of action for the suit was only ` 


trespass on 15th April, 1956 and that 
\cannot be: altered -by the amendment 
and therefore, the limited -purpose. of 
the amendment was as rightly held by 
{the Courts below to strengthen the title of 
the appellant. In the present suit the 
cause of action is very different. 


{Nowhere is there any allegation relating ` 


to trespass and it is the continued wrong- 
ful possession of the first defendant which 
forms the cause of action for the ‘present 
ysuit. It cannot be gainsaid thatthe 


jcause of action. oe 





|title is one and the same, in. both the `., 
jsuits. But that is very. different from. . 


368 > 


IN THE. HIGH COURT OF JUDI- 
CATURE AT MADRAS: 


PRESENT :—9. Rainavel . Pandian, F. 


Natarajan residingat No. 35-A Third 
Street, Tatabad, Coimbatore-12 and 
others ` Plaintiffs* 


“a. 


C.S. Loganathan (deceased) and 
others ° .. Defendants. 


Contract—Suit on—Purchase of shares—Pur,. 
chase price to be paid in instalments—Earnest 
money paid—Default in payment of second ins. 
talment—Part of the amount ‘paid an various 
dates—\st defendant. pleading inability to, com- 
plete the contract—I\st defendant’s claim ` to 
Sorfeit amounts paid by plaintiffs on account of 
their defaults—Time whether essence of the 
contract—] st defendant whether -entitled to for- 
feit monies paid. f : 


The plaintiffs entered into an agreement 
with the 1st defendant for the purchase of 
some shares and agreed to pay-Rs. 10,000 
as earnest money on the date of the execu- 
tion of the document, Rs. 90,000 within 
one month, thereafter and the balance of 
Rs. 1,05,000 within six months from that 
date. The plaintiffs after paying the 
earnest money of Rs. 10,000 did not pay 
the sum of Rs. 90,000 on the agreed date 
. but paid Rs. 20,000 and executed another 
letter of agreement. Plaintiffs further 
paid another sum of Rs. 50,000-on a later 
date. Subsequently the Ist defendant ex- 
pressed his inability to perform the con- 
tract and when the plaintiffs claimed the 
return of the sum of Rs. 80,000 paid by 
them, the defendant said that the amount 
had been forfeited. There was a clause 
in the original agreement that in case of 
failure by the plaintiffs, the earnest money 
of Rs. 10,000 would be forfeited. The 
plaintiffs filed the suit for the return of the 
sum of Rs. 80,000 with interest contend- 
ing that time was not of the essence of the 
contract and the sum cannot be forfeited. 


Held: The price and time of payment 
were expressly stated in the letters of agree- 
ment. The purchase of shares was com- 
mercial in mature. The contention that 
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the first defendant-by accepting Rs. 20,000 
and his being a party to the second letter 
of agreement had waived the -condition. 
that time was of the essence of the contract 
cannot be accepted, because there’ was-a 
clause in the second letter of agreement 
that the same terms and conditions as m 
the first letter of agreement would conti- 
nue and there was no waiver. Time- was 
of the essence of the contract. [Para. 8.], 


Prima facie, the amount of Rs. 10,000 men- 
tioned in the agreement, as earnest money 
was liable to be forfeited in case of default 
of this nature. The forfeiture clause con- — 
templated by the parties was only with re- 

ference to-the amount of Rs. 10,000 and 
therefore, the first defendant was bound to- 
return the amount paid by the plaintiffs 
less Rs. 10,000. _ [Paras. 17 and 18-} 


A decree was given in favour of the pa 
tiffs for the recovery of Rs. 70,000 wit 

interest thereon at 6 per cent. per annum. 
a [Para. 19.1 


Cases referred to:— 


Roberts v. Berry, (1853) 3 D.G.M. & G.. 
291 ; Hare v. Nicoll, (1966) 1 All E.R. 285; 
Mahabir Prasad Rungtav.Durga Datta,(1961): 
1 S.C.J. 569: (1961)-1 An.W.R. (S.C.) 
142 : (1961) 1 M-LJ. (S.C.) 142: ALR 
1961 S.C. 990 ; Shree Hanuman Cotton Mills 
and another v. Tata Aircraft Ltd., (1970) 2 


$.cj.. 420: (1970) 3 S.CGR. 
127: ALR. 1970 S.C. 1986; Fateh 
-Chand v. Balakrishan Das (1964) 
1 An.W.R. (S.C) 60: (1964) 1 


M.L.J. (S.C.) 60 : (1964) 1-S:-C.R. 515 : 
(1964) 1 S.C.J. 187: ALR. 1963 S.G. 
1405 ; Meenakshinada Dikshitar v. Murugesa 
Nadar and another, (1969) 1 M.L.J.474: A.I. 
R. 1970 Mad. 391; Maula Bux v. Union of 
India, (1970) 1 S.C.R. 928 : (1920) 2 S.G. 
J. 249: ALR. 1970 S.G. 1955. 


R. Krishnaswami and Ş.B. Srinivasan, for 
Plaintiffs. 


T. Raghavan 


and T.R. Seshadri, for 
Defendants. f 


The Court delivered the following 


UDGMENT.—This suit is filed for the reco- 
very of Rs. 88,400 together with interest 
at six per cent. per annum on Rs. 80,000 
from the date of the institution of the suit 
to the date ofrealisation for the defendants.. 


I] 


2. The plaintiffs.entered into an_agree- 
Ment dated 6th March, 1967 with the 
first defendant (since dead) regarding the 
sale of 7000 Nos. of equity. shares in 
the capital of the „company called 
“Nadukani Plantations Private Limited ”’ 
standing on that date in the names of the 
first defendant and one Thiru A.C. Murali 
and his family-members. ‘The plaintiffs 
paid Rs.-80,000 towards part payment of 
the total purchase amoust on various dates, 
including the earnest money of Rs. 10,000 
paid on 6th March, 1967. Since the 
contract fell through, the plaintiffs are 
suing the defendants to recover the amount 
paid. During the pendency of the suit, 
the first defendant died and so his legal 
representatives have been brought on 
record as defendants 2 to 6 as per order 
of Court dated 15th February, 1972 in 
Application No. 2734 of 1971.: ` 


3. The case of the plaintiffs is that the 
plaintiffs and the first defendant, (since 
dead) entered into an agreement dated 6th 
March, 1967, whereby the first defendant 
agreed to sell 7000 Nos.-of equity shares 
in the capital of the company viz., Nadu- 
kani Plantations Private Ltd., standing in 
the names of the first defendant and one 
Thiru A.C, Murali and his family mem- 
bers. The.shares belonging to A.C.Murali 
and his family members were pledged with 
the first defendant. The agreed price 
of Rs. 2,05,000 was to be paid by the 
plaintiffs to the first defendant in three 
instalments viz., Rs. 10,000 to be paid on 
6th March, 1967, the date of the execu- 
tion of the letter of agreement; Rs. 90,000 
by 6th April, 1967 and the balance within 
six months from the date of the agreement. 
It was further agreed between the parties 
that on payment of the second instalment, 
the plaintiffs would be put in possession of 
the estate by the first defendant. As agreed, 
the plaintiffs paid Rs. 10,000 on 6th 
March, 1967, a sum of Rs. 20,000 on 3rd 
April, 1967 and another sum of Rs. 
50,000 on 9th June, 1967, z.¢:, in all the 
plaintiffs have paid Rs.- 80,000. _The 
plaintiffs further aver that when they ten- 
dered a sum of Rs. 45,000 on 12th June, 
1967 as asked, the-first defendant pleaded 
his mability to put the plaintiffs in posses- 
sion of the estate and sought further time 
for the performance of his obligations. In 
spite of several demands made by the 
ML j—47 f 
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plaintiff, the first defendant was not able 
to.perform his obligation and so the plain- 
tiffs did not make-the -said payment of 
Rs. 45,000. The first defendant agreed to 
return the amount of Rs. 80,000 as settled 
by the parties ; but, curiously enough, the 

first defendant wrote a letter on 7th July, 
1967 (vide Exhibit P-3) to the plaintiffs, 

_ stating that the entire sum of Rs. 80,000- 
had been forfeited. As it was never the 

intention of the parties that time was of 
the essence of the contract, the first defen- 

dant cannot withhold the payment made. 

Hence, after issuing a notice of demand 
on 18th July, 1967, followed by a notice 

through their lawyer on 5th October, 1967, 

the plaintiffs have filed this suit, for the 

recovery of Rs. 80,000 with interest at 
six per cent. per annum from 5th October, 
1967. - 


4. The first defendant (since dead) has. 
raised. several contentions in his written. 
statement. It is stated that A.C. Murali 
-and his family members transferred 3600 
fully paid up equity shares and also pledg- 
ed 3400 equity shares in the said company 
to the first defendant as security for the 
due repayment of the sum of Rs. 1,00,000: 
advanced by the first-defendant. Only 
for the purpose of the discharge of the lia- 
bility of the said A.C. Murali to the first 
defendant, this agreement to purchase the 
7000: shares was entered into as evidenced. 
by the letter of agreement, Exhibit P-1, to: 
which A.C. Murali was a’party and in 
which he was also a signatory. The 
plaintiffs were acting as the agents on. 
behalf: of the said A.C. Murali and so, 
without making A.C. Murali a party, this 
suit is bad for‘non-jeinder of a necessary 
‘party. It is further contended that the 
estate was, to the knowledge of the plain- 
tiffs in the possession of A.C. Murali who- 
was to put the plaintiffs in possession and 
the first defendant was not aware of the 
agreement between Murali and the plain- 
tiffs. The first deféndant has also stated 
that the plaintiffs have failed and neglect- 
ed to pay the second instalment within. 
onè’ month .as agreed. Though this. 
defendant has admitted that he had 
received, Rs. 80,000 in total towards 
_the sale amount, he had denied that 
he asked the plaintiffs to pay a sum 
of Rs.45,000 by 12th May, 1967, that 
the plaintiffs tendered the same and that 
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the first defendant pleaded his inability 


to put the -plaintiffs in possession: of. the 
estate. The first defendant has farther 
contended that time was the essence of 
the contract and that there was no settle: 
ment whereby he agreed to repay. the 
amount. The plaintiffs had committed 
breach of the agreement, by failing “to 
pay the balance amount in time. “The 
plaintiffs’ failure to pay the amount has 
prevented the first defendant from recoyer- 
ing the-amount due to him from the said 
A.C. Murali by selling the shares to other 
parties. The defendant thereby sustain- 
ed loss and the first defendant has reserved 
his right. Until such loss is ascertained 
by a sale-of the’ said shares, the plaintiffs 
cannot seek to recover any amount paid 
by them to the first defendant, There was 
no settlement under which the first defen- 
dant agreed to return the sum of Rs. 
80,000 paid by the plaintiffs. The 
plaintiffs had made the ‘payment in-part 
discharge of the’liability of A.C. Murali 
to this defendant. The plaintiff's 
claim, if any, should be against A.C. 
Murali. The plaintiffs are therefore 
not entitled to the retura of. Rs. 80,000 
_ further, there was no contract or agree- 
ment to pay any interest thereon. In 
this connection the first defendani states 
that the plaintiffs have deliberately failed 
to mention that even their own letter of 
‘6th March, 1967 contemplated that the 
earnest money of Rs. 10,000 paid by 
them on that date could be forfeited in 
the event of their committing default in 
making further payment. 


5. The plaintiffs have filed a reply state- 
ment denying the allegations in the written 
statement of the first defendant. The 
plaintiffs have stated that the shares.stood 
in the name of A.C. Murali and therefore 
A.C. Murali also signed, in token of his 
having approved the transaction. At no 
time were the: plaintiffs given to under- 
stand, nor were they aware, of any tran- 
action between the first defendant and 
A.C. Murali. The suit contract was 
between the plaintiffs and the first defen- 
dant, under which ‘the first defendant 
agreed to put the plaintiffs in possession 
of the estate. ‘The plaintiffs further state 
that they have nothing to do, with A.C. 
_ Murali and they. never agreed to repay 
his debt to the first defendant. . The first 
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. defendant made no bona fide attempt to. 
keep up his part of-the - contract. - The 
first defendant -cannot take advantage 
ofhis own wrong and claim to forfeit the 
earnest money.. - 


6. Defendants 2 to 6, who are the legal 
representatives of the first defendant who 
died during the pendency of the suit, have 
filed a written statement, adopting the 
written statement of the first defendant 
and putting the plaintiffs to strict proof 
of their allegations : < 


The following issues have been set for trial: 


1. ‚Whether the suit is bad for non-join- 
der of Sri A.C. Murali? 


2.. Is time for. payment the essence of the 
contract? ' - 


3. Whether the plaintiffs have defaulted 
in paying the balance ọfthe amount and 
have therefore committed breach of con- 
tract ? nk 


4. „Whether the defendant had commit- 
ted breach of contract ? 


5. Whether the defendant had agreed to 


‘return the amount of Rs. 80,000 to the 
Plaintiffs ? f ; i 


6. Whether the plaintiffs are entitled to 


refund of Rs. -88,400 as claimed in the 
plaint ? . oats g 

7. Whether the. plaintiffs are entitled tO 
interest on the sum of Rs. 80,000 as claim- 
ed in thé plaint ? 


8. -To what relief, ifany, are the plaintiffs 
entitled ? n 
On behalf of the plaintiffs, the first plain- 
tiff examined himself as P.W. 1 and mark- 
ed Exhibits P-1 to P-7. The defendants 
have placed reliance on Exhibits D-1 and 
D-2 on their side and no oral evidence has . 
been let in a part from marking these. two 
documents through P.W, 1: Issue No. 1. 
a defendants 
strenuously argued that the. letter of 
agreement Exhibit P-1 dated 6th March, 
1967 is only a tripartite agreement 
among the plaintiffs, the first defendant 
and. A.C. -Murali and this is evidenced 
by the signature of A.C: Murali in 
Exhibit P-1 and that -the. said ‘A.C. 
Murali is also a party to this agreement 


` 


as its preamble mentions A.C. Murali 
and the members. of his- family and 
that therefore the said, A.G. Murali is a 
proper and’necessary party to these pro- 
ceedings as per. Order -1,--rule 9, Civil 
Procedure Code.*To substantiate this 
contention, he.relies on Exhibit D-1 dated 
25th June, 1967 viz., a copy-of the letter 
addressed to the plaintiffs by one-P-M.G. 
Nair with a-copy to the first defendant 
and A.C. Murali and another, demand- 
ing payment of commission, alleging that 
he negotiated the transaction for the pur- 
chase ‘of the estate between the plaintiffs 
on the one sideas buyers and A.C. Murali 
and the first defendant -on the other as 
sellers.: Thus, the question for -considéra- 
tion is whether this suit is bad for non-jein- 
der of A.C. ‘Murali as alleged. 


7. A very close scrutiny of Exhibit P-1 
would show that Exhibit P-] has been en- 
tered into only. between the plaintiffs and 
the first defendant. Exhibit P-1 is address- 
ed by the plaintiffs to the first defendant 
and is not at all addressed in the name of 


A.C. Murali-also. The last clause of the 


letter is ‘Kindly confirm this agreement.’ . 


The first defendant has signed at the bot- 
tom of the agreement with an endorse- 
ment ‘I confirm the above arrangement’. 
Though Murali has also signed below the 
signature of the first defendant it cannot 


be construed by any stretch of imagina- ` 


tion that Murali was also a party to that 
or has signed the letter Exhibit P-1 con- 
firming the arrangement. If the conten- 
tion on behalf of the defendants’ is true, 
the letter should have been addressed to 
A.C. Murali along with the ‘first defen- 
dant and the endorsement should have 
been worded as ‘‘ We confirm the above 


atrangement’’. “Regarding this aspect, - 


the first plaintiff has deposed that*Thiru 
“Mauraliis not.a party to the agreement;but 
‘since the first defendant-.asked Murali to 
Sign in Exhibit P-1 as he also had shares 
in the estate, Murali also signed.. The 
other document Exhibit P-2, dated 3rd 
April, 1967 (second letter of agreement) 
ds also addressed by the plaintiffs only to 
ithe first defendant. Murali was neither 
.4 party to it, nor has he signed in Exhibit 
‘P-2 confirming the arrangement. ` If 
“Murali had been a party to Exhibit P-1, 
-definitely his signature would have been 
obtained in Exhibit P-2 also. The absence 
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ofthe name and signature of A.C. Murali 
in Exhibit P-2 is a telling circumstance that 
would lead to the only one inference that 
A.C. Murali was not at all a party to.the 
agreement, but had signed Exhibit P-1 at 
the request of the first defendant.I accept 
the argument of -Thiru V.P. Raman, 
learned counsel appearing for the plain- 
tiffs; that A.Q. Murali would become a 
proper and necessary party only if the suit 
is for specific performance. -~ 


8. It is the admitted case of the defendants 
that the amount of Rs. 80,000 including 
the earnest money of Ks. 10,000 was paid 
by the plaintiffs only to the first defen- 
dant. No part of the amount had been 


` paid to Murali. Since -the suit is enly for 


recovery of thé amount paid to the first 
defendant ‘ky the plaintiffs, I hold that 
A.G. Murali is not a -proper and neces- 
sary party tothe suit. [his issue is found 
against the defendants . 

Issue 2.—The subject - matter .of the pur- 
chase in this suit is 7000 Nos. of equity 
shares in the capital of the company. Sec- 
tion 82 of the Companies Act,.[956 (Gen- 
tral Act I of.1956) says that the shares. or 
other interests of any member in acom- 
pany shall be movable property. Hav- 
ing regard to the nature of the transac- 


.tion, the characteristics of the subject mat- 


ter. (equity shares in this suit) and the 
absence of any’ evidence to the contrary, 
it has to be held that the equity shares iw- 


` the capital of the . company are-of a high- 


ly speculative and volatile character. In 
Roberts v. Berry, Turner, L.]., is. reported 
as saying: 
“* Time may be made to- be of the essence 
ofa contract, by express stipulation ` be- 
tween the parties,by the nature’ of the 
property, or -by surrounding circum- 
stances, showing the intention of the 
parties that the contract was to be com- - 
pleted within a limited ` time. >?” 
Ok a x 
The above dictum was applied in Hare v. 
Nicoll?. The brief facts of the said case 


1; -(1853) 3 De.G.M.& G., p.291.. 
2; (1966) 1 All E.R.285. a 
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a fixed price. The agreement conferred 
on the plaintiff-an option to repurchase 
25000 of the shares for a certain amount 
on certain-terms. The plaintiff gave 
notice of his intention to repurchase, 
25000 of the shares; which was accepted 
as if the option had been given within the 
time prescribed. But, he did not pay the 
price by 1st June, 1963 as stipulated. The 
defendant gave notice terminating the 
purchase agreement. So the plaintiff 
claimed damages for the breach of the 
agreement -covered by the option. The 
suit was dismissed and the plaintiff filed 
an appeal. Willmer, LJ. sitting in the 
Court of Appeal,holding that the plaintiff 
was notentitled to damages and dismissing 
the appeal, observed as follows : 


“ Tn the present case, it seems to me that 
both the nature of the property and 
the surrounding circumstances call for 
consideration. As to the nature of 
the property, the subject matter of the 
option consisted of shares of a highly 
speculative nature, liable to considerable 
fluctuation in value. Even without the 


assistance of authority, I should have. 


been disposed to say that that itself was a 
reason for holding that time was of the 
essence of the contract.?*? .- . 


In the same case, Winn, L.J., arriving a, 
_ the same conclusion, observed: , ', , 


“In my judgment where there is'a pro- 
vision for the purchase of shares on pay- 
ment by a stated date, it is to bè pre- 
sumed, in the absence of any contrary 
indication,that the parties to such a con- 
tract have impliedly stipulated and 
mutually intended that the time of 
payment shall be of the essence of the 
contract.’ . i ao 


Further in Makabir Prasad Rungta v. Durga 
Datta’, it has been held that in commercial 
transactions, time is ordinarily of the es- 
sence of the contract. - - - 


In the present suit, the price and: time of 
payment_are expressly stated in_ Exhibits 
P-Í and P-2. The purchase of shares is 
commercial in nature. Basing my opi- 
nion on the above cited observations, 
Ce 

1. (1961) 1-S.C.J. 569: (1961) 1 An.W.R. 
(S.C.) 142 : (1961) 1 M.L.J. (S.C) 142 : A.I.R. 
1961 S.G. 990. 
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I reject the contention of the plaintiffs tha 
the first defendant,:by accepting only Rs. 
20,000 and being a party to Exhibit P- 
has waived the condition that time was 
of the essence of the contract, and hold} 
that.time was of the essence of the con-), 
tract in this suit, because there is.a clause! 
in Exhibit P-2 that the same terms an 

conditions in Exhibit P-1 would continue 
and thus there is no waiver. za 


Issues 3 and 4.—As per the conditions in: 
Exhibit P-1 dated 6th March, 1967, the 
plaintiffs agreed to pay Rs. 10,000 as ear- 
nest money on the date of the execution of” 
the document-and Rs. 90,000 within one 
month, i.e., by 6th April, 1967, and the: 
balance of Rs. 1,05,000 within six months. 
from that date. The third clause of the 
agreement is that only on payment of the 
second instalment of Rs. 90,000 the plain- 
tiffs would be put in possession of the’ es-- 
tate.. -The fourth clause says that only on. 
the final payment being made, the shares- 
would be transferred either in the names 
of the plaintiffs or im the names of. their 
nominees. But, the plaintiffs, after pay- 
ing the earnest money of Rs. 10,000 did 
not pay the balance of Rs. 90,000 by 
6th April; 1967 and-instead ‘paid Rs. 
20,000 on 3rd Apzil, 1967 and executed. 
another letter of agreement Exhibit P-2: 
dated 3rd April;1967,whereby they agreed 
to pay Rs. 95,000 on of before “6th June, 
1967 and the balance of Rs. 80,000 on or 
before 6th October, 1967 and‘they were 
to be put in possession of the estate ~ On. 
payment of Rs.95,000 as mentioned above. 
They further agreed that all other terms 
and conditions mentioned in Exhibit P-1 
would continue: ~P.W.°1 in his evidence, 
says that he paid only Rs. 50,000 on 7th 
June, ..1967 towards the instalment men- 
tioned im item 1 -of Exhibit P-2 and pro- 
mised to pay the balance. of Rs. 45,000 on. 
17th June,’ 1967. He has.also deposed 
that when he met the first defendant-on. 
12th June, 1967, on 19th June, 1967-and 
finally on 30th June, ‘1967 and paid the 
balance of Rs. 45,000 asking the first de- 
fendant to put them in possession, the first 
defendant refused to receive the amount 
and surrender possession of the estate. ` 


- The plaint contains the following aver- 


ment in paragraph, 3. 


*? When the plaintiffs tendered the sum. 
of Rs. 45,000 on 12th June, 1967, the 


1] 


defendant pleaded his inability to put 
the plaintiffs in-possession of the.estate 
and sought further time for the perfor- 
mance of his obligation. ?”? 


"These averments are based on Exhibits P-4 
and P-5 viz., the letter and notice sent 
by the plaintiffs to the defendant. P.W.--1, 
has not spoken anything in his evidence be- 
‘fore this Court, that the Ist defendant 
‘pleaded his inability to perform his obli- 
‘gations and sought further time. Exhi- 
pit D-2 is the letter written by the plain- 
tiffs to the defendant on 5th July, 1967, 
demanding repayment of the amount of 
Rs. 80,000 on the ground that the arrange- 
‘ment to purchase the estate fell through.It 
is the first letter. written by the plaintiffs 
after the arrangement fell through. In 
this letter, this is what the plaintiffs have 
written : 


_ “ We are only small business people and 
we require this amount to roll in our 
‘business and as this big amount has been 
borrowed from several people. I re- 
quest you to send the amountof Rs. 
80,000 by a cheque drawn in favour. of 
A Natarajan at your earliest, to enable 
us to repay the amount to our creditors”? 


9. Thus, this document clearly spells out 
that the plaintiffs were in financial diffi- 
culties. In fact, it is quite consistent with 
the defendant’s case that.the plaintiffs de- 
faulted to pay the amount as stipulated. 
To the letter Exhibit D-2, the first defen- 
dant had written.a reply in Exhibit P-3 
dated 7th July, 1967 stating that the plain- 
tiffs had defaulted in paying the balance 
and completing the transaction in. spite 
of the extension of time agreed to by the 
first defendant:at the request of the plain- 
tiffs, and thereby the plaintiffs had com- 
mitted breach of contract. It is only .after 
the receipt of Exhibit P-3, the plaintiffs 
have sent Exhibit P-4, dated 18th July, 
1967 and Exhibit.P-6 (notice through law- 
yer) dated 5th October, 1967, wherein 
they have alleged that it was the first de- 
fendant who had pleaded his‘inability to 
perform his obligation and sought further 
extension of time and thereby failed to 
perform his partofthe agreement. If these 
-allegations are réally true," ‘théy. would 
have been mentioned in Exhibit D-2.The 
. explanation given‘by them in Exhibits P-4 
and P-5 that-thé letter Exhibit D-2 was 
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written only at the suggestion of the first 
defendant, is wholly unbelievable. If real- 
ly the first defendant had made such a 
suggestion, itis ununderstandable why 
he should issue Exbibit P-3. It is also 
significant to note that when the atten- 
tion of P.W. 1 (first plaintiff). was drawn to 
these aspects, he has not deposed anything 
about the first deferdart’s inability to 
perform his obligation and his seeking fur- 
ther time or that the letter dated 5th July, 
1967 was written at the instance of the first 
defendant. In response to` the nctice 
Exhibit P-5, thefirst defendant had sent a 
telegraphic reply Exhibit P-6, followed 
by a letter of confirmation Exhibit P-7, 
stating that he was willing to fulfil his 
obligations in case the plaintiffs were ready 


. to pay the entire balance by the next 


day with interest at 6-per cent per annum. 
This was a really a concession given by the 
first defendant. Even then, the plaintiffs 
have not sent any reply to Exhibit P-6, ex- 
pressing their readiness to pay the amount. 
Under these circumstances, I am of the 
view that on a true construction of item 2 
of clause 2 of Exhibit P-1 and item 1 in 
Exhibit P-2, the fact of non-payment of 
the amount according to the times stipu- 
lated in the agreement between the par- 
ties is practically admitted and therefore 
it is the plaintiffs who committed the 
breach of the contracts.Payment of money 
as stipulated in the.agreemnt betweer the 
parties is practically admitted and there- 
fore it is the plaintiffs who committed the 
breach ofthe contract. Payment of money 
as stipulated in the agreements is a 
vital consideration to perform’ the con- 
tract. The fact of non-payment of the 
amount in this case. as agreéd speaks for 
itself. Further, it is the conduct and the 
defiant attitude of the plaintiffs that were 
responsible for the breach of the coatract. 
So, I find these issues against the plaintiffs - 
and in favour of the defendants. . 


xo. Issue 5.—Regarding the question 
whether the first defendant had agreed to 
‘return the amount cf Rs. 80,000 to the 
plaintiffs, we have got-the evidence of 
P.W. I and the averments in Exhibits P-4 
and-P-5 coupled with the pleadings. P.W. 
1 has deposed in his eviderce touching 
this issue, as follows : — ~ 


“I filed the suit for the return of the 
- . money from the defendant, paid by him 
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under the. agreement .and also -since 
-Mr. Mudaliar. (first defendant) had 
. himself agrecd to.pay the amount °’ 


ax. A-reading of Exhibits P-4 and P-5 
would make it appear as though the first 
defendant agreed to refund the money on 
‘30th June, 1967. But, immediately after 
‘the agreement fell through, the plaintiffs 
have sent the letter Exhibit D-2 dated 
5th July, 1967 for the first time, requesting 
the frst defendant to send back the amount 
of Rs. 80,000. But in Exhibit D-2 which 
was written much earlier, to Exhibits P-4 
ard P-5, there is no whisper that the first 
defendant agreed to return the. entire 
amount. The first defendant’ also, im- 
mediately.replied by Exhibit P-3, stating 
that there was no question of repayment 
at the default was committed by the 
plaintiffs. In the above circumstances, I 
hold that the first defendant had not or 
much less could not have agreed to repay 
the entire amount of Rs. 80,000. So, this 


issue is answered in favour of the defen-° 


dants. , TR 

12. Issues, 6, 7 and 8.—There is no dis- 
pute regarding the quantum of amount 
received by the first defendant from the 
plaintiffs. -The first defendant’s con- 
tention in his letter to the plaintiffs and 
his averment in his written statement is 
that since the plaintiffs had defaulted in 
paying the balance and completing the 
transaction in ‘spite’.of the extension of 
time agreed to on their request, the first 
defendant had been prevented from con- 
cluding his offer for the purchase of the 
said shares-and that the failure on the part 
ofthe plaintiffs to complete the transaction 
had caused serious prejudice and loss to 
him, rendering the plaintiffs liable in 
damages. - Hence the question of repay- 
ment of Rs. 80,000 - would: not arise 
under the circumstances. - 20 
13. At this juncture, it. would be perti- 
vient to’refer to the terms of the agreement 
entered into’ between the parties, to find 
‘out the intention of the parties. ‘Clauses 
2, 3, 4and 6 in Exhibit P-1. dated 6th 
April, 1967 viz., the first document, are as 
follows: i Boe” EST f 
‘9. The agreed price of Rs: 2,05,000 will 
be paid to you as follows :- - -- -> 
(1) Rs-10;000 (Ten thousand) on the exe- 
cution of this letter. oo 
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-one month from this date. `. i 
(3) The balance òf Rs. 1,05,000 (one la 
five thousand) witk interest at 10 (ten) per 
cent per annum thereon within’ 6 (six). 
months from this date. ~ > 


(2) Rs. 90,000 (ninety thousand). within 


3. On payment of the second instalment 
of Rs. 90,000, we will be put in possession, 
of the estate, but we shall not cut any 
timber without your written permission or 
disturb the plantation. 


. The shares covered-by this agreement 
-will be transferred. to-our names or the 
names of our noniinees only on_the pay- 
ment of the balance of Rs. 1,05,000 with 
-interest thereon as provided above. ` 


6. In the event of our failing to pay the 
second instalment of R». 90,000 within the 
time agreed, the earnest money of Rs.. 
10,000 paid by us will be forfeited. ` ` 


In the event of our defaulting to pay the 
balance of Rs. 1,05,000 with interest with 
in the time allowed, we undertake to 
surrender possession of the estate and also: 
agree to forfeit the earnest moncy of Rs. 
10,000. l 


It is crystal clear from the above terms that, 
the plaintiffs wére given the option of 
paying the second instalment of Rs. 90,000: 
-by 6th April, 1967 and getting possession 


-of the estate and.secondly on payment of 


the entire balance of Rs. 1,05,000. getting 
thetransfer of the shares either to the names 
of the plaintiffs or of. their nominees ‘as 
stipulated in clauses 2, 3. and 4. So the. 
‘plaintiffs were allowed: to pay the entire 
‘amount in threé instalments includirg the 
earnest money of Rs. 10,000 which was to. 
be. adjusted towards the’ purchase amount 
of Rs. 2,05,000.Further this'agreement also- 
provides, by a specific clause (clause No.6) 
in unequivocal term$,-that under two" con- 
ditions, the earnest money of Rs. .10,000- 
would be liable to be forfeited, -the condi- 
tions being (1).that if the plaintiffs failed 
to pay the second instalment ‘within, the ` 
time agreed,-the earnest money of Rs. 
‘10,000 would be forfeited, and (2) that 
even inthe event of the failure of the plain- 
tiffs to pay the balance with interest there- 


` on the’samé earnest money of -Rs. 10,000 


would be forfeitéd.and further the plaintiff 
should also surrender possession ‘Of the 
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estate. As the plaintiffs have not been put 
in ‘possession of the property. due to the 
non-payment of the second instalment, 
there-is no question of ‘surrendering pos- 
session and only condition No. 1‘would be 


applicable. But the plaintiffs would for- 


feit only the earnest money of Rs: 10,000 
at the maximum. In other words, the 
first defendant has reserved the right to 
forfeit the earnest moncy of Rs. 10,000 
only.. Neither is there any clause in Exhi- 
bit P-1-forfeiting the entire amount; nor 
could it be inferred on a true construction 
of the provision.of the agreement that 
the amount. of Rs. 80,000. would be for- 
feited.or adjusted towards the alleged lia- 
bility of A.C. Murali to the frst defendant. 
Moreover, it seems to me, on a considera- 
tion of the terms of the agreement, the 
wording of the recitals in Exhibit P-1 with 
their fairly plain meaning, the surrounding 
circumstances and the conduct of the par- 
ties, that the intention of the parties was 
that in the event of the plaintiffs’ committ- 
ing default, the earrx st money of Rs.10,000 
alone was liable to be forfeited and not 
any other amount. Further, even in. the 
second letter of agreement Exhibit P-2, 
after having agreed for the extension of 
time for payment of the instalments and 
thus varying the conditions with.regard 
to the dztes and quantum of instalments 
they have specifically stipulated, by in- 
serting the final clause, that “all the 
other terms and conditions (in Exhibit 
P-1) will remain the same.” In other 
words, Exhibit P-2 has fo be read along 
with Exhibit P-] - with regard to the terms 
of the contract. So, the argument of the 
learned -counsel for the plaintiffs that there 
is a novation by the -execution of Exhibit 
P-2 and that the Clause of forfeiture has no 
effect, cannot be accepted: There is no 
novation of the contract. -There is only 
an extension of the time for payment of 
the instalments and a slight variation with 
regard to the quantum of instalments. 
14. Itis averred in the written statement 
' ofthe first defendant. that the plaintiffs 
were , acting as the agent or on‘ behalf of 
the said A.C. Murali in agreeing to pay 
the first.. defendant the-said - sum of Rs. 


.2,05,000 and, taking over-the shares and ` 


the plaintiffs have made the payment in 
part discharge of. the: liability of- A.C. 
Murali to the. first defendant and as such 
the said amount of Rs. 80,000 will have to 
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bè applied in part discharge of such liabi- 
lity:- The-learned counsel for the defen- f 
dants also argued, toeing-the line with the 


- above said averments in the written state- - 


‘ment, that the plaintiffs cannot person- 
ally enforce the repayment of the amount 
paid since they were only the agents of 
A.C: Murali and so- section 230 of the 
Indian Contract Act operates against the 
plaintiffs. The defendants have not sub- 
stantiated their contention satisfactorily 


- by letting in either oral evidence or any 


other documentary evidence. There is 
absolutely no shred of evidence to prove 
that the plaintiffs were acting only as 
‘agents for A.C. Murali except the sugges- 
tions made to P.W. 1 and the averments 
ïn the written statement. Therefore, I 
find myself unable to accept the argument 
put forward on ‘behalf of the defendants. 


15. Learned counsel for the plaintiffs 
then argued that in case -of forfeiture, 
the maximum amount that would be 
liable to be forfeited in this case is only 
Rs. 10,000 and however, it is also subject 
to ‘the doctrine of- reasonableness. In 
support ofthe first part of this contention,. 
the. learned counsel cited before me the 
decision of the Supreme Court in Shree 
Hanuman Cotton Mills and another v. Tata 
Aircraft Limited wherein ithas been decid- 


-ed that every deposit made by the pur- 


-chaset is not liable to forfeiture and only 
the earnest money is liable -to be forfeit- 
ed, In that case, the-price of the aero scrap 
agreed to be sold. by the respondents to 
the appéllants was ` Rs. 10 lakhs. An. 
advance of Rs. 2,50,000 was paid by the 
appellants. - Tre balance of Rs. 7,50,000: 
was agreed te be-paid in two instalments. 
appellants failed to pay the said 
balance. Hence, the respondents ulti- 
mately forfeited the entire -sum of 
Rs. 2,50,000 which, according to it, was 
earnest money.. The Court -held that 


-it. was‘earnest -money' and, in the. pecu- 


liar -facts and circumstances of the case, 
held that the arnount was liable to be for- 


-feited. While - doing: so, the Supreme 
Court distinguished the decision in: Fatek. 


Chand x. Balakishan Das?. In the said deci- 


1.. (1970) 2.S.C.J.420 : (1970) 3.S.C.R. 127: 
A.I.R.1970 S.C. 1986. , 

2. (1964)"1 AŻW.R: (S.G.) 60 : (1964) 1 
M.L.J. (S.C.) 60 : (1964) 1 S.A.R.5f5 : (1964), 
1 S.C.J. 187 : A.LR. 1963 S.C. 1405. 
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sion, an earnest money of Rs. 1,000 was 
paid to the plaintiff. Again, the buyer 
had paid another sum of Rs. 24,000 under 
the contract. There was a clause in the 
agreement that both the amounts could 
be forfeited in case of default by the pur- 
chaser in completing in transaction. The 
Court held in that case- that only the 
earnest money of Rs. 1,000 was liable to 
he forfeited because of the default of the 
buyer to complete the transaction. The 
sum of Rs. 24,000 could not be treated as 
earnest-money and therefore the forfeiture 
clause. relating to-that amount was not 
valid. In- Hanuman Cotton Mills’ caset 
the: sum of Rs. 2,50,000 was stipulated as 
the earnest money. While discussing 
the. mature ofearnest money, the Supreme 
Court laid down the following principles: 


(1) It must be given at the. moment 
at which the contract is concluded. 


(2) It represents a guarantee that the 
contract will be fulfilled- or, in other 
-words, ‘earnest’ is given to bind the 
contract. ; 


(3) Itis part ofthe purchase price when 
the transaction is carried out. l 


{4) It is forfeited when the transaction 
-falls through by reason of the default-or 
failure of the purchaser. : 


(5) Unless there is anything to the con- 
trary in- the terms of the contract, on 
default committed by the buyer, the 
seller is entitled to forfeit the earnest”? 


‘These principles were- laid down by the 
Supreme Court after a review of the deci- 
sions ~on “the subject. The amount of 
Rs. 10,000 paid by the plaintiffs to the 
first defendant, in this case, also satisfied 
the above conditions and thzre can be no 


doubt.that it was paid as earnest money. - 


As a` matter of fact, the agreement itself 
described the said amount-of Rs. 10,000 
-only as earnest money. -Then the learned 
‘counsel for the plaintiffs contended that 
-even ` the earnest money, in. order to be 
forfeited, should be réasonablé, and in 
support of the said contention, relied upon 
the decision of the (Madras ‘High’ Court 
in Meenakshinada -Deikshttar v--Murugesa 


i 
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“Nadar and another’. In that case, the 


plaintiff agreed to purchase a land from 
the defendant and paid a sum of Rs. 225 
as advance towards the total. purchase 
price: of Rs. 1,537 which advance, in 
terms of the agreement,.was liable to be 
forfeited in case the sale was not com-. 
pleted within the prescribed time and due 
to the plaintiff’s default: . The transac- 
tion, did not go through .and the plaintiff 
filed a suit forthe return of the advance. 
The. defendant solely relied upon ‘the 
above.clause relating to the forfeiture and 
contended in the lower Court that they - 
were entitled to forfeit the same. It was 
observed by Ramaprasada Rao, J.; that 
what may be called “advance” may be 
“deposit”? and what may be termed a 
“deposit may ultimately be proved to be 
“advanes’’ and that in either case it was 
the intention of the parties that governed: 
Such -. an intention - could be .-gathered 
from the express terms of the contract or 
from conduct and. by surrounding 
circumstances incidental to such a con- 
tract. ‘Though. the learned Judge approv- 
ed: of the principle that deposit or ` earnest 
money is outside the place of section 74 
of the Indian -Contract Act, he also 
observed:- - ` s . 


“| ...in a given contract if a sum is 
paid under the caption of ‘deposit’ or 
“earnest money’ or has to be interpreted ` 
as such according to the intentions of 
parties, and is made forfeitable in case 
of breach, even then Courts have to 
adjudge the reasonable compensation 
_to which a party would be entitled to, 
. in such circumstances. Such deter- 
mination of reasonable compensation 
canbe made either in.a suit filed by 
the depositor (purchaser) against the 
depositéé (vendor) or in a suit by the 
depositee (vendor), complaining of such 
- breach.’ A Í f : 


‘The learned counsel laid emphasis on 


this observation and contended that even 
the earnest money in order to be forfeited, 


‘should be reasonable. -In this connection, ` 


I find, the Supreme Court in Hanuman 
Cottor Mills’ ċase?, has also observed thus: 





-. 1: (1969) 1 M.L.J: 474 : A.LR: 1970. Mad. 
91 f 


2. (1970) 2 S.C.J. 420 : A.LR. 1970 S.G. 
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» ‘We. express no opinion on the question 
as to whether the elernent of ‘unreason- 
ablenesscan ever be considered regarding 
the forfeiture of an amount deposited: 
by way of earnest and if so-what are the- 
necessary ‘factors to be taken’ into” 
account im considering the reason- 
ableness or otherwise of the ‘amount. 
depssited by way of earnest. - If the 
app2llants-wete contesting the claim on 

‘any such grounds, they should have laid 
the foundation for the sams by raising 
appropriate pleas and also led proper 
evidence regarding the same, so that 
the respondents would have had an 
- opportunity of mocting such a claim’. 


In the said case, the appellants never 
raised any contention: that ‘the forfeiture 
of the amount amounted to a penalty or 
that the- amount forfeited was so- large 
that the forfeiture was bad in law. -Nor 
did-they raise any contention that the 
amount of deposit. was so unreasonable 
and ‘therefore forfciture-of the entire 
amount was not justified. Even- though 
the amount forfeited was Rs. 2,50,000 
that is, one fourth of the total purchase 
price, the Supreme Court held that section 
74, was not attracted, because the. said 
amount of Rs. 2,50,000 was spccifically 
agreed to bs the earnest moncy. Thus, 
though the Suprem? Court has ultimately 
decided that the carnest money. should be 
forfuited, from the above cited~ passage, 
it is clear. that the Supreme Court was 
not called upon to dcide the question whe- 
ther the earnest money, in order to he 
forfeited, . should be reasonable or. not. 
Tt was bocause the appellants thercin 
never ` raised Any contention . thatthe 
forfeiture of the amount amounted to a 
penalty or that the amount forfeited was so 
large that the forfeiture is bad in law. 
Here also, I necd not go into‘the question 
whether the amount ‘of Rs.t0,000 paid as 
earnest moncy by, the plaintiffs would be 
reasonable if forfeited, because, the plain- 
tiffs have not disputed in the; pleadings 
the, reasonableness of the earnest moncy, 
They -haye , only. pleaded, that the, first 
defendant committed default. Only now, - 
a contention with regard to the-reasonable 
nature of the carnest money is sought to be 
raised in the course of the arguments: 
So, lam not called upon to decide whe- 
M L J48 
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ther the amount of Rs. 10,000‘in order to 
be forfeited, would be reasonable or not. 
16. ` The learned counsel for the: defen- 
dants relied upon the . decision of.. the 
Supreme Court in Maula Bux vw: Union of 
India’, for the proposition that forfeiture 
of earnest money under-a contract for 
sale of property, moveable or immoveable, 
if the amount is reasonable, does not fall 
within section 74 of the Indian Contract 
Act. This principle is now well scttled. 
Since the amount of Rs. 10,000 isa rcason- 
able: sum, section: 74 is not attracted. 


17. I was also referred to the observa- 
tion of Ramaprasada Rao, J., in Meenakshi- 
nada Deikshitar’s case®, that the vendor who 
seeks to forfeit the earnest money has to 
prove’ the damages ‘sustained -by him. 
That case related’ tothe sale of some 
land. - The vendor had not adduced any 
proof as to the damage sustained by him. 
But; this case relates to the sale of shares 


‘and the total purchasé price under the cons 


tract -amounted to Rs. 2,05,000. * The 
éarnest money is only Rs. 10,000. ‘The 
first defendant has contended in his writ 
ten statement that he was not able to sell 
the sharés to others. ‘Hence, -the- above 
observation in Meenakshinada Deikshåtat s 
case*, is not applicable to this-case. - More- 
over, since the plaintiffs have not in their 
plaint questioned the reasonableness of thie 
éamest money to be forfeited, they are 
not entitled to raise that point at this 
stage., Anyway, prima facie the amount 
of Rs; 10,000 mentioned in the agreement 
as earnest: monty is liable to be forfeited 
in case of default ofthisnature. Tamalso 
of the view that in cases of this type, where 
contracts of commercial nature are invol- 
ved, the-vendor may-not -be able tọ 
measure the amount of damages that he 
may sustain dus.to the fault of the vendee, 
and in such cases-the earnest monéy men- 
tioned in the contract has. prima facie to 
be- taken as.reasonable. “2° 
18. -For the foregoing reasons, I hold that 
the forfeiture clause, contemplated by. the 
partics,is only withreference to the amount 


do lee $ 





‘4. (1970) 1 S.C.R. 928 : (1970) 2 S.G.J. 249: 
(1970) 2 M.L.J. (S.C.) 61 : (1970) 2 An.W.R. 
(S.0;) 61 z AER. 1970 S,C.4955, o > 
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of Rs. 10,000 and therefore, the first defen- 
dant was bound to return the amount paid 
by the plaintiffs less Rs. 10,000. Since the 
plaintiffs‘have paid Rs. 80, 000 the first 
defendant:was liable-to return: Rs. 70,000. 
In ‘Exhibit -P-5 dated 5th October, 1967 
the’ plaintiffs have claimed- the return 
of the-amount with interest at six per cent. 
per annum from 7th June, 1967. Learned 
counsel for the defendants contended that 
the plaintiffs: ‘cannot claim any interest 
On the amount*‘of _Rs.- 70,000 and ‘in- 
support of that contention, - -éited the deci- 
sion’ of the ‘Supreme ‘Court in - Mahabir 
Prasad, :.Rungta, v.: Durga. Datta’. . In that 
case. interest 1 was not allowed til: date of 
suit, bécause. in that suit the natice issued 
prior to.suit did not speci ‘the: sum, which 
was-demnianded and” thereto ore the Interest, 
ct.did not apply. , Bat in “this case, the. 
plaintiffs. -have specifically mentioned the 
amount and claimed interest at six per 
‘cent per arnum from a specified date. 
Hence, the’ said.decision is not helpful ` to 
the- defendants. In this case, in spite of 
the-notice.. Exhibit P-5, the first defen- 
dant did not return the amount. He also. 
had the . benefit of the money till now. 
The defendants now have the benefit of 
Rs. 10,000 the earnest money, by way of 
forfeiture. - Hence, I hold that the first 
defendant was liable to Teturn Rs. 70, 000 
with ‘interest thereon at six per cent per 
` annum from 5th October, 1967 (as. claim- 
ed in the plaint): till date of realisation. 
L find issue, 6, accordingly. In view of 
my finding on issue 6., no separate finding 
is necessary on issue 7 -Defendants 2 to 
6 are the legal representatives. of.the first 
defendant.- So, they are liable to repay 
the amount to ‘the plaintiffs, from out of 
the. assets of the first defendantin their 
hands. ; Issue 8 is answered accordingly. 


19; Ta the result, there will be a decree 
in favour of the plaintiffs for the recovery 
ofa sum of Rs. 70,000 with interest there- 
on at six per cent per annum from 5th 
October, 1967 till date of realisation and 
‘proportionate, costs. of. suit, against- the 
‘estate ofthe first defendant i in the hands 
‘of defendants. 2 ‘to 4 


—_—— oe decreed partly. 
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IN THE HIGH COURT OF JUDICA« 
TURE AT MADRAS... 


PRESENT: —V. ‘Sabana FA , 
P. Subbia Naidu ` . . Abpellant® 
D. ie : 43 
Vellachami Pillai - s 5 - Respondent. 
Malicious, ` prosecution— Suit jor damagès— 


Decreed or. appeal—Second ` appeal—Malice 
not proved Defendant not Kable. 


The, plaintiff . ‘filed a suit for sundae 
against an officer of the Government 
on the ground of malicious prosecution. 
The Trial Court dismissed the suit. On 
appeal, the appellate Court decreed the 
suit: “On further appeal, . 


Held: No malice had ‘been proved and the 
concerned proceedings had been taken by 
the deferdant inthe course of his duties 
as an officer of the Government. In, view 
of these; the defendant was properly held 
not: liable to pay wages for- malicious 
prosecution: | . plaf: 4j 
Cases referred to:— 


tz 


Ramadoss v. Sanhasi Chettiar, a 958) M.L.J. 
(rl) 58: (1958)1 M.LJ.-79; Stapelay v. 
Annatts, (1969) 2 All. E. R: 154i. wet: 


Appeal against the decree of the Court 
of the Subordinate Judge; Madurai. in 
Appeal Suit- No. 149- of 1970, ‘preferred 
against the decree of- the. Court of: the 
District -Munsif of Madurai Town in 
Original Suit No. 1338 of 1968. 


R. Kumaraswami Pillai, for Appellant. 
K. Ramamurthy, for. Respondent. 
The Court ‘delivered the following i. 


Jupement.—The defendant is-the appel- 


lant.- The plaintiff filed the-suit against 
him for recovery of -Rs. 1,000 as ‘damages 
for malicious-prosecution. The instan- 
ces’ of malicious prosecution relied on by 
the plaintiff were three in number. The 
first was inC.C.No. 163 of 1967 on the file 
of the Additional First Glass dia 


*5, a No. 1110 of 1972. 


wet aa 


3 | 22d September, 1975. 
i a 
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- Madurai for offences under sections 435 
and. 324, Indian Penal Code. The pro- 
secution in this case was launched by the 
predecessor-in-dffice of the defendant. In 
_ this ‘prosecution which was continued 

subsequently by the defendant, the plain- 
tiff was acquitted. The second instance 
of prosecution was in M.O: No: 592 of 
1967. . It was to have the plaintiff bound 
over for good behaviour. ‘No prelimi- 
nary order-wWas passed as against the 


plaintiff ‘as contemplated by section 112, . 
Code inasmuch as _ 


Criminal Procedure 
the learned, Magistrate came to the con- 
clusior that there were no sufficient mate» 
rials to proceed against the plaintiff. ‘The 
action was thus straightaway ..dropped 
and the plaintiff was discharged. ‘The 
third instance of prosecution was-in C.Q: 
No. 1206 of 1968 on the file of the Second 
Class “Magistrate, Madurai. That was 
for an attempt to cut the branches of a 
drumstick tree and a threat to assault the 
wife of one Krishnan. In this also, the 
plaintiff . was acquitted. ‘After these 
acquittals the plaintiff came forward with 
‘the suit, contending that the: defendant; 
actuated by malice, had-prosecuted him. 
The trial Court held that malice was not 
proved and ‘that the prosecutions had 
been launched on reasonable and probable 
grounds. The lower appellate Court 
reversed this judgment and granted the 
plaintiff a sum of Rs. 100 as damages. 
This judgment is now challenged by 
the defendant in the present second appeal. 


2. In this appeal, the learned counsel for 
the appellant submitted that as far as 
C.C.No. 163 of 1967 is concerned, the 


appellant-had not started the prosecution - 


as the necessary proceedings had been 
taken by his predecessors. Regarding the 
other two cases, he pointed out that one 
of them was taken as directed by the 


appellant’s superior and the other, as a | 


result. of a ‘complaint received from a, 
third party. The submission was that the 
necessary ingredients for malicious prò- 
secution had not been satisfied in the pres; 
sent case and that therefore, the lower. 
appellate Court'was not justified in grant- 
ing a decree for: Rs.-100. The learned 


counsel for the respondent submitted that.. 


though C.C.No. 163 of 1967 was not direc- 


tly, initiated by the present appellant, still: 
the'said case was relied on for the ‘purpose. 
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of binding over the plaintiff in M.-C. 
No. 592 of 1967. It was also’ pointed 
vut that there were- discrepancies between 
the written statement and the actual facts 
thereby showing that the defendant did 
not: lave a proper ‘case to ‘put forward. 
As ‘regards the. prosecution in C.C.No. 
1206 of 1968, it was pointed out that the 
defendant"had been trying to take thesé 
proceedings, in offences ‘which were of a 
non-cognizable nature, only because of 
malice. - ' f ~~ N i 
3. -I have, carefully considered the con- 
tentions of both sides., In - Ramadoss y. 
Sanhasi Chettiar. P.N. Ramaswami, J., 
has succinctly brought out the ingredients 
to be satisfied in ‘a case of malicious prose. 
cution and they are: ‘(1) the defendant 
must have prosecuted the plaintiff, that is, 
instituted the ctiminal proceeding or cer- 
tain other proceedings reflecting upon 
the plaintiff’s honour or character; (2) the 
prosecution must have ended in favour of 
thè plaintiff; (3) the defendant must haye, 
prosecuted without reasonable and pro- 
bable cause; (4) the, défendant, in prose~ 
cuting, must have been'actuáted by malice 
i.e., an, indirect and improper motive; and 
(5) the ‘plaintiff, wher the proceedings’ 
were other than „criminal proceedings, 
must have suffered "special damage, unless 
the proceedings -were such as, from their 
very nature, were calculated to injure the 
credit or honour of the plaintiff. In 
Stapelay v. Annatts®; it, has been, ruled. that 
the burden is on the, plaintiff: to’ prove. 
malice and absence of reasonable and 
probable cause. ee eee ae 
4. Inthe present case, as far as C.C.No. 
163 of 1967 is concerned, the defendant 
had not prosecuted the plaintiff. The 
prosecution was done by his predecessor 
in-office. “If he continues a : proceeding 
already instituted; ‘he could not‘be. found 
fault with. Further; as pointed out by the 
Courts below, the prosecution in'such cases: 
is conducted by.the-Assistant Public Prose- 
cutor -andsthe Police Officer is riot ‘in. 
chargé.of the-case in the sense that he can. 
withdraw it at his’will and thereforé, thé 
defendant cannot: ‘be -blamed therefor. : 
Regarding G:C.No. 1206 of 1968, a; com-. 


1. (1958) M-L.J. (Gri.) 58 : (1958) 1: M.L:J. 
79 atp.81. soa 
‘2, (1969) 2 ANI ER. p541, >! 
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plaint had been received from one Krish- 
nan and on the basis of that complaint 
alone, the, defendant had acted. The 
defendant carinot, therefore, be said to be 
the person who initiated -the prosecution. 
M.C.No. 592 of 1967 was taken up as a 
result of an endorsement by an official 
superior. Thus, in none of these cascs, 
the first’ ingredient set out above has been 
satisfied., It is true that the prosecution 
has ended in favour of the plaintiff. But, 
that docs not, by itself, give him a cause 
of action. Further in the present. case, 
it: cannot be statéd that the defendant 
prosecuted the plaintiff without reasona- 
ble and‘ probable cause as, shown by the 
facts stated. already. In’ addition, it is 
not, éstablished that there is any indirect 
or improper. motive on the part of the 
defendant in attending to these proceed- 
ings. Thus, taking the facts into con- 
sideration, I am not at all satisfied that 
the defendant ‘was properly held liable 
to pay damages for malicious prosecu- 
tion. Iam of the opinion that no malice 
has'been proved and that the proceedings 
have been taken by the. defendant in the 
course’ .of his dutiés as an officer of the 
Government. The _ second appeal is 
allowed, the jud gment of the lower appel- 
late ' Court is'set aside. and that of the 
trial Court, restored. There ‘will be 
no order as to costs. No leave. ` 


S.J. Appeal allowed: 


IN THE HIGH COURT OF ae 
TURE’ AT MADRAS. - 


PRESENT: — P.S. Kailasam, F 





Peti tioner™ 


Kandaswamy Goundar .. 
ao. E : 
The Authorised Officer (Land 
Reforms), Coimbatore .. Respondent. 


Tamil Nadu Land Reforms (Fixation. of 
Ceiling on Land) Act (LVIII of 1961), sections 
3 (14) (ii) and 21-A—Wife and son inheriting 
property on the death of husband— Wife's right 
not recognised by authorised officer—Son found 
to. bein possession of surplus land—Mother 
not a member. of the family of the son—Mother’ s 
right is a pre-existing right and her share is to 
be excluded from sons share. 


X died leaving behind him his wife and 


son. He also; left ancestral property as 


*G,R-P, No, 1514 of 1974, 25th September, 1975. 
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well as separate property... The wife be- 
came entiticd to a half sharc in the sepa- 
rate property. of her husband along with 
hér son after the Hindu Womens’ Right 
to Property Act, 1937. This was not 
recognised by the Authorised Officer who 
determined a surplus in the hands of the 
son:. The-wifé had also filed a suit against 
the son to enforce her: ‘Tight which was 
dcerecd after the order of the Authorised 
Officer . An appcal was filed before the 
Land Tribunal. The Land Tribunal 
rejected the contention that the decree 
was only an adjustment of a` pre-existing 
right which the wife had in. respect of the 
properties and dismissed the Appeal: On 
revision filed by. the son. 


Held: the petitioner hereni is the gon and 
his family cannot. include’ his“ mother. 
Section 3 (14) (di) of Act LVIII of 1961. 
cannot be availed of against the petitioner. 
{Para. 3.] 


On the death of de father of the petitiorer 
after the. Hindu Womens’ Rights to Pro- 
perty Act came into. force, the petitioner 
as well as his mother were entitled toa 
half share each and this position of law 
was: erroneously not recognised by the 
Authorised Officer. The suit filed ‘by the 
mother and the decree that ensued only 
clarified the existing position `of law and 
the rights of parties and did not effect any 
transfer or partition after the Act came. 


-intoforce. The Avthorised Officer, there- 


fore, was in error is including the share of 
the mother. - Sirce on the facts, the peti- 
tioner will be entitled to only about less 
than ten acres no question of declaration 
of surplus arises. [Para. 3.] 


Petition under section 83 of Act LVIII 
of 196] praying the High Court to revise 
the order-of the Land Tribunal at Coim- 
batore, dated 21st December, 1973° and 
passed in L.T. Appeal No. 798 of 1973 
(Ref. No. 19-K/MRI/C Authorised Officer 
(Land Reforms), Coimbatore. 


R. Ghandramouli, for Petitioner. - 


K. Kumaraswami Pillai, Additional Govern- 
ment Pleader, for Respondent. 


The Court made. the following .- -` 
ORDER, — This petition is, filed by P+ 
Kandaswamy Gounder against whom pro- 


Ly 


ceedings were takén ‘by the Authorised 
Officer (Land Reforms), Coimbatore. By 
his order dated 20th July,.1973 the Autho- 
tised Officer found that’ Kandaswamy 
Gounder was possessed of a surplus extent 
of 3.560 acres. The petitioner in -this 
Court Kandaswamy Goundar objected 
to the Authorised Officer finding a surplus 
of 3.560 acres on the ground that his 
mothet Srimathi Pomnammal was entitl- 
ed to a’share in his father’s property and 
the'same has té.be excluded from his hold- 
ings and that the suit filed by his mother 
against him for declaration of her rights is 
pending in the-civil Court. It maybe 
mentioned that the father of Kandaswamy 
Goundar and -husband ‘of Ponnammal 
died on 2nd Novembar, 1948. “After thé 
Hindu Women’s Right to Property Act, 
1937 the mother became entitled to half 
share in the separate property of her 
husband along with her son. Subse- 
quently the suit filed by the mother was 
decrced on 12th September, 1973. ` 


2. The reason for rejecting the conten- 
tion of Kandaswamy the pstitioner herein 
given by the authorised officer as well as 
the Land Tribunal is that the lands were 
under the enjoyment of Kandaswamy on 
15th February, 1970 and the village acco- 
unt also showed that the lands were in his 
name and the fact that civil proccedings 
were pending which werc initiated in the 
year 1973 after the publication of draft 
statement under scction 10 (1) need not 
be taken into account. The Land Tri- 
bunal was of the view that as the prelimi- 
nary decree in the ‘civil suit was passed 
after 2nd October, 1970 the preliminary 
decree: will not be valid and the decree 
passed in favour of Ponnammal on 12th 
September, 1973 in O.S No. 411 of 1973 
cannot. be taken note of. The Land 
Tribunal was of the vicw that section 3 
(14) (#) and section 21-A (a) donot 
indicate that if a person has got a pre- 
existing right in respsct of certain proper- 
ties and a preliminary decree is passed 
after the notified date such preliminary 
decree can be held to b^ valid. The Land 
Tribunal rejected the contention that the 
preliminary decrce passcd. on 12th 
September, 1973 is only an adjustment of 
pre-existing right wich Ponnammal had 
in respect of the properties, and that the 
decreeimust bo held tå be valid. © ` ` ` 
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3. The -provisions of law that are relied 
on by the Land Tribunal'are sections 3(14) 
(#2) and: 21-A (a). Section 3 (14) (ii) 
states.that ‘ family ° inrelation to a person 
means the person, the- wife or, husband, 
as the’ casé ‘may ‘be, of. such ` person 
and his or her minor’ grandsons ‘and 
unmarried grand-daughters: in the ‘male 
line, whose father and mother are dead. 
In this. case, -the petitioner herein’ is 
the son and his family cannot include 
his mother. Section 3 (14) (#) cannot 
be availed of against the petitioner Kanda- 
swamy. The next section that is relied 
on is section 21-A (a). Section 21 relates 
to ceiling on future acquisition by inheri- 
tance, bequest or by sale in-execution of 
a decree. Section 21-A is in the form of 
a proviso to section 22. Section 22 relates 
to transfer or partition made on 'or after 
the date of the commencement of the Act 
but before the notified date. ‘It provides 
that the Authorised Officer may declare 
any transfer or partition to be void if the 
transfer or partition was for the purpose of 
defeating any of the provisions of this Act. 
Subsequently this section was amended 
but it is not material to refer to the amend- 
ment. Section 21-A which isin the nature 
ofa proviso to section 22.states that under 
certain circumstances a partition or-trans- 
fer shall be valid. Section 21-A (a) which 
is relied on by the land Tribunal provides 
that “Notwithstanding anything con- 
tained in section 22orin any other provi- 
sion of this Act and in any other law for 
the time being in force, where, any person 
has effected by-means of a registered ins- 
trument a partition of his holding or part 
thereof such partition shall be valid. In 
order to avail thé benefit‘of this proyiso 
the partition must be by a` registered 
instrument. But in this ‘case the. peti- 
tioncr Kandaswamy does not rely on any 
registercd instrument Of partition. ` His 
plea is that in law he was not entitled to 
19 acres as‘ his mother is entitled to half 
ofhis father’s property. The Court below 
was in crror in invoking the provision ‘of 
section 21-A (a). In law, on the death ol 

the father of the petitioner Kandaswamy, 

after the HinduWomen’s Right to Property 
Act came into force, the petitioner as well 
as his mothef is entitled to half share each 
and this position of law was erroneously 
not recognised by the Authorised Officer. 
The ‘suit filed. by the ‘mother and thé 
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decree that ensued only clarified, tke exist- 
ing position of law.and the rights of parties 
and did not effect a transfer or partition 
after the Acticame into force. In, this 
view,'the petitioner is right in his conten- 
tion that the Authorised -Officer was in, 
error in including the share of his mother.. 
The petitioner will-be entitled only to an 
amount, less-than 10 acres and therefore 
ino question of déclaration of surplus arises. 
4." "This petition is allowed. “There will 
‘be no order as.to costs. : Š 
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:  % ~Pajition, dllowèd: 
ÏN- THE HIGH COURT .OF J 
CATURE AT MADRAS. >  \ 


S aTa ý 
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PRESENT :—Ẹ} Sethuramän, 'F. 
. rh I 


dy 


S. Sama Iyer, and others 
j. a = ike i . 


d . . Appellants* 
OKK. Appachi Gounder:. Respondente 
Specific erformance—Agreentent of sale—Suit 
decreed and document of sale eventually executed 
by Court—Simple’ money ‘creditor obtaining 
decree—Sale of properties in execution—Court- 
Auction—Specific performance. decree chal- 
lenged as fraudulent and. collusive—Rights of 
parties > aai OPES ake e 


to. . oatel 


A stranger is. certainly not, bound: by a 
judgment obtained by fraud and collu- 
POR cee. a aa [Para.. 7.] 
Even’ in the case of a private’sale until 
the execution of the'sale.décd. by the vén- 
dor the purchaser does not derive any title 
to the property.” The liw'is clear that 
ina specific. performance suit until the sale. 
deed was executed ,by the Court on ‘the 
failure of the defendant'to do so the plain- 
tiff did not ‘dérive any title. to the suit, 
property. ` The sale by the Court has to be’ 
treated as‘on the samé footing as a sale by, 
an individual party inasmuch as the Court 
‘executes the sale deed only.on_ behalf of 
the party." ~ i [Para: 8.]. 


Gases referred'to:— F Aa x 


Rali Dayal-v. Umesh Prasad, ALR. 1922 
Pat: 63; Tribeni Miskra v. Rampujan, A.L.R. 





"SA iNo, 1098 of4972; - 26th September, 1975; 
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1970 Pat. 13 ; Bengal Coal Co., Lid. w. Bal-. 
mukunda Goenka, A.L.R. 1955 N.U.C. Cal. 
1068; S. Ramalingam v.. G. R. Fagadammal, 
(1956) An.L.T. 365: AIR. 1957 A.P. 
960 ; Mrs. Christine v. K. Uggapba, A.L.R. 
1966 Mys. 299.. w Pe 


Appeal against the decree of the Court of 
the' (Additional). Subordinate Judge; Erode 
in Appeal Suit No. 14 of 1970, dated 20th 
September, 1971 ‘preferted: against the . 
decree of the Court of the District Munsif, 
Coicherspeleyan in OS. No. 184 of 
1967. N z ' 


I. Somasundaram; for Appellant. , l 
S. Sethurainam, T. Somasundaram and A, 9: 
Venkatachalamurthy, for. Respondent. . |, 

Seo PLES. SI nate hae 
The Court delivered the following i5] 
Jupemenr.—The plaintiffs are the appel- 
lants: The plaintiffs’1, to 4 are the sons 
ofone Subbier and the fifth plaintiff is the 
widow.:.The .defendant’ is. the Court 
auction-purchaser in execution of a money 
decree. against the vendor of: Subbier- 
Subbier died in 1960.: The!suit‘proper- 
ties belonged to the family. of .one ‘Srini- 
vasa Iyer who was ranning a ‘bank at 
Gobichettipalayzm. Subbier had transac- 
tions with the ‘said. ‘Srinivasa Iyer, . the 
banker. "The amount of deposit made by 
Subbier came’ to about: Rs.. 9,000 in or 
about 1958.. On `17th- October, ‘1958 
Srinivasa Iyer and his-eldest.son’ Subba- 
rathnam are alleged to have entered: into 
an agreement for the sale <f the suit proper= 
ties in: favour of Subbier for Rs. 9,000. 
Subbiér was said to have been put in 
possession of the ‘property on that: date. 
Subbier was alleged. to have dealt with 
the land as his own.. However, a sale. 
déed was not exectted in favour of Subbier. 
till the death of Srinivasa Iyer. «His legal 
representatives were thereafter-called upon 
to execute a sale deed in favour of Subbier. 
They did notdoso. Therefore, the plain- 
tiffs filed O.S..No. 93 cf 1961. on the file 
of the Sub-Court, Erode, forspecific per- 
formance of the agréement against the. 
legal! representatives of Srinivasa Iyer. 
The defendants in that suit remained ex 
parte and there was a decree for specific, 
performance on 17th February,. 1962; 
Two months’ time was given for execution 
of the sale.deed by the defendants. As the 
defendants in O,S..No. 93 of 1961 failed. to 


Jj; 


éxécute the sale deed even in pursuance of 
the ‘decree,.the sale deed was actually 
executed by the Court on 16th December, 
196065. 4T coe a BE Pa 

2. „It appears that a simple money credi- 
tor of Srinivasa Iyer filed a suit O.S. No. 
72 of 1961. ;He attached the properties 
during the pendency of ‘the, suit - and 
brought to sale the plaint scchedule pro- 
perties in execution of the decree in O.S. 
No. 72 of 1961. The defendants purchas- 
ed the properties in the said Court-auction 
on 4th March, 1965. ‘The sale was con- 
firmed by Court on 8th July, 1965: As 
the Court-auction-purchasér began. to 
interfere with.the plaintiffs’ rights -to. the 
properties, the plaintiffs came forward with 
a suit for.a declaration..and, permanent 
injunction or. alternatively for possession 
of the suit properties. : me 
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3. The Court-auction-purchaser who was 
impleaded as the’ defendant, contested the 
suit, He claimed that the alleged agrec- 
ment of sale on 17th October, 1958 in 
favour of Subbier’ was an antedated one 
and not supported by any consideration. 
He disputed the claim:of. the -plaintiffs 
‘that Subbier was put in-possession of-the 
-plaint schedule propsrties: He submitted 
to the:Court thatthe decre- in the specific 
performance-suit O.S. No. 93 of 1961 was 
‘the result of a fraudulent-and collusive 
transaction between the families of Subbier 
and Srinivasa Iyer: -It was also pointed 
out that. the properties described in the 
tagreement -(Exhibit A-1) were- not the 
suit properties that the agreement didnot 
-avail:the plaintiffs. :. Tt was ther¢foresuk- 
‘mitted that the plaintiffs were not entitled 
to''the” declaration “and injunction ‘or 
possession prayed for.” -te ay ou : 
a ett EM sia Bees dee 
4. The learned District Munsif held that 
the agreement for sale under Exhibit A-1 
and the decree.in O.S. No. 93 of 1961 
were valid: and that they had, not been 
obtained fraudulently or collusively. . He 
~ further held thatthe plaintiffs had got 
“title to the suit lands as owners of the-suit 
_ lands and that they would be. entitled to 
possession thereof. -In,view of the, fact 
that, the suit lands were in the enjoyment 
of cultivating tenants, he held. that..the 
plaintiffs were not entitled -to ‘actual 
. possession.: He found that the defendant 
was in possession of the suit lands by. 
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leasing them out to ter'ants and-that tlisie! 
fore, the plaintiffs would not--be ! entitled 
to . permanent injuncion. “He” decreed 
the suit:for declaration: and for‘ possession 
with costs. Heute. ae 7 ote : p Le 
at iu d dee “ae ge E ee a e 
5. On appeal by the déferidant;": the 
learned Subordinate Judge found that the 
plaintiffs had not proved that'the suit pro- 
:perty ‘was, covered by Exhibit A-1. He 
found. that, the:.agreement,. dated‘: 17th 
October, 1951 between Subbier and Srini- 
vasa. Iyer and. his eldest son -was neither 
true, ; nor valid, nor. -supported ‘ by 
‘consideration and that the-decree obtain- 
ed in O.S.: No. 93 of! 1961 was the result 
of fraudulent conduct -and collusion bet- 
ween the plaintiffs-and the heirs. of Srini- 
-vasa lyer in that suit.:- Hè also held that 
the’ plaintiffs were not entitled to. declara- 
‘tion and injunction or posséssion as prayed 
for. 7, > eye ae Rake Te en 
toy ma nae i EA tir EER ot ` 
6. -The present appeal has been filed by 
-the ‘plaintiffs who-had lost. in thelower 
‘appellate Court. -The maineffort of the 
learned counsel for the  appéllants was'to 
show that the defendant derived his title 
from Srinivasa Iyer arid that therefore; . he 
is. bound by the proceedings in O.S.‘No. 93 
of 1961..: It was also submitted thatiunder 
-Exhibit A-1- and/or under‘‘the decree: jin 
O'S. No. 93 of 1961, the plaintiffs had 
become entitled to the suit properties and 
that the defendant wha.derived his title 
‘through Srinivasa Iyer’. is bound: by the 
-decree: against Srinivasa Iyer himself: For 
the proposition that the’.. Court-auction- 
‘purchaser .was a represéntative ! of; the 
‘Judginent-debtor the learned counsel cited 
- the decision in Kali Dayal v. Umesh Prasad’. 
‘Tt was ruled in that case by a Bench of the 
“Patna High Court. that. ‘THe auction- 
purchaser is the: :representative : of -the 
judgmént-debtor ‘and: seems‘ to: béion the 
. same footing as the, person claiming under 
-him.’’:..It-was pointed out thérein that a 
- person claiming through or urider another 
. when. he derived his, title through 'that 
other cither by assignment, inhéritancé,or 
‘succession 6riwhen hé held a subordinate _ 
title granted by the.other, he could have 
Tno better title'than the person through or 
“under whoin vhe‘ claimed.- It iwas also 
held that the provisions of section 11 of the 


E 


1. AIR? 1922 Path 63- 220! hE. 


$: 
fe co 


834 a 


Civil Procedure Code, applied to such 
cases, If the.decree-was a valid decree, 
then in view of the ruling the defendant 
would be. bownd by. the decree in O.S. No. 
93 of 1961. The question is whether the 
said decree was a valid one and binding 
on the defendant. Á f : 


4. Learned counsel for the respondent 
drew my attention to..the provisions of 
section 44.0f the. Evidence. Act and-relied 
on'the decision. in .Tribent Mishra v. Ram- 
pujan', in support of the . proposition that 
‘a decree ororder can be challenged on 
ground of fraud in a collateral proceeding 
without any- suit for sétting aside the 
decree, irrespective of the-time -when the 
judgiient was delivered or order or decree 
was passed. Section. 44 of the Evidence 
-Act provides that “ Any party to a suit.or 
other proceeding may. show that any 
judgment, order or decree which is rele- 
vant under sections 40, 41 or 43, and 
which has-been proved by the adverse 
party, was delivered by a. ‘Court not: com- 
petent to deliver it, or-was obtained by fraud 
or collusion.’ (ttalics’ by me). It is 
this provision which was consirved by the 
Patna High Court in the case cited.. The 


‘relevant passage in paragraph 13 which is - 


found extracted-in the head note is as 
follows: “ The right as given by section 
44 has not been fettered by any limitation 
‘whatsoever and-it is manifest that-sucha 
right is quite independent. of the right to 
get a judgment or decree etc. set-aside by 
bringing å regular suit for the purpose. 
A decree or Order can be challenged on 
ground of fraud in a collateral proceeding 
without any suit for setting aside the decree 
irrespective Of the: time. when the judg- 
ment-was delivered or order or.dccreé was 
-passed.?’ :Titi Bengal Coal Go. Lid. v. Balmu- 
kunda’ Goenka?, a Bench . ofthe Calcutta 
-High Court has pointed out. . “-The plea 
“of res judicata: pre-supposes that there is a 
decree or. judgment which has. legal exis- 
‘tence or validity.. ` If the decree is a nullity 
‘and non-existent in the eye of law, no plea 
of res judicata can be founded ` upon it, the 
‘defendant in fhe suitin which the decree 
‘was passed, just as much as .any stranger 
` to the suit, being free under section 44.0f 
‘the Evidence Act to.show that it is so.”’ 


i 
1 





1. -A.LR. 1970 Pat. 1.3. 
2, A.LR.1955 N.U.C.Cal.1068... . 
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(italics by me). ` The’ Calcutta High 
Court has in this connection considered 

the'impact òf section 11; Civil Procedure 

Code, also. Unfortunately a fuller. text 
of the judgment is not available. But the 

principle laid -down‘therein is to my mind 

quite clear that a stranger is certainly not 
bound by a judgment obtained by fraud 

‘and collusion and I. would -adopt with 
respect the principlés set out above. --The 
result is that it is possible for the defi:ndant 
here to show: that the earlier proccedings 

‘between - the: ‘legal represcntatives -of 
‘Subbier and the- legal represcntatives- of 
Srinivasa Iyer-were merely collusive or 

fraudulent. The fact that ths heirs of 
Srinivasa Lycr remained ex parte in the said 
-prcceedings is tell-tale. From the fact 

‘that the heirs of Srinivasa Tyer remained 

‘ex parte in the.said proceedings. ` I-am 

satisfied that the said proceedings were 

only collusive and were initiated-with some 

ulterior motive. - Whether `a’ judgment. 
was obtained ‘by fraud or collusion is a 

“question of fact? I seeno reason io-disturb 
the finding'on such a point of the lower 
appellate Court on this point; “` 


8. Even assuming that.the said decree 
was.not the result of collusion, still‘1 may 
examine the position whether the plain- 
tiffs have obtained any right in respect of 
the suit property. prior to the :defendant’s 
purchase under the Court auction. The 
suit 0.5.No. 93 of 1961 was filed in 1961, 
for. specific performance.. The decree 
was passed on 17th February,.1962. There 
was time for two months. for executing 
the sale deed. The legal representatives 
of Srinivasa Iycr did not do so. There- 
‘after, a sale decd was executed by the 
Court only on. 16th December, 1966. 
The question is whether. the rights of the 
plaintiffs startcd from the passing of the 
decree or from the exccution of the sale 
deed. -On this- point, there are two 
authorities. Even in the case of 4 private 


-sale until the ‘exccution of the sale deed 


the purchaser does not- derive any title 
to the suit- property. It was held - by 
Viswanatha Sastri J., in 9.-Ramalingam v. 
G. R. Fagadammal', that “in view of sec- 
tion 54 of the Transfer of Property Act 
there is no-room for the contention that 
the purchaser; becomes in equity. the 





.-1. (1956) An,L.T.-365- : AIR. 1957 A.P. 
A T at Pi - an ( a r 


{ eos s 


‘owner of the estaté. under the contract of 
Sale. and the’vendor holds’ the property 
in trust for him. *?’ ‘Assuming that Exhi- 
‘bit A-} was a-genuine document;. the 
plaintiffs cannot trace ‘their rights- "pack 
to 1958 as until they gotithe sale deed in 
their favour; there was no question of the 
property.in equity vesting in them. With 
reference to the Court auction, the Mysore 
High Courtin Mrs. Christine y. K. Ugappa?, 

has pointed, dut that the. transfer by Court 
on ‘behalf. of the _judgment-debtor ‘has 
all the.characteristics ofittransfer inter vivos, 
and : title: passes. “with the execu- 
tion :.and? .registration: of ‘the. ‘sale 
deed and does not. flow: from ‘decree. 

All. ‘the, earlier .cases . on. the: - point 
‘including the .decision of. thes Andhra 
Pradesh High Coutt : -cited;above.: have 
been reviewed in. that ‘case::. "The law-is 
therefore. clear. that until: the. ‘sale deed 
was executed :by the ; Gourt the plaintiffs 
did not deriye. any title to the suit pro- 
perty. .The, ‘Court. executed: the :sale 
deed ‘only on 16th Décember,.” 1966. But 
the Gourt auction had already been held 
on Ath March, 1965 -and ‘the sale had been 
confirmed on Bth July, 1965..:: As pointed 
out by the learned Counsel.for the respon- 
dent,.the whole proceedings for the pur- 
pose. of getting the sale deed executed in 
favour of the plaintiffs through the. Court 
appear to have manoeuvred only. to’ get 
over the Court-auction | sale. “However, 
it is unnecessary to go into this point any 
further. Even assuming that the plaintiffs 
had got any right under the specific per- 
formance suit, still the sale-in favour of 
the.. plaintiffs “would - be, effective " only 
from'16th December, 1966. As‘the pro- 
perty ‘had. already been’ sold : ‘by Court, 

the plaintiffs cannot derive any title under 
the sale deed executed by the Court. 

The sale by the Court has to be treated 
on the same footing as a sale by an indivi- 
dual party as the Court executes the sale 
deed only on behalf of the. party. . ' As 
the heirs of Srinivasa Lyer could not have 
conveyed the property in favour of the 
plaintiffs after the Court-auction similar- 
ly; the Court . also :could: not have 
conferred title on the. plaintiffs by execu- 
ting a sale deed after-the Court auction. 

There was no title. of Srinivasa, lyer or 


his heirs to be conveyed, TRT there 


“1. ALR. 1966 Mys. 299. 
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-are no merits in the appeal filed. by ‘the 
plaintiffs. - : It is therefore dismissed. . ‘The 


respondent will be entitled to his costs. 
No leave. 


ees — Appeal dismissed. 


CATURES ‘AT MADRAS. 
PRESENT : iM: M. Jrmail, JS: 


Sivan Pillai . 2. _ Abilis 
ee a 
kokayin and others ..: Respondents. 


Civil Procedure Code (V of 1908), Order 34, 
rile 2— Suit on mortgage—Preliminary degree 
passed— Failure of mortgagor to pay the amount 
— Application under. Order 34, tule 5 for sale 
of 2 the’ property after '3. Pears — Whether -barred 
by ‘limitation— Limitation , Act: eee of 
1963), Article 137: Eii 


‘Order '34,. Civil Préiedure Code, itself 


expressly contemplates the ‘passing of a 
final ‘decree as the only method of termi- 

nating’a Suit in which a preliminary dearee 
had already been passed. | [Para. 4.] 


Under the. ‘rules: of: Order 34, the 
Court \is bound to fix a date- within the 
outer limit of 6 months for the mortgagor 
io pay the arnount in question. The 
Gourt’s failure.to do so cannot mear that 
the time begins to run from the.date of the 
decree itself. , If the Court failed to dis- 
charge its duty, the general principle is 
that no litigant should suffer as a conse- 
quence of the failure of the Gourt or the 
mistake committed L the Court. 


. -[ Paras. T and 2] 


In the instant case, an LA, under Order 
34, rulé 5-of Civil .Progedure Code was 
filed beyond 3 years after the passing of 
the preliminary décree which was not in 
accordance with Order-34 The. defen- 
dant pleaded the bar of limitation. 


Held.: The’ secord plaintiff-appellant 
would be entitled tô a final decree for the 
sale of. the’ property as s prayed for in ‘the 
Da ' Trara, 10.1 


Cases 1 re lerréd to:— 


Angammali v: Muhammad Suldiman Lebbai, 
(1945) 2 MES: 239 : 58 L.W. 492 : ALR. 


5A. No. 1947 of 1972. 8th December, 1975 
+ 
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1946 Mad. 38 ; Qazi. Ghulam Amir.v. Mt. 
Masuda Khatum and others, A.I.R.. 1943 All. 
321. + F ae 


Appeal against the decrece of the Court of 
the Subordinate” Judge, Padmanabha- 
puram in Appeal Suit No. 379 of 1970, 
preferred against the decree of the Court 
of the District “Munsif (Principal) of 
Padmanabhapuram jin I.A: No. 126 of 
1969 in O.S. No. 635 of 1957. - 


P. Anantha Krishnan Nair, for Appellant. 
S. Padmanabhan, for Respondents... 
The Judgment-of the ‘Court was delivered 
Ismaily F-—The ‘second’ plaintiff in OS. 
No..635 of 1957 on-the file of thë- Court 
,of the principal District Munsif, Padmana- 
bhapuram who lost before the Courts 
below, is the appellant herein. “The suit 
was instituted. by the predecessor-in- 
interest ofthe appellant herein and during 


the pendency of the suit, he having died, 
the appellant herein was brought on 


record as his legal representative and as ` 


the second plaintiff to prosecute the suit. 
The : suit’ was to enforce a mortgage and a 
preliminary: decree was passed -on 30th 
January, 1958. Thereafter, in 1969, the 
appellant filed I.A. No. 126 of 1969 pur- 
porting to be under Order 34, rule 
5 of the First Schedule to the Code of 
Civil Procedure for passing a final decree 
for the sale of the property: Admittedly, 
thc amount decreed bad not been. paid by 
the respor dents herein. The respondents 
put forward ‘the contention that, since the 
preliminary decree was passed on 30th 
January, 1958 and since the application in 
I.A. No. 126 of 1969 was filed after the 
expiry of.3 years from the date of the 
decree, the said application was barred 
by limitation. “The Courts below accept- 
ed this- contention of the respondents 
herein and dismissed the application filed 
by the appellant. Hence the present 
second appeal by the applicant in .A. No. 
126 of 1969 who was the second plaintiff 
m O.S. No. 635 of 1957. os 


2. The only question for consideration is 
whether the said I.A. filed’by the appel- 
lant herein can be said to be barred. by 
limitation. -i ; 
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3. : Admittedly, in this case the. prelimi 


‘nary decree, dated 30th: January, 1958 


Was not passed in accordance with the 
provisions contained in Order 34 of 


the ‘First Schedule-to the. Code of Civil 


Procedure. -:Order .34 of the -First 
Schedule to. the -Code of Civil Procedure 


deals with suits relating „to. mortgages 


of immovable properties. That. -order 
covers all types of suitsiin. relation. toi a 
mortgage, such as, a suit by the mort- 
gagee for recovery. of the money or for 
sale of. the property or -for foreclosure, 
Equally, it deals with a suit by.the mort- 


-> gagor.for redemption. In different rules 


of that. Order’ specific provisions have 


-béen, made as ‘to the manner in which-a 


suit on a mortgage can :be-. disposed : of 
depending upon the question, whether the 

suit.was.for an enforcement of a mortgage 

by way of foreclosure or sale or whether-it 
Was.a suit for redemption by the mortga- 
gor: All that is necessary ‘for the. pur- 
pose of the present second appeal ‘is to 
point out that the said Order contemplates 
the disposal of the suit-in two stages: by 
passing a preliminary decree. ‘in-the first 
instance and passing.a final decree ilti- 
mately. . With regard: to each one of the 

types of the suits. referred to-dlready, the 

Order itself indicates what'should ‘be the 

contents of the preliminary decree as well 
asthe finaldecree. As far as the present 
case is Goncerned, -we are concerned with 
a suitfor the enforcement ofa mortgage by. 
the sale of the mortgaged property.’ Order 


34, rule 4 (1) dealing: with a: ‘preli- 


minary decree in a suit for sale states that 
the Court:shall pass a preliminary decree 
to the effect mentioned in clauses (a); (b) 
and (c) (i) of sub-rule (1) of rule: 2,.and 
further directs that, in default-of the’ de- 
fendant paying as therein mentioned, the. 
plaintiff shall be entitled to apply for a 
final decree directing that the mortgaged 
property or a .sufticient part thereof be 
sold, and the. proceeds of the sale, after 
deduction.therefrom of the expenses of the 
sale, be paid into Court and applied in 
payment of what has been found or-declar-. 
ed. under or by the preliminary decree due 
to the plaintiff, together withsuch amount 
as may have been adjudged due in respect 
of subsequent costs, charges, expenses and 
interest, and the balance, if any, be paid 
to the defendant or other perso: s entitled 
to receive the same: Rule 2.(1).of Order 


I] SIVAN PILLAL J. ANBAYYAN (Ismail, 7.) 


34 deals with a preliminary decree in a 
suit for foreclosure and states that :— 


“ In a suit for foreclosure, if the plaintiff 
succeeds, the Court shall pass a preli- 
minary dearee— . ‘ 


(a) ordering that an account be taken 
of what was due to the plaintiff at the 


date ofsuch decree for— 


(i) principal and interest on the mort- 
gage,. ` a : 5 

(ii) the costs of the suit, if any, award- 
ed to him, and l -7 : 
(iii) other costs, charges and expenses 
properly incurred by him upto thatdate 
in ‘respect of his mortgage. security, 
together with interest thereon ; or * 


(b) , declaring the amount so due ai that 
date ; and : : i; 


(c) directing :-—~ 


(i) that, if the defendant pays into 
` Court the amount so found or declared 
due òn or before such daté as the Court 
_ may fix within six months from the 
date.on which the Gourt:confirms.and 
countersigns the account taken under 
clause (a), or from the date on which 
such amount is declared in Court under 
Clause (b), as the case may be arid 
thereafter pays such amount as may be 
adjudged due in‘respect of. subsequent 
costs; Charges and expenses as provid- 
edin rule 10, together with subsequent 
interest on such sums respectively as 
provided in rule 11, the plaintiff shall 


deliver up to the defendant, or to such _ 
person as the defendant appoints, all — 


documents in his possession or power 
relating to, the mortgaged property 
and shall, if so required, retransfer the 
property to the defendant at bis cost, 


free from the mortgage and from all — 


incumbrances created by the plaintiff 
or any person claiming under him or 
where the plaintiff claims by derived 
title, by those under whom he claims, 
and shall also, if necessary, put the 
defendant in ‘possession of the. property. 
A` combined. reading of. Order 34, 
rule 2 (1) ‘clauses. (a), (b) and -(c) (i) -and 
rule .4.(1) in so far as.a suit relating to 
enforcement.of a mortgage -by tre sale of 


‘887 


the mortgaged prcperty is concerned, will 
-involve (2) the Court passing a preliminary 
-decree ordering that an account be taken 
of what was due to.the plaintif on the date 
‘of such ‘decree for. the principal. and 
interest on the mortgage ; (i) ar declar- 
ing the amount so‘due at that date’; (iit) 
directing. that if the’ defendant pays.the 
‘amount into Court so found or declared 


-due:on or before such date-as the. Court 


may fix within six months-from the date 
on which the Court. confirms and counter- 
signs the accourt taken under clause (a), 
or from the date on which such .amovnt is 


declared the Court under clause (b) ; and 


(tv) directing that, in default. of, the 
defendant: payirg as therein mentioned 


‘within the time prescribed, the plaintiff 


shall be entitled to apply for a final decree 
directing that the mortgaged property or 


‘sufficient part thereof be sold and also the 


manner in which the proceeds of the sale 
should be applied. Form No. 5 in 
Appendix D ta the- Code of Civil Proce- 
dure gives the form of preliminary decree 
for sale under Order 34, rule 4 
where accounts.are directed to be taken 
and Form No. 5 Aofthe same Appendix 
gives the form of preliminary decree for 
sale under Order 34, rule 4 when 
thé Court declares the -amount due. 
Clauses 2 and 3 of this Form are as-follows 


‘and they incorporate the provisions con- 


tainedin Order:'34, rule 4 read with 
rule 2, Civil. Procedure Code. - - 


“2. And it is hereby crdered.ard de- 
creed as follows :— | ; 

(i) that the ‘defendant do pay into 
Court on-or before the... .day of... .or 
‘any later date upto which time for 
payment may be extended .by tre 
‘Court, the said sum óf Rs....... 


.. (i). that, on -suck paymert and on 
payment thereafter before such date 2s 

_ the Court may fix of such amount as the 
Court may adjudge ‘due in respect-of 
such costs of the suit and-such costs, 
charges and expenses as may be payable 

- under rule 10 together with suck subse- 
quent interest as may be payable under 
rule 11 of Order 34, of tke First 
Schedule tc the Code of Civil Procedure, 
1908, the plaintiff shall bring into Court 
all documents in his possession or power 
elating to the- mortgaged property in 
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the plaint mentioned and all such docu- 
ments shall be delivered over to the de- 
fendant,or to such person as he appoints, 
and the plaintiff shall, if so required 
: reconyey or retransfer the said property 
- free from the said mortgage and clear of 
and free from all incumbrances created 
by the plaintiff or any person: claiming 
under him or any person under whom 
. he claims and shall if so required, deli- 
ver up to the-defendant quiet and peace- 
able possession of the said property.” 
“3; And it is “hereby further ordered 
and ‘deoreéd that, in default of payment 
as. aforesaid, the plaintiff may apply 
to.the Court for a final decree for the 
sale of the mortgaged property ; and on 
such application being made, the mort- 
gaged’ property or a sufficient part 
-thereof ‘shall be directed to be’ sold 
` and for the purposes of such sale the 
'. plaintiff shall produce before the Court 
or such officer as it appoints all dacu- 
ments in his possession or power relating 
_ to the mortgaged property.” 


In the present case, admittedly the preli- 
minary decree that was passed on: 30th 
January, 1958 has not been in terms. of 
Order 34, rule 4:as ‘well -as: -Form 
5-A of Appendix D to the Code of Civil 
Procedure. Under these. circumstances, 
the question for consideration is whether 


the application . filed: bythe appellant . 


herein in 1969 for passing a final decree 
can be said to have been barred by limi- 
-tation atall. =) 2) a’ T 
4. Before I deal with this question, I 
may straightway mention certain admitted 
_and well-settled principles. Not merely a 
suit on a mortgage,‘ but also a partition 
sult as'well as a suit for dissolution of part- 
nership and accounts invalve the passing 
ofa preliminary decree in the first instance 
and thereafter a. final decree. Another 
Principle that has been settled is that an 
application for passing a final decree in 
the suits mentioned above is not an appli- 
cation in cx cution of the decree ; but it is 
only an application. in a pending suit. 
Thus, it is clear that the passing ofa preli- 
Minary decree, does not terminate the suit 
and notwithstanding the - preliminary 
decree , the suit is pending and the suit is 
.|terminated-or comes tc an end only by the 
Passing, of the final degree, - A perusal 


.JOURNAL REPORTS 


[1976 


of the various rules contained in Order 
34 makes it clear that whatever the 
nature of the suit on a mortgage, in every 
suit that Order contemplates the’ passing 
‘ofa preliminary decree in the first instance 
and thereafter the passing’ of a° final 
‚decree. Therefore, it is clear that Order 
34 itself expressly contemplates , ;the 
passing ofa final decree as the only,method 
-of terminating a suit in which a prelimi- 
nary decree has already been passed. -' As 
far as the suit for partition is concerned, it 
has been held by several decisions that 
‘there is noperiod of limitation for the 
application for passing a final decree. 
Similarly, an application for passing of a 
final decree in 2 suit for dissolution of 
partnership -and..-accounts is also . pot 
governed. by- any period of limitation. 
-However, asfar asasuitona mortgage is 
concerned, it has been-held’ by Courts in 
this country that Article 181 of the -First 
Schedule to the Limitation Act, 1908, 
corresponding to Article’ 137 ` of -the 
Schedule to the. Limitation Act, 1963, 
-applies to an application forthe passing 
‘of a final decree. ` In this case, the ‘appli- 
cation was for passirig a final decree 
directing the ‘sale of the property, on 
‘default committed ky the’ mortgagor in 
paying the amount mentioned in the preli- 
_minary| decree. ‘Article 137 of ‘the 
‘Sohédule’ to the Limitation’ ‘Act, ‘1963, 
“reads as follows i— ` tp gee 


ra a Bede N AA 
"~ £137. Any other Three When.. |: the 
“application _- for. years ‘right to apply 
‘which no period of - accrues.” 
limitation is provi- . be oe Sed 
ded ` elsewhere in. - 
this division. . .. 


Thus, it'is clear that, this is a residiiary 
_Article not specifically dealing with an 
‘application for the passing ofa final decree 
in a mortgage suit and it is by interpreta- 
‘tion of Courts that this Article has been 
_ held to apply to an application for- the 
' passing of afinal decree. The period of limi- 
-tation commences, under the terms of the 
entry in’ the third column, when the right 
to apply accrucs, namely, in the*case of an 
application for the passing ofa final-decrce 
directing the sale of hypotheca, from ‘the 
date fixed for payment of the mortgage 
. amount in the préliminary-decree, if with- 
in the time sa fixed, the défendant .does 
not pay the amount. Within the period.of 
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3 years from that date, ifthe application, 
for passing a final decree is not filed, it has 
been held that such an application will be 
barred by limitation. It is too late in 
‘the day for questioning the correctness of 
-the view-that-Article 181 of the old Limi- 
tation Act or Article 137 of the new Limi- 
tation Act willapply to such an application’ 
‘though it does not appear that a parti- 
‘cular feature peculiar to suits of this nature 
has been considered in the past. As I 
pointed out-already, whether it is a suit 
for partition or a suit for dissolution of 
‘partnership and accovnts or a suit on a 
mortgage, the suit does not terminate on 
the passing of the preliminary decrec, but 
terminates only on the passing of the 
final decree. In a suit on a mortgage, 
after the passing of the preliminary de- 
‘cree, ifthe decree-holder-plaintiff does not 
apply for the -passing of a final decree 
within the period prescribed by Article 
181 of the old Limitation Act or Article 
~137 of the new Limitation Act and on 
that ground the said application is dis- 
missed as barred by limitation, what 
‘happens to the pending suit itself does not 
‘appear-to have been considered so far. 
"I gave ari. opportunity to counsel on both 
sides to draw my attention to any decision 
which has considered this aspect to the 
matter ; but ‘the learned counsel on both 
‘sides represented to me that they were not 
able to cams across any decision which 
“has - considered this question. If the 
` analogy of the partition suit is taken, once 
a preliminary dvorce declaring the shares 
‘of the parties has been passed, that.suit 
‘is said to be pending till a final decree is 
‘passed. > And there being no period of 
limitation prescribed for filing an applica- 
tion ‘for final deorce in such a‘suit; the 
-suit will be ‘pending till a final decree 
‘is actually passed and there is no’compul- 
sion on any of the partics to the prelimi- 
nary decree to’ apply for a final decree 
within a particular time. This situation 
has been actually takch into account by 
this ‘Court in framing the Civil Rules of 
Practice and Circular Orders. In “Rule 


26, it is stated :— 


°° 26. Proceedings not to be adjourned 
` „sine die or struck off the file—No suit, 
appeal, matter, Or proceeding, shall, 
. under any circumstances .whatever, be 
adjourned sine die or struck off the file ; 


„decree . within: a 


.décree ) 
-on the -ground ‘that the decree-holder 
-hàd not applied for the passing of a 
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and if, by inadvertence, a-day certain 
for the further hearing is not fixed by 
_ the Court, or. a case is ordered to. be 
struck off the file, the case shall be posted 
and come on for hearing one month 
from the day on which it was before the 
Court, or; if the Court is then closed, 
on the next day thereafter on which the 
Court is: sitting : , a 
Provided that in a suit for partition in 
-which a preliminary decree has been 
. passed the Court may adjourn the pro- 
ceedings sine die, with liberty to any of 
. the parties ta whom shares have been 
allotted to apply for.the passing of a 
final deeree.’* © me Ty 


` Therefore, with regard to a suit for parti- 


tion, once.a preliminary decree has been 
passed, it has to be adjourned sine, die 
with liberty to any of the parties to whom 
shares have bcen allotted to apply for the 
passing of a final.decrce. - If the parties 
to whom shares have: been allotted under 
the preliminary decree do ` not 
apply for the passing -of a final 
‘reasonable time, 
the Code does not confer -a power 
on’ the: Court: to dismiss that - suit 
on the ground that nobody has applied 
for the passing of the final decree, either 
sto. mott-or on the application of any one 
of the -parties to the.suit. So also even 
though Order 34 of the First Schedule 


to the Code of Civil Procedure ela- 


borately deals-with the manner of disposal 
ofa suit on a mortgage, it does not contain 
any provision for dismissing a suit on a 
mortgage in which a. preliminary 


has been passed already, 


final decree within the time prescribed by 
law, either suo-motu or on the application 
of the judgment-debtor: As a’ matter Of. 
fact, once the application made by, a 
decree-holder for passing a final decrec 1s 
dismissed oh the ground that it is barred 
by limitation, we are left with a peculiar 
and nebulous position of the suit being 
still pending and the preliminary decree 
already passed not having been cancelled; 
but at the same time, the decrée-holder 
in the suit not being able to realise the 
fruits of the decree which he obtained 
under the preliminary deoree. I may 
also mention in this context that even 
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though Order 34, rule 2 (1) read 
with. rule 4 (1), Civil Procedure Code 
contemplates a Court fixing a date within 
6 months before which the amount deter- 
‘mined by the Court or declared by the 
Court ‘should be paid by the mortgagor, 
at every stage, there is provision in that 


Order itself for ext nding the time so ` 


fixed. As a matter of fact, even in-a'case 
where a sale has already been ordered and 
has' been. held, there is a pravisicn for 
payment of the amount due by the mort- 
.gagor before the confirmation of the sale. 
‘All these may indicate that the judgment- 
debtor .has an opportunity of paying the 
amount not merely within the time. pres- 
cribed under Order 34, rule 2 (1) read 
with rule 4 (1), Civil Procedure Code 
or within the extended time, but-also even 
before the confirmation of the sale itself, 


5. It is these features that are present 
in Order 34, . which had been con- 
sidered by Somayya, J., in Angammal v. 
Muhammad Sulaiman Lebbui*. In that case, 
a preliminary decree for redemption of a 
usufructuary mortgage was passed on 15th 
October, 1935, and the time -fixed for 
payment was 15th January, 1936. The 
plaintiff who was the mortgagor did not 


deposit the amount by the date fixed, nor , 


did’ she ask for extension of time under 
-Order 34; rule 7 (2) of the Civil 
Procedute Code. She deposited the 
amount.towards the end of 1942 and then 
‘applied under. Order :34, rule 8 of 
‘the: Code. asking the Court to pass.a final 
decree-with a direction to the defendant to 
deliver the mortgaged property to -her. 
Somayya, J., held that she was entitled 
to the remedy asked for by her in the peti- 
tion and th. outer limit beyond: which 
payment under rule 8, sub-rule (1) Can- 
not be made, is the passing ofa final decree 
‘debarring the plaintiff -from all right. to 
redeem the {mortgaged property or the 
confirmation ofa sale held under rule 8 (3) 


of Order 34 of the. Code. .The learned . 


‘Judge also stated that the mortgagor was 
not:bound to take out an application with- 
in three years of the time for payment 
‘fixed by the preliminary decree and that 
she: was entitled to deposit the amount so 


long as the final decree was not passed. : 





1. (1945) 2M.L.J.239: 58 L.W.492 : A.LR, 
1946 Mad.38. s 3 
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In the course of his judgment, the learned 
Judge stated :— 


* Even if we take it that.in the case of-a 
decree for. redemption of a usufructuary 


- . mortgage, the defendant has no right of 


. asking the suit to be dismissed for non- 
payment by the -mortgagor of. the 
. amount decreed the suit will have to be 
considered to be pending and the mort- 
gagor will have the right of paying the 
amount at any time: As I pointed out 


` above, in the case of a mortgage by 


conditional sale, if after a preliminary 
. decree for redemption, the mortgagor 


` -docs not pay and the mortgagee does 


. not ask for final decree for foreclosure 
within the time available to him, the 
- result may be that the ‘suit should be 
. considered to be pending as it has been 
properly terminated. Ia that case the 
. mortgagor would have the right of pay- 
ment at any time. under rule 8 (1). 
Similarly in cases where the defendant- 
mortgagee can ask fora final decree for 
„sale. I do not see therefore any sub- 
stance in the argument based on the 
possibility of payment at any time. 
‘This may be no doubt very inccnve- 
sient: But the » Legislature has not 
provided that the suit may be termina- 
‘ted if neither the mortgagor nor. the 
_mortgazee Obtained a fmal decree. 
The Privy Council has ruled that in a 
case Of a preliminary deoree for parti- 
. tior the suit cannot afterwards. ke dis- 
missed for non-prosecution and must be 
kept pending.. The same result may 
follow in cases ofredemption suits where 
after.a preliminary decree, no action | 

is taken by the parties. It may 
_ well be that as the rights of the parties 
are declared by the preliminary. decree, 
the suits cannot be dismissed for-non- 

. prosecution. 


** Whatever that may be, so long as the 
. suit is pending, the mortgagor has the 
right expressly given to him under rule 
7 (2) and under rule 8 (1) of Order .34, 
Civil Procedure Code. The whole 
scheme of Order 34, Civil Procedure 
. Code, is to give the mortgagor an 
opportunity of getting the time fixed in 
the preliminary decree for payment of 
the amount extended. In case of suits 
by.the mortgagee for foreclosure or 


1j 


sale, provision is made for such- exten- 
sion at the instance of the mortgagor 
on his showing good cause. Rule 2 (2) 
provides for such extension. in a suit 
for foreclosure. Rule 4:(2) provides. for 
similar power in a suit for sale. With- 


out the necessity of showing good cause}: 


the mortgagor isalso given by rule 3 
Opportunity of paying, the amount 
decreed at any time: before -a- final 
decree ‘debarring the defendant from 
all right -to redeem the mortgaged 
property is passed. Similarly in-suits 
for sale the code goes further and rule 
5 provides that such‘ payment: may 
‘be. made at any-'time before con- 
firmation of a sale held in pursuance 
of a final decree for sale. © -- 

_ “Likewise in-suits for redemption filed 
by the mortgagor ‘we have rule 7°(2) 
corresponding to rule 2 (2) and rule 
4 (2) enabling the plaintiff-mortgagor 
of getting an extension of time on show- 
ing good cause at any time before-a 
decree for foreclosure or sale is, passed. 
Again rule 8 (1) provides just as rules 


3 and 5 that before.a final decree debar- - 


ring the mortgagor ofall rightto redeem 
the propsrty is passéd or: before the 
confirmation ofa sale held in pursuance 
of a final decree for sale passed ‘under 
rule 8 (3) (b), the mortgagor. may make 


the payment and ‘that without the — 


necessity of showing good cause. There 
can be no doubt that.these double 
opportunities given by the Legislature 


were available to mortgagors suing for. 


redemption of a usufructuary mortgage 
also prior to Ist April, 1930. Under 
the rules of Order 34, as they then 
_ stood, in a suit for redemption .of a 
usufructuary mortgage, the defendant- 


mortgagee could; ir case of non-pay-' 
ment by. the plaintiff-mortgagor, ask’ 


for a final decree for sale.Why this was 
omitted it is difficult to see. Anyway 
while omitting the right of a usufructu- 
ary mortgagee to ask for’ a final 
decree for sale, the Legislature left rules 
7 (2) and 8 (1) as they stood. There is 
no intelligible or apparent reason ‘why, 
only in the case of redemption of a usu- 
fructuary mortgage, the 
should not have the right of getting an 
extension even by showing good cause 
. under rule 7 (2) or without showing 
any cause under rule 8 (1). Under the 
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Code,as it stood prior to 1st April, 
-- 1930, both rules 7 (2) and ;8 (1) 

applied to cases of usufructuary mort- 
-- gagces because a final decree for sale 
.. Was.expressly granted to a usufructuary 

mortgagee defendant in a suit for re- 
_demption. of such a mortgage”. 


I. have- extracted in extenso from the 
judgment of Somayya,-J.,only for the pur- 
pose ofshowing the scope of the various 
rules contained in Order 34 as well as for 
pointing out that once a preliminary 
decree is passed, the application for. pass- 
ing a final decree is an application only in a 
pending suit and the Code itself has not 
provided for the : dismissal. of that suit 
after the passing of the preliminary decree 
on the ground that the decree-holder had 
not applied ‘for a final decree. `The 
general question, when a preliminary 
decree has been passed, the suit is stil 
pending and there is no provision in the 
Code. of, Civil Procedure for dismissing 
the suit after the preliminary deoree on 
the ground’ that the decree - holder has 
not applied for thè passing of the final 
decree, whether there is any justification 
at all for applying any Article prescribing 
a particular period of limitation in the 
Limitation Act, to an application for 
Passing a final decree, since the failwe to 
apply for the passing of the final decree 
within the time prescribed by the Article 
does not-terminate the suit, but only pro- 
duces the anomalous situation of there 
being a fruitless preliminary deorce and 
the ‘suit itself pending’ permanently may 
have to bè considered at'the appropriate 
level. Itis against the above background, 
T propose to consider the question that 
arises in the present case. ` i 

6. Itis admitted that there is no direct 
authority of this Court on this point. The 
only direct authority which is available 
in this case is that of the Allahabad. High 
Court in Qazi Ghulam Amir o: Mt. Masuda 
Khatum and others*. In that case, a prelimi- 
nary decree fixed neither the amount 
due nor the date within which it 
should .be paid. Under those 
circumstances, the question that arose for 
considcration-was whether the application 
for passing a final decree can bo said to 
have’ been barred by limitation under 
Article 18] of the Limitation Act, 1908. 


' 1. A.LR. 1943 All.-321. 


1 
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The Allahabad High Court pointed out 
tnat in the absence ofa date fixed for pay- 
ment of the amount, it could not be said 
that there had been a default in the’ pay- 
ment: which was a condition precedent 
fo. the accrual of a right to apply for final 
decree, vide ‘rules 4and 5 of Order 34 
` and paragraph 3of Form No. 5-A, Appen- 
dix D to First Schedule of the Code. 
The Court proceeded to state:— ` 


_ “It seems to us perfectly clear that a 
-decree-holder can apply for a final decree 
only when there has been a default on 
the part, of the -judgment-debtor in the 
payment of the amount specified in the 
preliminary decree by the date:specified 
therein. lt follows that where 
‘amount is specified and-no date is 
fixed it'is not possible for the decree= 
holder to say’ that there has been a 
‘default’. by the judgment-debtor ‘in 
‘payment as directed by the decree. 
- As we have pointed out above, the blank 
spaces in the printed form in the deoree 
in question: were not filled up. The 
result was that no amount was men- 
tioned-and no date was fixed. In these 
` circumstances, we have -no hesitation 
in accepting’ the contention of the .res- 
pondent’s learned ‘counsel that time 
never began torun against Mt. Masuda 
under Article 181, Limitation Act, for 
the making ofan az plication, for the pre- 
paration ofa final decree.’ : 


7. Mr. S. Padmanabhan, the learned 
counsel for the respondents conceding that 
thisis the only direct decision available on 
the point and that decision is in favour. of 
_ the contention of the appellant, contends 
that the fixizig of a date within which the 
amount should be paid is not mandatory 
under the provisions of Order 34 of the 
Code, and, therefore, it Cannot be con- 
tended that the right:to apply for the pass- 
ing of the final decrce had not accrued in 
this particular case. . According to the 


learned counsel, when the Court does not’ 


fix the time within which the amount 
should be paid, then the time begins to 
run frow the date of the deorce itself. 
I am unable to accept this argument. 
The provisions of Order 34 repeatedly 
refer to the default to pay the amount 
within the date fixed or the extended time 
and, therefore, there is no scope for the 


argument that when the Court -fails to” 
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fix the date within the outer limit of 6 
months mentioned in the rules of Order 
34 the period of limitation under Article 
181 wust be deemed to have commenced 
from the date. of: the decree itself. >- 


8. Mr. Padmanabhan, the learned Coun- 
sel- for the, respondents, then contended 
that in a case- where against a prelimi- 


-nary decree, an appeal has been preferred 


and the. appeal is dismissed, then it has 
been held that the time begins to.run from 
the date of the appellate decree itself and 
ifthat analogy is applied, in this’ case.also, 
the time must begin to run from the date 
ofthe preliminary decree. I am. unable 
to accept this argument either. ` Where 
the appeal is preferred against the prelimi- 
nary decree and the appellate Court 
dismisses thie appeal; the appellate : Court 
will have to nevessarily fix a ‘fresh date 


. within which the losing party will have to 


pay the amount, beoaise by thé time the 
appeal ‘is disposed of, the date fixed "by 
the original Court in the prelimmary 
decree would have already passed. Only 
in the event of the appellate ‘Court not 
fixing any date, the Courts’ have held that 
the time will begin to run from the date 
of the appéllate decree itself. ‘There is no 
analogy “between this situation and. ‘the 
situation resulting from the trial; Court 
itself failing to <fix-a date ‘for payment 
of the money as contemplated by the vari- 
ous’ provisions contained ‘in the ‘rules: off. 
Order 34. In view of this position’, I-hold 
that the application for final deered made 
by the appellant in this case was. not 
barred by limitation. Yate : 


9. -I may also point out certain general, 
considerations which also favour the view 
I have taken in favour of the appellant. 
I have said enough already to show that 
under the rules of Order 34, the Court is 
bound to fix a date within the outer, limit 
of 6 months for the mortgagor to pay the 
amount in question. Ifthe Court fails to 
discharge its duty, the guneral principle is 
that no.litigant should suffer as a conse- 
quenos of the failure of the Court or the 
mistake committed by the Court. Sgcond- 
ly, it would have certainly ben open’ to 
the appellant herein to apply for amend- 
mant of the decree-to the trial Court, so 
that the deoree could be. made in.con- 
formity with the requirements of Order 


1) 


34 as well as Form-5-A already referred 
to. Itis conceded that for applying for 
amendment of the decree, there is no 
period of limitation whatever: Therefore 
ifthe appellant had first applied for an 
amendment of the decree and had got 
the decree amended and thereafter, on 
default committed bythe respondents here- 
in to pay the: amount within the date 
fixed by the amended decree, made the 
application for passing the final decree, 
itcould not be said that the present appli- 
cation filed by the appellant herein was 
barred by limitation. These considera- 
tions also will support the view taken by 
the Allahabad High Court already referred 
to and therefore, looked at from any point 
of view, the application filed by the appel- 
lant herein for passing a final deoree for 
` the sale of the property cannot be said to 
be barred by limitation. 


to. Under these circumstances, the 
appeal is allowed and the judgment and 
decree of the Courts below are set aside 
and the appellant herein will be entitled 
to a final decree for the sale of the pro- 
perty as prayed for in the I.A. and the 
learned District Munsifis directed to take 
the I.A. on his file and pass a final decree 
for the sale of the property in terms of 
the provisions contained in Order 34 of 
the Code of Civil Procedure as well as the 
Forms contained in Appendix D of the 


First Schedule to the Code. There. will 
be no order as to costs. 

No leave. 

SJ. Appeal allowed. 


M L J—50 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. E 


Present: —T. Ramaprasada Rao and S. 
Ratnavel Pandian, FF. ei 


V.M: Rao and others 


v. 


-- Appellants™ 


Rajeswari Ramakrishnan and others 
Respondents. 


Civil Procedure Gode (V of 1908), Order 39, 
rules 1 and 2—Company—Family arrange- 
ment between shareholders—Not incorporated 
in the articles —Whether binding on company— 
Whether injunction could be granied. 


The plaintiffs who were shareholders of 
the V.K. Co., filed a suit to ‘enforce a 
family arrangement as binding on the 
ather shareholders. They also sought for 
certain interim injunctions pending suit, 
and these applications were rejected. 
On appeal, : f 


Held: the solemnity attached to the arti- 
cles (ofa company) and the binding na- 
ture thereof cannot be lightly whittled 
down by another contract which is in the 
nature ofa family settlement which may be 
the equation of a domestic adjustment of 
differences or rights. Independent and 
separate rights in each of the shareholders 
are not built in the infra-structure of a. 
corporate company. [Para. 5.] 


The material before the Court, in the ins- 
tant case was not sufficient to indicate that 
there was an enforceable family arrange- 
ment. The plaintiffs were not entitled 
to the ad interim injunctions as-prayed for. 
` [Para. 8.] 


Cases referred to :— 


Bacha F. Guzdar v. Commissioner of 
Income-tax, Bombay, 1955 S.C.J. 68: 
(1955) 1 S.G.R. 876: (1955) 1 M.LJ. 
(S.C) 27:-A.LR. 1955 S.C. 74; In re- 
Westbourne Galleries, (1973) A.C. 360; 
Ram Autar Jalan v. Coal Products (PA Ltd, 
(1970) 40 Com. Cas. 715; Nagappa Chettiar 
v. Madras Race Club, (1949) 1 M.L.J. 662: 
I.L.R. (1949) Mad. 808: 62 L.W. 341; 
In re A and B. C. Chowing Gum (Ch.D.); 
(1975) 1 W.L.R. 579. 





*O.S.A. Nos. 97. and 98 of 1975. 
$ 24th December, 1975. 
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Appeal under clause 15 of the Letters 
Patent against the order of the Honoura- 
tle Mr. Justice Mohan dated .22nd Decem- 
ber, 1975 anc nade ir the exercise cf the 
Ordinary Original Civil Jurisdiction, of 
this Court in Application Nos. 3246 and 
3247 of 1975 in C.S. No. 322 of 1975. 


A. Parasaranfor K.V. Prakash and R. Gopal, 
for Appellants. ~ 


T.R. Ramachandran and S. Swaminathan, for 
Respondents. ` 


The Order of the Court was made by 


Ramaprasada Rao, 7.—These appeals arise 
out of the order of Mohar , J., in which he 
refused certain reliefs prayed ad interim 
by, the appellants as petitioners in an 
original suit filed by them on the- origi- 
nal side ofthis Court. ‘The plaint was by 
three shareholders of V. Ramakrishna 
Sons Limited against the other share- 
holders for certain reliefs. “The learned 
Judge in his order has set out in extenso 
the reliefs asked for. In the original 
action the plaintiffs -appellants claim that 
the 6th defendant was the managing agent 
of a public company known as K.C.P. 
Limited and the said parent firm was 
floated by the common ancestor of the 
family, the late 
he was alive V. Ramakrishna on his own 
initiative floated many companies such 
as the parent company and the RS. 
Industrial Corporation Private Limited 
and the 6th defendant company as well. 
According to the plaintiffs when, Rama- 
krishna was alive in order to set at rest 
present or possible bickering in the family, 
he made certain suggestions which were 
incorporated by the plaintiffs in the plead- 
ings and reproduced by the learned Judge 
in his order whereunder certain mandates 
were set by him in the name of amity 
and harmony in the family in the case of 
the management and the affairs of the 
companies above named. We are here 
however concerned with the 6th defendant 
company. One of the terms of the family 
arrangement said to have been made by 
Ramakrishna when he was alive in the 
presence of and with the consent -of the 
parties to the present original action runs 


as follows. ‘Participation in the manage- - 


ment and affairs of V. Ramakrishna Sons 
Limited, the then Managing Agents of 
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the K.C.P. Limited will be the exclusive 
entitlement of the two sons, V.M. Rao 
(first plaintiff), V.L. Dutt (fifth defen- 
dant) and/or their respective branches 
along with their mother V.R. Durgamba 
during her lifetime.” Similar mandates 
are said to have been the subject-matter 
of the above family arrangement made 
by the late Ramakrishna, The plaintiffs 
specific -case is that that family arrange- 
ment which is, no doubt, not incorpora- 
ted in any instrument in writing: was 
acted upon and agreed to by all the parties 
to the present action and the-defendants 
1 to 5 Rave acted quite contrary to the 
letter and spirit of the said family arrange~ 


_ment in the matter of the administration 


of the affairs of the 6th defendantcompany 
and it became necessary for them there- 
fore to come to Court and seek for the 
necessary declarations which we are not 
incorporating in this order which in the 
main relate to the enforceability of and 
the binding nature of the family settlement 
said to have been made by Ramakrishna. 
Contemporaneous with the initiation of- 
civil action as above, two interlocutory 
applications are filed; Application No. 
3246 of 1975 and Application No. 3247 of 
1975. In Application No. 3246 of 1975 
which is supported’by an independent 
affidavit sworn to by the first plaintiff, the 
allegations are in pari materia with the 
main allegations in the pleading- The 


plaintiffs sought for a temporary injunc- 


tion against the respondents 1 to 6 restrain- 
ing the implementation of a resolution of 
the 6th defendant company through its 
Board of Directors held on 3rd December, 
1975 whereby the 5th defendant was 
authorised to act as the representative of 
the company with the right to vote at the 
annual general meeting of the K.C.P. 
Limited to be held at Madras on the 29th 
December, 1975. Incidentally, ` they . 
sought also an injunction as against the 
second respondent or one Jayaraman, 
the manager of the 6th defendant com~ 
pany in case they were to act as alter- 
nates of the 5th defendant in the matter 
of the exercise of the voting power of the 
6th defendant company at the annual 
general meeting of K.C.P. Limited. Appli- 
cation No.3247 of 1975 was another appli- 
cation in which the plaintiffs sought for 
a mandatory injunction permitting the 
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plaintiffs as applicants in the said appli- 
cation and respondents 1 to 5 toexercise 
` the voting rights ofthe 6th defendant com- 
pany at the annual meetirg of K.C:P. 
Limited to the extent of their respective 
shareholding in the said company. Both 
these applications were heard together. 
The learned Judge was not prima facie 
satisfied that there was a binding family 
arrangement which could be taken judi- 
cial notice of at the interlocutory stage 
which would compel him to base his con- 
clusion on that assumption. Having so 
expressed himself on the material alle- 
gations in the plaint the learned Judge 
would not grant the injunctions as prayed 
for. It is as against this, the present 
appeals have been filed. 


2. Mr. Parasaran, learned counsel for 
the appellants touched upon the pleadings 
and the affidavits in support of the appli- 


cations in which the injunctions are sought . 


for. Inthe plaint a reference is made to 
the fact that a family arrangement was 
thought of by the late V. Ramakrishna 
and that he devised such an arrangement 
. set Out by the plaintiffs in paragraph 6 
ofthe plaint. We have already excerpted 
the relevant clause. The defendants- 
respondents who have had the opportu- 
nity to plead only in their counter-affida- 
vit refuted the existence of such family 
arrangement, in particular respondents 2 
to in paragraph 4 of their counter-affidavit 
would deny that there was any family 
arrangement as elaborated in paragraph 
6 of the plaint. They also deny that they 
agreed to the same at or about the time 
when it was conceived by the late V: 
Ramakrishna. They would only harp on 
the intention of the propositus who at all 
times inclined that the two brothers should 
jointly take over the management of 
the K.C.P. Limited and that his daughter 
should -take over the management” of 
jaipur Sugars Limited. Repeatedly 
however they would characterise the 
family arrangement as an alleged one and 
would categorically. deny it as well. It 
is in these circumstances, that the request 
of the appellants-petitioners should be 
adjudged. 2 =’, 


A A 
3. For this purpose, however, certain 
relevant dates chronologically and the 
events that happened on such dates have to 
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be set out. -On 8th March, 1975 a notice 
to the shareholders was issued at or about 
the time when the plaintiff was about to 
retire by rotation. On 21st March, 1975, 
the first plaintiff apparently apprehend- 
ing that the-5th respondent was about to 
induct the first and the second defenda- 
nts into the Board of the 6th defendant re- 
ferred once again to the settlement said to 
have been effected by the lateRamakrishna 
in 1962 and practically set out in extenso 
his grievances. Ifsuch an induction was 
permitted he would say, in his'‘own words, 
“I would be deprived’ of any voice both 
in the affairs of the company and-in the 
companies in which this company hold 
substantial shares.” The 6th defendant 
however by its notice.dated 27th March, 
1975 called for an annual general meeting 
ofthe company on 22nd April, 1975 in 
which it included in the agenda items of 
special business such as the appointment 
of first and the second defendants as 
additional directors to the Board of the 
6th defendant company. The said meet- 


‘ing as notified was held on 22nd ‘April, 


1975 in which the first, second and the 
third plaintiffs were represented by 
proxy. Amongst other items of agenda 
carried Out on that date, the relevant items 
which were put forth and carried were 
the induction of the first and the second 
defendarits to the Board. Thereafter, three 
board meetings took place in May, July 
and October, 1975.- From the record it 
does not appear that till September, 1975 
at any rate the plaintiffs’ took up any cud- 
gels against the induction of the first and 
thesecond defendants as directors of the 
company. But on 2nd September, 1975 
the first plaintiff made a formal represen- 
tation to the company that the minutes 
of the meeting held on 22nd April, 1975 
required a correction. While pointing 
out, according to him, the mistakes which 
crept into the record of the company 
he would in acursory fashion refer to the 


` fact that his proxy who attended the meet- 


ing on 22nd April, 1975 wes not allowed 
to participate in the discussions. But as 
we said, the two directors were inducted 
in the annual general meeting on 22nd 
April, 1975 by a majority vote.and in 
which the plaintiffs exercised their vote 
through their attorney. It is therefore 
fairly clear that on 2nd September, 1975 
when the first plaintiff expressly referred 
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to the resolution at the annual meeting 
of the company on -22nd April, 1975 he 
did not categorically raise any objection 
against the election of the two directors. 
He did not even incidentally by necessary 
implication refer to the family arange- 
ment. He only wanted that certain mis- 
takes in the minutes are to be corrected 
as suggested by him. Thereafter, he gave 
another notice on 29th November, 1975 
referring to the family arrangement an 
complaining that the induction of the first 
and the second defendants to the company 
as directors was opposed to and contra to 
the family arrangement. On 3rd Decem- 
ber, 1975 the Board once again mects as 
by then it becarre necessary for them to 
pass a reqvisite resolution under section 
187 cf the Companies Act, w2creby they 
‘were compelled to send one of their repre- 
‘sentatives to the 34th annual general 
meeting of the K.C.P. Limited. For this 
Purpose, a meeting was called for on the 
3rd December, 1975. Under items 3 
of the agenda thereir the 5th defendant 
failing him R. Prabhu the second defen- 
dant or failing him Sti A.V. Jayaramar , 
the manager of the 6th defendant com 
pany was authorised to represent.the cOm- 
pany at an annual general meeting of the 
K.C.P. to be held on 29th December, 1975 
Jn that meeting a reference was also made 
to an earlier complaint made by the frst 
plaintiff in his notice dated 29th Novem- 
ber, 1975, and the Board resolved that 
there were no proper grounds for adjourn- 
ing the meeting which was sought appar- 
ently byhim. Regarding the vituperative 
matter in the saic letter, the Board 
thought that the averments pertained to 
family matters between the concerned 
directors and it wasa matter for the indivi- 
duals to take it up themselves. Thereafter 
the first plaintiff repeated one agair his 
grievance in his letter dated 12th Decem- 
‘ber, 1975. The events chronologically 
set out as above do not give us’ the . im- 
pression that the respondents in these 
applications at any time prior to the insti- 
tution of the main action gave the plaintiffs 
the impression that they were agreeing to 
the alleged family settlement set out by 
the first plaintiff; nor did they.agree with 
it by their conduct. Prima facie, therefore 
we are of the view that the learned Judge 
was right in having expressed on merits 
thus: “On a reading of the entire plaint, 
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I am unable to make out as to how it will 
be open to the applicants at this stage 
without any further proof to contend that 
there was a family arrangement relating 
to either the holding on the shares or the 
division of voting rights.’ Mr. Parasa- 
ran himself at one state would only 
depend upon the self-serving pleadings 
which are before us to project the case of 
an enforceable family arrangement. But 
the cause is yet to be tried. Itis for the 
plaintiffs to establish in the course of the 
litigation that there was such a binding 
family settlement which is enforceable in 
a manner known to law. But these preli- 
minary observations of ours are to find out 
whether the equitable remedy of injunc- 
tion should be granted to the plaintiffs 
at this stage, and no doubt do not bind 
either of the parties to the litigation at the 
trial stage. But as the course of litigation 
is not yet over and as the ‘plaintiffs have 
to establish in the teeth of opposition 
that there was such a family settlement 
thought of, conceived, implemented and 
acted upon by the members of the family, 
at this stage they are not able to accept 
the contention as such to find whether 
he equitable relief of an injunction could 
be granted or not. 


Even assuming for. argument’s sake 
that the plaintiffs’ case is true, it is diffi- 
cult for us to accept the contentio) of Mr. 
Parasaran that a civil Court can in a 
summary enquiry like the one before us 
restrain the normal flow of the rights 
which are to follow the resolutions passed 
by an incorporated company while deal- 
ing with its indoor management. It is well 
established that there is a dischotomy as 
between the shareholders and the com- 
pany and as the Supreme Court said in 
Backa F.Guzdar v. Commissioner of Income-tax, 
Bombay". ; 

“There is nothir g in the Indian Law to 
warrant the assumption that a share- 
holder who buys shares buys an inte- 
rest in the property of the company 
which is a juristic person entirely dis- 
tinct from the shareholders.”’ 


5. Family arrangements are arrange- 
ments made as between the members of 





1. 1955 S.C.J. 68 : (1955) 1 S.C.R. 876: 
(1955) 1 M.LJ. (S.C.) 27: A.LR. 1955 S.C. 
74. - 
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the family in order to avoid genuine dis- 
putes in general and to promote corporate 
amity and goodvill. No doubt disputes 
in presenti and in future may also be the 
subject matter of such settlements. The 
foundation of a farrily settlement how- 
ever is to create harmony amorgst its 
members. But the question is whether 
in a family arrangement, inter se provi- 
sion could be made touchirg upon the 
voting rights of shareholders in a cor- 
porate company, may be a private com- 


pany. In a corporate company, itis an . 


accepted canon that the memorandum 
of association is its Magna Carta and the 
articles of association is a business docu- 
ment, though subservient to the memo- 
randum. In sore private companies, 
the regulations in Table A are adopted so 
as to avoid repetition. If the table A 
regulations are thus adopted by incorpora- 
tion as in the instant case, then suck arti- 
cles of association would be a bir ding con- 
tract as between the shareholders and the 
company. In a private company the 
bond of dorrestic relationship is the bed- 
rock ọf incorporation. The solemnity 
attached to the articles and the birding 
nature thereof cannot be lightly whittled 
down by another contract which is in the 
nature ofa family settlement which may be 
the equation ofa domestic adjustment of 
differences or rights. Independent and 
separate rights in each of the shareholders 
is not built in the infra-structure of a 
corporate company. This is so because a 
special provision is m ade in the Companies 
Act itself which speaks of the methodology 
by which the articles of association could 
be amended, altered or varied. In fact, to 
amend or vary an article of a company, a 
special resolution in the prescribed manner 
is required. In the instant case, apart 
from the fact that there isno instrument 
evidencing the family arrangement,which 
of course is not necessary, the existence of 
such an agreement is seriously in dispute. 
What is vaguely suggested is that for seve- 
ra] months such an arrangement was freely 
talked of and the Courts should therefore 
presume that such an arrangement has 
been arrived at by the parties having 
regard to such supervening conduct. ‘We 
have already referred to the events which 
do not either collectively taken or inde- 
pendently considered give us the reasona- 
ble impression trat there was any such 
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binding family arrangement. It is how- 
ever for the plaintiffs to bring in more 
hypothesis to establish. Mr. Parasaran 
however says that the just and equitable 
rule should be invoked and tre Courts are 
not to be wooder in the matter of the in“ 
vocation of such principles in cases like 
this. No doubt, the corporate veil cam 
be picreed through in cases where the 
Courts’ corscience is provoked and there 
is sufficient and ample material to crack 
the shell of incorporation. But this doc- 
trine cannot be extended so as to svbsti- 
tute the articles of associatior which is a 
Finding covtract-as between the mer bers. 
and the company by another contract 
which in the eye of law and according to 
the provisions of the Companies Act can- 
not be adopted, recognised and captioned 
as articles of associatior. It is concede 

that the articles have not been sO far 
amended so as to prevent the induction of 
more directions or to divide the voting 
rights in a manner as spoken to by the 
plaintiffs. Tf the terms of the family arran- 
gement have been incorporated in the 
articles there would have been no difficulty 
But so long as regulation 74 of table AS 
the guideline and the norm which ought 
to be followed by the presert company- 
then to make an inroad into such an agree 

prescription something which is effective 
in the eye of law is necessary and not a 
vague assertion about the existence of a 
family arrangement which as we repeate 

before is not accepted and is disputed. 
Itis also an accepted principle of law that 
if a special method is prescribed to do a 
particular act, there cannot be any C- 
cumvention, to that method, even though 
the alternative ‘procedure sought for might 
be congenial, genuine, just or equitable. 
We have referred to the apprehensions ° 

the plaintiffs in his correspondence where- 
in he coir plaited-dfthe.possible oppression 
by the majority ; + If the plaintiffs are sO 
apprehensive andif they are confident that 


_the affairs of the company, in the hands 


of such a majority would prejudice them 
the Companies Act again in Chapter VI 
has provided under sections 397 and 398 
adequate relief to such aggrieved persons 
to obtain the necessary reliefs. But, m 
our view, a civil Court functioning under 
the normal common law cannot usurp 
the powers of a Company Court whose 
jurisdiction springs from an enactment of 


398 THE MADRAS LAW 


Parliament and adjudge common law 
rights on 4 priori considerations. 


6 The two directors i.e., the firstand the 
second defendants were inducted on 22nd 
April, 1975 Three further meetings were 
held after they became qualified to sit 
in the Board and no objections were raised 
against their functioning by the plaintiffs 
as co-directors- As rightly pointed out by 
Mr. T.R. Ramachandran, if there is any 
_ flaw in the appointment of the first and se- 
cond defendants as directors, section"290 
of the Compariies Act would make their 
acts valid, notwithstanding any invalidity 
attached ‘to their appointment. Again the 
resolutions passed on 3rd December, 1975 
isaresolution passedin the usual course 
of corporate business. As the annual 
meeting of K.C.P. Limited is coming, the 
oth defendant as a shareholder in that 
company is to be represented. The man- 
Ner of representation, the method by 
which persons could be sent to represent 
an incorporated company in an anvval 
mecting of another incorporated com pany 
are again prescribed. under section 187 
of the Companies Act. Any Meeting of 
the Board is governed by the principle of 
the rule of majority. This is so because re- 
gulation 74 in table Ahas been incorporat- 
ed in the articles of association of the 
6th defendant company. The resolution 
passed by the company on 3rd December, 
1975 which is seriously challenged by the 
plaintiffs-appellants is one passed by the 
‘company in its usual course and ir ac- 
cordance with the provisions of the Com- 
panies Act. It is in these circumstances 
the contention of Mr. . Parasatan has to be 
weighed that notwithstanding the techni- 
Galities as above, the reasonable apprehen- 
sion entertained by the plaintiffs that they 
would be oppressed by the majority 
should take the field and justice and equi- 
ty should be done by preventing the 5th 
defendant or the other nominees as per the 
resolution dated 3rd December, 1975 to 
participate ‘in annual meeting of K.C.P. 
Limited. In fact, the first plaintiff while 
complaining of such oppression. would 
suggest a resolution:by bimself which ‘was 
framed by him in ‘bis letter dated 21st 
March, 1975. Ifthat resolutior is passed 
by the company, he would say, that he 
would have no objection to the first and 
second defendants being elected as direc- 
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tors. In the light of this concession made 
by the first plaintiff, we are afraid that 
the just and equitable rule pleaded by Mr. 
Parasaran, would be totally inapplicable. 
The first plaintiff seeks for equity for the 
furtherance of his own cause. No Court 
would invoke equity in such circvmstan- 
ces. |, 


7. Learned counsel for the appellants _refe- 
rred to In re Westbourne Galleries(H.L.(E))?, 
in which, the just anc equitable rule was 
ir voked in a case where a company was 
sought te be wourd np. At page 375 the 
learned law Lords were told where a limi- 
ted company, however, small, essentially 
difers from a partnership ; and that in 
the case of a Company the rights of its me- 
mbers are governed by the articles of asso- 
ciation which have contractual force and 
that the Court has no power or at least 
ought not to dispense parties from observ: 
ing their contracts ”. . These submissions 
made to the learned law Lords were ac-, 
cepted by the House of Lords. Further, 
that was a case where’ the history of the 
company was traced to a partnership and 
the Court found as a fact that the com- 
pany was working more on the lines of 
quasi-partnership and having regard to 
the’facts of that case it had to be wound up 
because of certain circumstances, on the 
principle of just and equitable rule. ‘In. 
Ram Autar Jalan v. Coal Products (P.) Ltd.?, 
the Supreme Court was considering a case 
where the aggrieved: person was not shown 
as a shareholder and was not appointed as 
a director of the Company as claimed by 
him. In those circumstances; the Supre- , 
me Court said a civil action could be 
founded bythe company so asto disclaim 
the claims of an impostor. Nagappa 
Cheitiar v. Madras Race Club®, was a case 
prior to the passing. of 1956 Companies 
Act which was later amended. That was a 
situation where the Court granted relief 
to the aggrieved person against the oppres- . 
sion of the majority by allowing hir to” 
agitate such problems in a civil Court. 
But on the date when the present action | 
had been filed,there was an alternative re- 
medy provided under the Companies Act 
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itself which would enable the plaintiffs to 
secure such reliefs in case of misr anage- 
-ment or Oppression when the affairs of the 
company -Were not properly-or regularly 
carried out. The casein Inre Aand B G 
Chowing Gum (Ch.D.)!, was one in which 
there was an open violation of the articles 
of association. It was in those circum- 
stances the just and equitable rule was in- 
voked, and a civil action which was con- 
temporaneously filed along with the pro- 
ceedings under the Companies Act, was 
entertained and adjudicated upon. - 


8. In the present case however it is for 
consideration whether the injunction ask- 
ed for by the appellants could be granted 
either under Order 39,rule 2 or Order 39, 
rule 1, Civil Procedure Code, rule 2 of 
Order 39, refers to the grant of an injunc- 
tion to restrain repetition or continuance 
of breach of a contract or other injury. 
This is not a case of breach of contract. 
But it is argued that the plaintiffs are in- 


jured by the resolution dated 3rd Decem-. 


ber, 1975. An injury could be projected 
only if there is a base for complaint. The 
resolution as we expressed already could 
be passed by the 6th defendant and its 
Board and-it is within their competence. 
In fact, no relief is asked for by the plain- 
tiffs as against the 6th defendant or even 
the 5th defendant. It is by virtue of the 
resolution of the Board of Directors of the 
Sth defendant that the 5th defendant or 
the other nominees mentioned in the re- 
solution are going to represent the 6th de- 
fendant at the annual meeting of the K.C. 
P. Limited. Ifno reliefis asked as against 
-the 6th defendant, then-it passes our com- 
prehension as to how under Rule 2 of 
Order 39 the plaintiffs may complain of 
_ any injury to him. Under Order 39,rule 2, 

Indian Penal Code also in our view the 
plaintiffs cannot get an ad interim in- 
junction. No property of the 6th defen- 
‘dant is in dispute or is in danger of being 


‘wasted, damaged or alienated nor -is it’ 


pretended that the company or the other 
defendants intend to defraud the creditors 
and dispose of unauthorisedly the property 
ofthe company. Aslongas the resolution 
made by the company through its Board of 
Directors on 3rd December, 1975 is not 
questioned in the sense not questionable 
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the complaint about a future breach rests 
purely on a self-projected hypothesis of a 
family arrangement. The material be- 
‘fore us is not sufficient to accept the con- 
tention of Mr. Parasaran that.there is an 
enforceable family arrangement. There is 
time enough for the plaintiffs to establish! 
the same. But as matters stand we agree 
‘with the learned Judge that the plaintiffs 
are not entitled to the ad interim injunc- 
tions as prayed for. The appeals are 
therefore dismissed. There will be no 
order as to costs. - - f í 


SJ. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

Present :—N.S. Ramaswami, F. 
Mythili Raman Appellant* 
v. 

Captain K.T. Raman Respondent. 


Hindu Marriage Act (XXV of 1955), 
sections 10 (1) (b) and 24—Husband’s 


‘petition for judicial separation—Cruelty alleg- 


ed—Petition by wife for interim alimony— 
Court disposing of the main petition first— 
Procedure adopted by. Court, if proper. 


Though in section 24 of the Hindu Marri- 
age Act there are-no words specifically 
saying that an application under that 
section has to be disposed of prior to the 
main petition being taken up for trial, a 
perusal of that section would go to show 
that an application under that section is 
intended to be disposed of in the first ins- 
tance. Itis clear from the section that an. 
application under section 24 is to be dis- - 
posed of during the pendency of the yro- 
ceedings, viz., the main petition. Itis not 
right to say that because there are no 
words specifically saying that an applica- 
tion under section 24 has to be heard in 
the -first instance before even the main 
petition is taken up for trial, the Court is - 
at liberty to-tack on the application with 
the trial of the main petition itself. The 
object of section 24 is to provide necessary 
funds to the needy spouse to prosecute the 
proceedings as well as to maintain himself 


*A,A.O. Nos. 336 of 1968 


and- 91 of 1969. ~ 2nd January, 1976, 
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or herself during the pendency of the pro- 
ceedings. Therefore there is no ron for 
the Court not passing any orders on 
the application and relegating the same to 
be taken up to the main petition itself. 


[Para. 4.] 


Appeals against the orders of the City 
Civil Court (IIT Asst. Judge) Madras dat- 
ed 14th November, 1968 and made in O.P. 
No. 108 of 1967 and I.A. No. 16287 of 
1967 in O.P. No. 108 of 1967 respectively. 


A.C. Muthanna for M. Subramaniam and 
Ranjit Jacob, for Appellant. 


C.I. Padmanabhan for King and Pariridge,for 
Respondent. ` 


The Court made the following 


OrveR.—These two Civil Miscellaneou-_ 
appeals by a Hindu wife arise under pe- | 
culiar circumstances. The husband filed 
a petition under section 10 (1) (5) of the 
Hindu Marriage Act (herein after referred 
_ to as the Act), for judicial separation on 
the ground that the wife had been guilty 
of cruelty towards him. The wife con- 
tested the petition refuting the allegations 
made by the husband against her. ,- She 
also filed an application under section 24 
of the Act for interim alimony and ex- 
penses of proceedings. The husband filed 
a counter-affidavit opposing the aforesaid 
application under section 24. Peculiarly 
enough, the Court below did ‘not hear this 
application and passed no order thereon. 
It had been adjourning the application 
along with the main petition for judicial 
separation from time to time. In fact, on ~ 
behalf of the wife, an application for ad- 
vancing the hearing of the abovesaid ap- 
plication viz., the application under sec- 
tion 24, was also filed as the Court below 
had adjourned the said- application along 
with the main petition to a particular date. 
It may be noted that the lower Court fix- 
ed the date finally for the trial of the main 
petition for judicial separation. Natural- 
ly, the wife wanted her application under 
section 24 to be taken up in the first in- 
stance and disposed of so that she can get 
ready for the trial of the main petition. 
Unfortunately the Court below not realis- 
ing that an application under section 24 
has to be decided in the first instance þe- 
fore ever the main petition is taken up for 
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trial had adjourned even the application 
to advance the hearing of the application. 
under section 24 to the date on which the 
main petition stood posted. No orders 
were passed on the application under sec- 
tion 24, 


2. The main petition stood posted for 
trial, in September, 1968. The applica- 
tion under section 24 for interim alimony 
and expenses had been filed even in 1967. 
Still no order has been passed on the said: 
application. From September, 1968 the 
Main petition came to be adjourned to- 
November, 1968 as the final date for trial 
of the said petition. It is after Septem- 
ber, 1968 the application for advancing 
the hearing of the application under sec- 
tion 24 came to be filed. However, as L. 
said no order was passed on ary of these: 
applications. s 


3. On the date on which the mair peti- 
tion and the application under section 24 
were taken up (November, 1968) it had 
Feen represented on behalf of the wife that 
her counsel was ready to argue the applica- 
tion cand not ready to get on with the trial 
of the main petition, The learned Judge 
ofthe City Civil Court was not prepared to- 
concede the above request. He directed 

the counsel for the wife to report no ins 

tructions. However, the counsel rightly 
said that he was not reporting no instruc- 
tions, but still he had been insisting that 
the application under section 24 should 

be taken up for hearing and the main peti- 
tion adjourned to a subsequent date. As 
the Court below wanted the main peti- 
tion to be heard ir the first instance, the 

counsel withdrew. The wife was also 
absert from Court.” Then, the Court set 

the wife, who is the respondert in the main. 
petition, ex parte and after examining the 

husband as P.W. 1 gave a decree for judi- 
cial separation. ' 


4. Needless to say that the course adopted 
by the court below is against the provisions 
of the Act. Though in section 24 theret 
are no words specifically saying that fanl. 
apPlication under that section has to be} 
disposed of prior to the main Petition being; 
taken up for trial, a perusal of that section 
would go to: show that an application un- 
der that sectior is intended to, be disposed] 
ofin the first instance. The marginal note} 
for that section is: ok 
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“ Maintenance fendente lite and ex- 
penses of proceedings.” ~ - 


The section opens with the words : 


“ Where in any proceeding under this 
Act it appears. ” aa $ 


Therefore, it is clear that-an application 
under section 24is to be disposed of during 
the pendency ofthe proceedings, viz, the 
main petition. It is not rightto say 
that because there are no words specifical- 
ly saying that an application under sec- 
tior 24has to be heard in the first instance, 
before ever the main petition is taken up 
for trial, the Court is at liberty to tack on 
the application with the trial of the main 
petition itself. The object of section 
24 is to provide necessary fur ds to the nee- 
dy spouse to prosecute the proceedings as 
well as to maintain himself or herself dur- 
ing the pendercy of the proceedings. 
Therrfore, there is no room for the Court 
not passing any Order on the application 
and relegating the sare to be taken up 
Jwith the main petition itself. 


5- One appeal before me is against the 
ex Parte decree for judicial separation pass“ 
ed by the Court below. The other ap- 
peal is against the consequential -order 
passed by the lower Court on the applica- 
tian under section 24. As the main peti- 
tion itself came to be decreed ex parte the 
Court below dismissed. the application 
under section 24. 


6. I am of the view that the main peti- 


tion has to be sent back to the trial Court 
for fresh disposal. As far as the applica- 
tion under section 24 is concerned, 1 think 
it is not necessary to send back the same to 
the Court below. During the pendency 
of these appeals Krishnaswamy Reddy, J., 
has passed orders fixing interim mainte- 
nance during the pendency of the appeals 
and has also ordered the husband to pay 
a sum of Rs. 500 as expenses for prosecut- 
ing the appeals. The interim mainte- 
nance ordered is for the wife and the son 
at Rs. 600 per month. Considering the 
fact that the husband is an Air India Pilot 
and other circumstances in the case, I 
think the interim maintenance fixed by the 
learned Judge, can continue during, the 
pendency of the petition in the Court be- 
low as the same’is being sent there for a 
fresh disposal. I direct the husband who 
M L jy—ol 
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is the respondent in these appeals to pay a 
sum of Rs. 300 as expenses of proceed- 
ings in the trial Court, which sum would 
be in addition to the sum of Rs. 500 which 
had been directed by Krishnaswamy 
Reddy, J., as the amount payable to meet 
the expenses of the present appeals. 

further direct that the above said sum of 
Rs. 300 is to be paid within one month 
from this date. 


7. Accordingly, C.M.A. No. 91 of 1969 
is allowed as indicated above. 


8. C.M.A. No. 336 of 1968 which is 
against the ex parte decree for judicial se- 
paration is also allowed. The decree of 
the Court below is set aside and the mat- 
ter remitted back for fresh disposal on 
merits. There will be no order as to 
costs in these appeals. 


9. I may add that the Court below had 
not tried to bring about any reconciliation 
between the parties as contemplated un- 
der section 23 (2) of the Act. That is 
again a point for setting aside the decree of 
the Court below granting judicial separa- 
tion. But, at the same time, | should fur- 
ther say that hereafter there is no- need 
for the lower Court to atte pt at any re- 
conciliation between the spouses. I say 
so because the counsel on either side re- 
present that when the appeals were before 
Krishnaswamy Reddy, J., the learned 
Judge .made -several attempts to bring 


. about reconciliation between the spouses 


and it was found to be wholly im possible. 
I am recording this fact and as a conse- 
quence I direct the lower Court not ta 
waste further time in trying to bring about 
reconciliation between the parties as con- 
tenx plated under section 23 (2\ of the Act. 


R.S. ~ Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. Š 


PRESENT :—T. Ramaprasada Rao 


and S. 
Rainavel Pandian, JJ- 5 53, : 


-—— ene’ 


Thirumalaiswami Goundar ' 
Appellant* 


Ge 


Parvathi Ammal (died) and others 
.. Respondents. 


Hindu Law—Foint family properties—Death 


of only coparcener—Female members left— ` 


‘Whether female member , can. act as manager— 

Debts of coparcener—Alienation of property by 

his wife acting as manager—Female member 

cannot become manager nor can alienate prober- 

ties—Impact of adjustment of equities on` the 
` alienation at final division of properties. 


T died leaving behind him his wife, a 
major and a minor daughter and his 
mother. He also left some properties and 
some debts. 77s wife acting as manager of 
the joint family alienated 4 acres of land 
to discharge the debts incurred by T as 
well as to discharge some debts incurred 
by her T’s mother and his major 
daughter questioned the alienation. . 


Held: In a case where the propositus leaves 
‘only female members since such ferrale 
merrbers share the properties only as te- 


nants in common, each cannot project a = 


tight in herself and deal with the others’ 
‘share, even on the foot of necessity. Prima 
„facie, the wife did not have the requisite 
authority to sell the concerned land. But 
as the mother and the major daughter 
-were together responsible for discharging 
three-fourths of the admitted debts con- 
-tracted by T when he was alive, it followed 
that such debts were binding on the plain- 
tiffs and the second defendant (minor 
daughter) and this had to be borne in 
-mind at the time when a final division was 
effected of the family Properties as be- 
‘tween the sharers thereto.[ Paras. 8 and 10] 


Gases referred toi — 


C.M.N. Radha Ammal, Kancheepuram y. 
The Commissioner of Income-tax, Madras, 
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(1950) M.W.N. 317: (1950) 1 M.LJ. 
399: 63 L.W. 311: A.I.R. 1950 Mad. 538; 
Commissioner of Income-tax,M.P.,Nagpur and 
Bhandara, Nagpur, v. Seth Govindram Sugar 
Mills, (1965) 2 IT.J: 170: (1965) 2 
S.C.J. 289 : 57 LT.R. 510: (1965) 3 S.C. 
R. 488: ALR. 1966 S.G. 24.  - i 


Appeal agairst the decree of the First . 
Additional Subordinate Judgé, Coimba- 
tore in Original Suit No. 299 of 1967. 


T.R. Ramachandran, K. Ghandramouli and 
T.R: Rajagopalan, for Appellant. 


N. Varadarajan, S. Nainarsundaram and y. 
Natarajan, for Respondents. 


The Judgment of the Court was delivered 
by f 


Ramaprasada Rao, J.—The fifth defendant 
in O.S. No. 299 of 1967 on the file of the 
Subordinate Judge of Coimbatore is the 
appellant. One Thańgamuthu Gounder 
died possessed of the suit properties, he 
having secured the same under a parti- 
tion in his family in or about July, 1932 
as seen from Exhibit A-3 dated 22nd July, 
1932. He left behind him his mother (the 
first plaintiff), his eldest daughter (the 
second plaintiff), his widow (the first de- 
fendant) and his minor daughter (the se- 
cond ` defendant) as his surviving heirs. 
He died in 1966 and, therefore, succession 
to his estate ha§ to be determined with 
reference to the provisions of the Hindu 
Succession Act. It is not in dispute, there- 
fore, that the two plaintiffs on the one 
hand and defendants 1 and 2 on the other 
would ‘each he entitled to a moiety in the 
properties of Thangamuthw Gounder. In 
those circumstances the plaintiffs institut- 
ed the present action for partition of the 
suit-properties which admittedly belonged 
to Thangamuthu Gounder, into two equal 
shares and for allotment of one such 
share to them and for the usual rendition 
of accounts by the first defendant 
after the death of Thangamuthu Gounder 
and for costs. 


2. While Thangamuthu Gounder was 
alive, he borrowed monies under a deed of 
mortgage Exhibit B-5 dated 7th August, 
1952 executed in favour of the third de- 
Again, he borrowed monies on a 
promissory note from the fourth defendant, 
which ended in a decree as- against him, 


I) THIRUMALAISWAMI GOUNDAR J. PARVATHIAMMAL (Ramaprasada Rao, F.) 


when he was alive in O.S. No. 38 of 1963 
on the-file of the District -Munsif’s Court, 
Udumalpet. The widow . of Thanga- 
muthu Gounder viz., the first defendant 
after having been apprised of an attach- 
ment of the properties ir execution of the 
money decree as above obtained by the 
fourth defendant and in order to dis- 
- charge the said decree debt as also the 
mortgage debt which was subsisting on the 
date of her husband’s death, she sold 4 


acres of the suit properties for a sum of - 


Rs. 8,000. This sale was under Exhibit 
B-4 dated 26th May, 1967.. The consi-- 
deration of this sale deed as per the recitals 
therein consists of the following: A sum 
of about Rs. 3,270 paid by the fifth defen- 
dant, who purchased the properties under 
Exhibit B-4,to the third defendant,who was 
the mortgagee as per Exhibit B-5,as also a 
sum of about Rs. 1,312.21 which was paid 
in discharge of the decree debt obtained 
by the fourth defendant against Thanga- 
muthu Gounder and further sums of 
Rs, 2,120 and Rs. 1,100 to discharge debts 
contracted by the first defendant ` herself 
after her husband’s death under promis- 
sory notes Exhibits B-1 and B-2 respective- 
ly dated 15th May, 1966 and 20th June, 
1966 in all, and after discharging the afore- 


said debts as recited in the instrument of | 


sale Exhibit B-4,the firstdefendant received 
a sum of Rs. 187 as cash consideration for 
the sale of 4 acres of the family properties 
under Exhibit B-4. When the plaintiffs 
Carre to Court the above alienatior was 
already effected. They questioned the 
above alienation as not binding on them. 
Their case is that the sale iself was a-frau- 
dulent one and that they were prepared to 
pay the admitted debts left by Thanga- 
muthu Gounder and could not be made 
responsible for any other borrowings made 
by the first defendant. ` - i 

3. In the written statement filed by de- 
fendants 1 and 2 their case is that the first 
defendant sold 4 acres of the family proper- 
ties not only to-discharge her. husband’s 
debt, but also to incur the necessary ex- 
penses in connection with the marriage of 
the second plaintiff and, therefore,the debt 
contracted by her in such a situation is 
binding on the other family members of 
the family. She -would also urge that 


she had taken the precaution 9f selling- 


only such portion of the family proper- 
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ties so as to discharge the antecedent debt 
and to borrow monies for necessity and, 
therefore, the plaintiffs are bound. by the 
said alienation and that the remaining 
land only could be susceptible to. parti- 
tion. i ; BO an 


4.. The- fifth defendant supports the 
first defendant’s case and says that as the 
wife of Thangamuthu Gounder and as 
the manager of the family, she was in 
possession of the family properties and the 
sale effected by her so as to pay off earlier 
debts and to borrow for necessity is bind- 
ing on the-other members as well. He 
would claimtobea bona fide purchaser 
for value and reguested the Court to 
sustain the sale in his favour. We may at 
once state -that itis not in dispute that the 
fifth defendant as alienee has paid off 
the mortgage debt under Exhibit B-5 and 
also the deoree debt in O.S.No. 38 of 1963 
on the file of the District Munsif’s Court, 
Udumalpet which, as already stated, 
were debts contracted by Thangamuthu 
Gounder when he was alive. On the 
above pleadings the following issues were 
framed: ü 


(1) Whether the sale deed and lease 
deed dated 26th May, 1967 are true and 
binding on the plaintiffs ? 


(2). Whether the 5th defendant is a 
bona ‘fide purchaser for value? 


(3) Whether the 5th defendant has 
acquired any right or equity in respect of 
the suit properties? 


(4) Whether the 5th defendant is entitl- 
ed to a charge for the sums paid by him 
on account of the earlier mortgages ? 


(5) Whether item No. 3 house is the 
property of the late Thangamuthu and is 
available for partition ? 


(6) Whether item No.2 house canno 
be partitioned ? : 


5. The learned Judge found that the first 
defendant had not the requisite authority 
under the provisions of the Hindu Succes- 
sion Act of 1956 to effect a sale ofa por- 
tion ofthe family properties and that that 
could not be done under the guise of neces- 
sity as well, since she could not claim the 
status of a Manager of a Hindu undivid- 
ed family, who could only effect such 


} 
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alienation in case of necessity and for the 
benefit of the family. In those circums- 
tances, the learned Judge would not agree- 
with defendants 1, 2 and 5 that the aliena- 
tion under Exhibit B-4 was a binding 
one. He gave a preliminary decree for 
partition of the suit properties excepting 
item No. 3 in the plaint schedule and 
directed the first defendant to render an 
account of the income from the family 
properties in her possession after the death 
of Thangamuthu Gounder. The fifth 
defendant, who is mainly affected, has 
filed this appeal as against the judgment 
and decree of the Court below. 


6. There is no dispute before us about 
the disallowance of item No. 3 of the sche- 
duled properties. Mr. T.R. Ramachan- 
dran, the learned counsel for the appel- 
lant lays great stress on the fact that the 
lower Court did not bear in mind the 
fact that a major portion of the censidera- 
tion in the sale effected by the first defen- 
dant under Exhibit B-4 went for the dis- 
charge of debts contracted by Thanga- 
muthu Gounder himself and did not even 
make a provision for the payment of such 
debts from the estate. As we said already, 
the dischaarge of such debts from-and out 
of such consideration which flows from 
Exhibit B-4 is not disputed before us. 


47, The second contention of Mr. T.R. 
Ramachandran is based on a well-known 
rule of adjustment of equities as between 
the members ofa joint family in case where 
the alienee comes into the picture by pur- 
chase of an undivided share of the proper- 
ties belonging to the family from one or 
the other members of such a family. He 
would, therefore, contend that as the lower 
Court did not find that the alienation was 
fraudulent as contended by the plaintiffs, 
he ought to have suggested or made certain 
observations regarding the adjustment of 
equities as between the alienee. of the 
family properties and the rest of the mem- 
bers of the family and he also seeks for a 
binding finding about the major portion 
of the consideration that passed under 
Exhibit B-4 being for discharge of the 
debts contracted by the ancestor of the 
family himself. The learned counsel for 
the respondents is not in a position to 
contend to the contrary for the simple 
reason that the propositions for which Mr. 
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T.R. Ramachandran was arguing are so 
very well Jaid.and well founded. But the 
respondents’ counsel contends that at this 
stage this Court need not make any obser- 
vation regarding the adjudgment of 
equities and that can be left over for the 
lower Court to equalise or equitably 
adjust the shares at or about the time 
when the fnal decree is passed. 


8. All the four. members, who could 
succeed to the properties of Thangamuthu. 
Gounder, are female members. In such a 
situation the pcsition is clear that such. 


. female members, who succeed to the 


ancestor, take, no doubt definite shares in 

the estate under the Hindu Succession 
Act; but the interest of each in it is as 
a tenant in.common. This concept of 
tenancy in common has a peculiar signifi- 
cance. Though it entitles a sharer to- 
claim an independent share in the joint 
family properties, yet she cannot act for 
other members of the family and assume 

the garb of joint family manager or an. 
eldest member of the family so as to alie- 
nate or part with such proprties for the 

benefit of one or such other membrs. 

The principle that a male member could: 
in such circumstances even though a. 
younger member can act ‘for others in. 

times of emergency, necessity and benefit 

and alienate a portion ef the property and 

plead, when it is contested, that such an 

alienation was for the benefit of the family). 
or for necessity this defence is avilable to} 
such a male member. Butin a case where 
the ancestor leaves only female members}, 
and as’ such female members share the}: 
properties only as tenants in common,! 
each cannot project a right in herself} 
and deal with the other’, share, even On 

the foot of uecessity. This was the well 

accepted canon even before the passing. 
of the Hindu Succession Act. This prin- 

ciple was so recognised in C.M.N. Radha 
Ammal, Kencheepuram v. The Commissioner 
of Income-tax, Madras. This decision nas 
been approved by the Supreme Court in 
Commissioner of Income-tax, Madhya Pradesh, 
Nagpur and Bhandara, Nagpur v. Seth Govin- 
dram Sugar Mills?. The Supreme Court 


1. (1950) 1 M.L.J. 399 : (1950) M.W.N 
317 :63 L.W.311 :A.1.R. 1950 Mad. 538. 

2. (1965) 2 I.T.J.170 : (1965) 2 S.C.J. 289: 
57 L.T.R. 540 : (1965) 3 S.C.R. 488: A.LR. 
1966 S.C. 24. . 
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has held that under Hindu Law co- 
parcenership is a necessary qualification 
for the managership of a joint Hindu 
family, that a widow is not a coparcener, 
she bas no legal qualifications to kecome 
the manager ofa joint Hindu family and 
that a widow of a coparcener cannot, 
therefore, be a karta of the joint Hindu 
family consisting of three widows and two 
minors. After the passing of the Hindu 
Succession Act the position has become 
more clear, since the family members, who 
are the sole surviving members of the 
Joint family, take their respective interests 
in the joint family properties as tenants in 
common. Section 19 (b) of the Hindu 
Succession Act, 1956, says that if two or 
more heirs succeed together to the pro- 
perty of an intestate, they shall take 
the property as tenants in common and 
not as joint tenants. Section 19 (a) of 
the Act is rot necessary for the purpose 
of our discussion. ‘Therefore, the first 
defendant in the instant case did not ac- 
quire the status of a manager, which status 
alone would entitle her to deal with joint 


family properties and in particular. deal’ 


with not only her share in it, but also the 

„shares of her daughters. Prima facie, 
‘therefore, the first defendant did not 
Ihave the requisite authority to sell the 4 
jacres of joint family properties under 
‘Exhibit B-4 to the fifth defendant. 


9. But the additional circumstance in 
this case outweighs the general principles 
referred to above and compels us to adopt 
the equitable rule that the interest of an 
alienee in joint family properties should 
as far as possible, be safeguarded and the 
equities inter se as between him and the 
members of the family adjusted when a 
partition takes place in such’a family. 
‘Bearing this essential principle which also 
concurrently applies and which in the 
instant case is necessarily invokable, the 
equities of the parties have to be adjusted. 


xo. We have already referred to the 
undisputed fact that out of the considera- 
tion of Rs. 8,000 - paid under Exhibit B-4, 
by the appellant, a sum of about 
Rs. 4,582.21 went to the discharge of the 
debts contracted by Thangamuthu Goun- 
der himself when he was alive. The other 
portion of the consideration viz., a sum 
of Rs.2,120 paid to discharge the 
promissory debt under Exhibit B-1 and 
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asum of Rs. 1,100 paid to discharge 
the debt under Exhibit B-2 dated 20th 
June, 1966 cannot bind the plaintiffs. 
It is in this difficult situation the equities 
have ta -be adjusted. According to the 
fifth defendant the entirety of 4 acres of 
lands purchased by him are not fertile 
lands. The plaintiffs, on the other hand, 
would say that a small portion of the 
family properties is rocky land. There 
has not been a sufficient investigation, 
presumably because it was not quite 
necessary at that stage as to the nature 
of the property and the quality of the 
property purchased by the fifth defendant. 
But as the plaintiffs and the second defen- 
dant are together responsible for dis- 
charging three-fourths of the admitted 
debts contracted by Thangamuthu Goun- 
der when he was alive, it follows that such 
debts are binding on the plaintiffs and the 
second defendant, and this has to be 
borne in mind at the time when a final 
division is effected of the family properties 
as between the sharers thereto. We, 
therefore, find that the debts are binding, 
as found by the Court below, on the 
plaintiffs and the second defendant. But 
we add that this circumstance shall be 
taken into consideration by the Court 
below when a final decree is passed pursu- 
ant to the preliminary decree already 
‘passed. Mr.T. R. Ramachandran would 
say that even assuming as suggested by the 
other side that 10 acres out of 18 acres of 
the family lands are fertile lands, he would 
in equity be entitled to 24 acres of such 
fertile lands and for this purposet his Court 
may make a binding recommendation 
to the Court below to the effect that at 
the time of the passing of the final decree, 
at least 2} acres of fertile lands of the family 
properties, if nor more, be allotted to the 
share of the first defendant, so that her 
alienee viz., the appellant may get the 
benefit out of it. This appears to be a 
reasonable request. As we said already, 
there are not enough materials on record 
to find positively as to how many ‘acres of 
lands belonging to the joint family are 
fertile lands. Both the parties referred 
to some rocky lands as family lands. No 
one has spoken to the extent of such rocky 
lands. In those circumstances, we feel 
that in the interests of justice and having 
regard to the well-known principle of 
adjustment of equities as between the 
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members of a joint family and an alienee, 
we should make it clear that at the time 
of the final decree the first defendant 
will be allotted the lands already 
alienated by her as and towards share 

„and in doing so the lower Court 
will remember that at least 24 acres of 
fertile lands will be allotted to the share 
of the first- defendant, which advantage 
will necessarily flow to the appellant, as 
well. In so far as'the rest of the lands 
alienated by the first defendant in:favour 
of the appellant is concerned, the Court 
below shall after further investigation and 
as far as possible see that the equities be- 
tween the parties are so amicably adjusted, 
so that greater prejudice than necessary 
is not caused to the appellant. - 


II. 
appeal is partly allowed. But there will 
be no order as to costs: _ 


SJ. . —+— = Appeal partly allowed. 


IN THE HI GH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—P. R. Gokulakrishnan, F. 
M. Govindarajulu .. Petitioner” 
v. i i 


M. Jayaraman ` , «+ Respondent, 


Tamil Nadu-Buildings (Lease and Rent Con- 
trol Act (XVIII of 1960), sections 10 (3) 


(a) (1), 10 (3) (c), 10 (4), 19 and 29— . 


. Landlord’ s petition under sections 10 (3) (a) (1) 
and 10 (3) (c) dismissed with a finding of requi- 
rement not being bana fide—Landlord obtaining 
exemption under section 29—Subsequent eviction 
petition—Finding in earlier proceedings not 
res judicata. ` 


A prior eviction proceeding by the land- 
-lord was dismissed in view of the 
tenant’s claim to protection under section 
10 (4) ofthe Tamil Nadu Buildings (Lease 
and Rent Control) Act, with a finding of 
landlord’s requirement not being bona fide. 
Subsequently the landlord obtained 
exemption, as far as this section is con- 
cerned, from the Government under sec- 
tion 29 of the Act. After obtaining 
exemption the landlord filed the present 
eviction petition. j 


¥C.R.P. No. 1390 of 1975. 23rd February, 1976. 
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On these facls held: It was unnecessary 
for the Rent Controller’s Court, which 
decided the prior proceedings, to go into 
the question of bona fides, inasmuch as 
section 10 (4) specifically states that no 
order for -eviction shall be passed in such 
cases, In’ view of such a mandatory 
direction prohibiting the Ccurt 
to pass any eviction order against that 
person who comes squarely under section 
10 (4) (1), the finding on other issues 
regarding the bona fides must be construed 
as ab initio void. In cases wherein want 
of notice was raised and the same was 
decided as one of the issues along with 
other issues, there is no prohibition to go- 
into ‘such issues along with the question 
of want of notice. Inasmuch as the 
finding in.the prior proceedings has to 
be construed as ab initio void in view of 
section 10 (4) (1) ofthe Act, Section 19 


„is not a bar for the subsequent eviction 


[Para. 11.} 
Cases referred to:— . ; 


proceedings. 


. Gangappa v. Rackawwa, (1971) 2 S.C.J. 


555 : A.L.R. 1971 S.C. 442; Union of India 
v. Nanak Singh (1968) 2 S.C.R. 887: (1968) 
1968 S.C. 1370; 
Veerasami Mudali v. 
M.LJ. 515: ALR. 1924 Mad. 626 ; 
Shankarlal v. Hiralal, A.I.R. 1950 P.G. 80 ;, 


Mathwra Prasad v. Dossi bai, (1970) 2 S.C. >- 


J- 085: (1976) 3 S.C.R. 830; A.I.R. 197} 
S.C. 2355: Tarini Charan Bhattacharjee v. 
Redar Nath Haldar, (1929) IL.R. 56 
Cal. 723: A.ILR. 1928 Cal.777; Rajagopal 


Transports v. Presiding Officer, (1971) 1 
M.LJ. 488; Muthu Pillai v. Veda 
Viyasa Ghettiar, 12 L.W. 277: . 60 I.C. 


397 ; Official Trustee v. 9. N. Chatterjee, 
(1969) 2 S.C.J. 123 : (1969 3 S.C.R. 92 : 
A.I.R. 1969 S.G. 823. 


Petition under section 25-0f Act XVII of 
1960 as amended by Tamil Nadu Act 


XXIII of1973 praying the High Courtto - 


revise the Order of the IV Judge, Gourt 
of Small Causes, Madras, dated? 7th 
March, 1975 and. made'in H-R:A. No. 


270 of 1974. (H.R.C. No. 2427 of 1972 


VIII Judge Court of Small- Causes, Mad- 
ras.) ; i 


T. Viswanatha Rao, for Petitioner. 


S. Pichai and Basheer Ahmed, for Respon- 
dent. ` : 


Palaniyoppan, 46° 


~ 
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The Court delivered the following 


Jupomenr. —The tenant is the revision 
petitioner Ferein. The respondent here- 
in, who is the landlord, filed an eviction 


petition under sections 10 (3) (a) (#) and. 


10 (3) (c) of the Tamil Nadu Buildings 


(Lease and Rent Control) Act XVIII of 


1960. The respondent here in averred in 
the eviction petition thathe has no other 
residential house in the City of Madras, 
that he filed-an eviction petition against 


all the tenants in the premises ircluding 


the respondent, that the eviction petition 
against the tenant herein, was dismissed 
as the tenant claimed to be entitled to the 
protection under section 10 (4) (i) of the 
Act, that the landlord then moved the 
Government under section 29 of the Act 
and got exemption. with regard to the 
benefit of section 10 (4) (i) of the Act and 
that since the tenant did not vacate, the 
landlord, after giving lawyer’s notice, 
filed the eviction petition. The landlord 
has further averred that since he wanted 
the whole of the premises for his own occu- 
pation, he has kept the. portions that had 
fallen vacant under lock and key as it is 
not svitable or sufficient. 


2. The tenant, as the respondent in the 
eviction petition, contended that the order 
in H.R.C.No.395 of 1968 is a bar for the 
present eviction petition, that there is no 


bona fides in the landlord’s petition for 


eviction, trat the downstairs portion that 
has fallen vacant is sufficient for the land- 
lord to occupy, - that the inconvenience 
that will be caused to the tenant will be 
much more than to the landlord if eviction 
is ordered and that the notice of termina- 
tion does not conform to the statutory 
requirements. : 


3. The Rent Controller, observing that 
the landlord: is not living in his own 
house and residing in a rented house and 
that the landlord’s requirement is bona 
fide, ordered eviction giving three months’ 
time to the tenant to vacate. 


4. Aggrieved by the order of: the Rent. 


Controller, the tenant preferred'an. appeal 
to the IV Judge, Court of Smdll Causes, 
Madras who is the appellate authority. 
The appellate authority took up ‘for 
consideration as to whether the require- 
ment of the landlord is bona fide and 
that whether the present application is 


` 
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barred under section 19 of the Act: 
The Court below also took up for consi- 
deration as to whether the notice to. 
quit is valid. The lower appellate Court, 
after observing that the prior finding as 
regards the bona fides of the requirement 
by the landlord is quite unnecessary for 
the disposal of the application inasmuch 
as that application was dismissed under 
section 10 (4) of the Act, held that the 
present application is not hit hy section 19- 
of the Act. The lower appellate Court also. 
found that there is bona fides in the-require- 
ment of the landlord to occupy the build- ` 
ing in question for his own use and that 
the petition under, section 10 (3) (a) (ip 
is maintainable. 


5. Aggrieved by the order of the Court 
below, the tenant has preferred the above 
civil revision petition. Mr. Viswanatha. 
Rao, the learned counsel appearing for 
the revision petitioner urged all the 
points raised before the Courts below.. 
As regards the bona fides, both the Courts 
below have concurrently found that 
the requirement of the landlord is bona 
fide. It is clear from the facts of the 
case that the respondent herein purchased 
the property for the purpose of occupy- 
ing it by himself and that he was not able: 
to occupy the same, inasmuch as the 
petitioner alone has not vacated the: 
upstairs -portion of the building even 
though other tenants were evicted from 
the suit premises. It is also clear from 
the facts of the case that unless all the: 
portions are vacated, it is not possible: 
for the landlord to occupy the house. 
Hence I am of the view that there is 
absolutely. no impropriety, illegality or 
irregularity in the finding of the Courts 
below’as regards the bona fide require- 
ment of the landlord and also as regards 
the finding that the petition under 
section. 10 (3) (a) (2) of the Act will lie 
in this case. ' aes 


6. The next question which was vehes 
mently urged by Mr. Viswanatha Rao. 
is that the prior application for eviction, 
though dismissed under section 10 (4) 
of the Act, gave a finding as regards ~ 
tne bona fide nature of the requirement 
made by the respordent herein. That 
finding as- per section 19 of the Act is 
a bar to agitate once again the question. 
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of bona fides in this proceedings. I have 
been taken through the order passéd 
in the prior application and also the 
relevant provisions of the Rent Control 
Act. Mr. Viswanatha Rao also cited in 
Gangappa v. Rachawwa', to substantiate 
his contention under section 19 of the 
Act. In that case the Supreme Court 
has held: ` i 


“Where the plaint on the face of it 
does not show that any relief envisaged 
by section. 80 of the Còde is being 
claimed, it would be the duty of the 
Court to go into all the issues which 
may arise on the pleadings including 
the question as to whether notice 
under section 80 was necessary. If 
the Geurt decides the various issues 
raised en the pleadings, it is difficult 
to see why the adjudication of the rights 
of the parties, apart from the question 
as to the applicability of section 80 
of the Code and absence of notice 
thereunder should not operate as res 
judicata in a subsequent suit where the 
‘identical question arises for determina- 
tion, between the same parties.” 


From this, Mr. Viswanatha Rao says 
that inasmuch as in the prior proceed- 
‘ings the Court has gone into the ques- 
tion of bona fides and decided- against 
the landlord, the dismissal is both on 
the ground of section 10 (4). -ànd also 


after -considering the bona fidenature of 


the claim made by the landlord. In 
such circumstances, the learned counsel 
submits that the present application is 
hit by section 19 of the present Act. 
Tne learned counselalso cited in Union of 
India v. Nanak Singh?, for the very same 
‘proposition. My. Viswanatha Rao also 
read. Veerasami Mudalti v. Palaniappan® 
and pointed out that the lower appel- 
late Court has misconstrued the- said 
decision. According to this decision, a 
‘Bench of our High Court has held that 
even though the suit has been dismissed 
for want of notice, the finding as regards 
-the other aspects of the case will constitute 





1. (1971) 2 S.G.J. 555 : A.LR. 1971 S.C. 
442 


2. (1968) 2 S.C.R. 887 : (1968) 2 S.J. 
ALR. 1968 S.C..1370. l 
3. (1924) 46 M.L.J. 515 : A.LR. 1994 Mad. 
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res judicata in the subsequent proceed- 
ings filed after valid notice contemplated 
under the Act. With these submissions, 
the learned counsel for the petitioner 
herein submits that the present appli- 
cation for eviction is clearly barred under 
section 19 of the Act. f 


7. Mr. Pichai, the. leamed counsel 
appearing for the respondent submitted 
that Shankarlal v. Hiralal, clearly states 
that a finding which is unnecessary for 
the disposal of the suit in respect of an 
issue raised will not be res judicata in a 
subsequent proceeding. In that Privy 
Council case, the Board has confirmed 
the finding of the Bench of the Calcutta 
High Court wherein it was held “that 
inasmuch as the Subordinate Judge in 
the Dhanbad suit had held that that suit 
did not lie by reason of the failure to 
comply with section 80, Civil Procedure 
Code, he was bound to dismiss the suit 
under Order 7, rule 11 of the Code and 
the findings of the Court on the merits 
were abiter and could not support a plea 
of res jadicata”. This decision, according 
to Mr. Pichai, has*not been overruled in 
Gangappa v. Rachawwa*, though it nas 
been referred. Mr. Pichai next cited 
Mathara Prasad v. Dossibkai® In that 
decision, it has been held: 


“A question of jurisdiction of the Court, 
or of Procedure, or a pure question of 
law unrelated to the right of the parties 
to a previous suit, is not res judicata 
in the subsequent suit. Rankin, C.J. 
observed in. Tarini Gharan Bhattacharjee v. 
Kedar Nath Haldar*: 


` The object of the doctrine of res judi- 
cata is not to fasten upon parties special 
principles of law as applicable to them 
inter se, but to ascertain their rights 
and thé facts upon which these rights 
directly and substantially depend; and 
to prevent this: ascertainment from 
becoming nugatory by precluding the 
Parties from reopening or recontest- 





1, A.I.R. 1950 P.C. 80. 
2. (1971) 2 S.G.J. 555 : ALR. 1971 S.C. 
42 ' 


3. (1970).2 S.C.J.685 : (1970) 3 S:C.R. 830: 
A.LR. 1971 S.C. 2335. Se 

4, (1929) I.L.R. 56 Cal. 723 : A.I.R. 1928 
Cal.777. ; 
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“ing that which has been ‘finally be reopened in a subsequent suit brought 
decided.” - -- =>"... after due notice to quit. : The leamed 
B. A question relating io hë jase COUTA also refered 1o Malia Pil v: 
tion of a Court cannot be deemed to ‘held that an adverse finding i 5. rio 
have- been, finally “determined -by- an guit though ended in favo ; F ie Š a 
erroneous. decision of the Court. If by who ‘agitates the matter sp abc 
an erroneous interpretation of the statute suit. will operate-as res judicata as far.as 
the Court holds that it has no jurisdic- thar Gudine is concomed. 
tion, the question would not; in our judg- 7 ; ` ae 
ment, operate as res judicata. Similarly xo. There is no difficulty in accepting 
by an erroneous decision if the Court the said contention. But it is fer the 
assumes jurisdiction which it does not‘ Court to firid out as to-whether the find- 
possess. under the statute the question. ing: given by the Court on issves which 
cannot operate as res judicata between ‘-are not necessary to dispose of the suit 
the same parties, whether the cause of is an- observation without the seal of 
action in. the subsequent litigation: is ` finding’ or is- ab initio void as per- the - 
the same or otherwise. - . _*, provisions of the particular noel 
aos tad po np pip: Section 10 (4) of the Tamil Nadu Build- 
The next decision cited by Mr. -Pichai -2° 7: > p 
is Rajagopal! Transports v. Presiding Officer?, - 085 a end: Bene Coney AnG 130p 
In that decision. Ramaprasada Rao, J., sae ee Ý M "i 
has held: ` ~ “No order for-eviction shall be passed 
“The- essential requirement : of the under sub-section (3) aE 
doctrine of res judicata is-that both the 
‘Court which rendered the finding on’. 
an earlier occasion -and the. Court- 
which is to -compulsorily review -the . 
matter on’a subsequent occasion, are ~ 
competent Courts in ‘the sense that 
they have the -jurisdiction to enter- 
tain and adjudicate: upon the. lis or’ 
ee eda aerate If the earlier Court. ; 
which gave its findings is incompetent aean PNE E RRE 
to decide on e, on, the around - dis ae hac S HE WAS 
that it lackèd. jurisdiction, then ab Soetion 10(4), Subsequently, the Lend. 
initia those findings of fact need: not Be ed seat eee ne Tar aei 
ees mto and : much less acted section -is concerned, from the Govern- 
è ' : ; ment under section :29 of the Act.” After 
9. No doubt, Mr. Viswanatha. Rao, Obtaining. exemption, the landlord has 
argued that section 10 (4) of the Rent filed the present eviction petition. It is 
Control Act does not take away the Wnecessary ‘for’ the Rent Controller’s 
jurisdiction of the Court but only confers Court, which decided the prior proceed- 
a right upon the tenarit by making the 1S to 80. mto the question of bona fides) . 
landlord not to file eviction petition 'if Masmuch as section 10 (4) specifically 
they come under the purview-of section’: St#tes that no order for eviction shall be 
10 (4) of the Act. Mr. Viswanatha Passed in such cases. When there is 
Rao also cited the decision reported in such a mandatory direction prohibitin 
Veerasami Mudali v. Palaniahpan®, ° where-` the, Gourt to pass any eviction order 
in it has been held that the question of , 28#™st that person who comes sguarely 
the plaintift’s title was a matter substan- under section 10 (4) (i) of the Act, the 
tially in issue between the parties and the . 88ding on other issues regarding the 
decision of the.same is final and cannot 1072 fides must be construed as ab initio 
void. In cases wherein want of notice 
1. (1971) 1M.L.J.488. $ was raised and the same was decided as 
2. (1924) M.W.N. 466 : 46 M.L.J. 515 : s ; 
A.I.R. 1924 Mad. 626. : 
M L j—52. 


(7) against any tenant who.is engaged 
in any employment or class of employ- 
ment notified by the’ Government as 
an - essential service for/ the purposes 
of this sub-section unless the landlord 
is himSelf engaged in any employment 
or class-of employment which has been 
so notified.” ` i 





1. (1920)12L.W.277-:601,.C.397. 
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one of the issues along with other issues, 
there is n> prohibition. to go into such 
issues along with the question of want.of 
notice. Iri those circumistances, the cases 
cited by Mr. Viswanatha Rao, held that 
the findings which went against a party 
concerned, even though he succeeded 
on the question of notice or lost on the 


question of notice, will constitute a bar ‘ 


for the subsequent proceedings on the 
same issues. Inias much as the present 


finding in the prior proceedings has to~, 


be construed as ab initio void in view of 
section 10 (4) (2) of the Act, I am of the 
view that section 19 is not a bar for the 
present proceedings. Further in Official 
Trustee v. S: N. Ghatterjeet, the Supreme 
Court has held: | 


“Tt is clear that before a Court can 
be held to have jurisdiction to dacide 
a particular matter it must not only 
have jurisdiction to try the suit brought 
but must also “have the authority to 
pass the orders sought for. It is not 
sufficient that it has some. jurisdiction 
in relation to the subject-matter of the 
suit. Its jurisdiction must include the 
power to hear and decide the questions 
at issue, the authority to hear and 
decide the particilar controversy that 
has arisen. between the parties.” _ 


Thus it is clear from the abovesaid deci- 
sion. that the Rent Control Court m the 
prior proceeding stiould not have decided 
the other issues in view of the clear 
prohibition contained in section. 10 (4) (2) 
of the Act. In those circumstances, 


the civil revision petition is dismissed « 


and the order of eviction passed: by the 


Courts below is confirmed. There’ will” 


be no order as to costs: Time to vacate 
two months. i : 


RS. ae Petition Fismissed 


a’ ped 
1. (1969) 3 S.G.R. 92: (1969) 2S,C.J. 
123: A.L.R. 1969 S.C. 823. 
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IN THE HIGH GOURT OF; JUDI- 
CATURE AT MADRAS E 
Present:—V. Sethuraman, J. 


, The State of Madras represented by l 


the District’ Collector of Madurai, 
l .. Appellani* 


a 7 


R. K. Ramakrishnan and another 
.. Respondents. — 


Land Acquisition Act (1 of -1894), sections. 
4 (1) (2); 5 (A) and 6 (1)— Objection by 
person interested in land beyond period of 
thirty days— Effect. - 

Section 4 (1) of the Land Acquisition Act. 


` requires only the issue or publication of 


public action in the official gazette and 


„also at convenient places in the locality 


and it does not contemplate any indivi 
dual notice. - 


Only if there was objection within the 
period specified in section 5-A (1) of 
the Act there would be scope for making 
the enquiry under ‘section 5-A (2). 
The mandatory requirements of section 
5 A (2) would arise for consideration 
only-in case there was a proper objection 
within the time contemplated by the 
Rule 3 of the Rules framed by 
the Government under section’ 55 (1) 
of the Land Acquisition Act does not 
require any mandatory procedure to be 


followed and the-failure to do so would 


not vitiate the proceedings under the 
Land Acquisition Act. 
[Paras 9 and 10.} 


Cases referred to :—- 


Belega! Gundachar v. The State of Madras, 
(1953) 2 M.L.J. 262; The State of Madras ve 
Periakkal, (1974) -2 M.LJ. 217: 87 
L.W. 602 : ALR. 1974 Mad. 383; 
Sinnaiyan v. The Union Territory of Pondi-’ 
cherry, (1971) 1 M.-L.J. 342. . 


` Appeal against the decree of the Court of 


the Subordinate Judge (II Additional), 
Madurai in Appeal Suit No. 260 of 


- 1970 preferred against the decree of the 


Court of the District. Munsif, Melur in 


Origizal Suit No. 128 of 1966. 





* S, A. No. 222 of 1973. ae 
_ Stk September, 19 y 


wm 


ij 


The Additional Goverament “Pleader, 
for Appellant. 7 z 


i 7 wre s) > Se or 
E. R. Thiagarajan, for. Respondent., 
The Court delivéred the following . 


Jupementj— The suit, which gives. rise: 
to this second appeal by the defendant, | 
was filed by two plaintiffs for. recovery 
of possession of the-plaint schedule pro- 
perty from the State of Madras represen-_ 
ted by the Collector of Madurai and for’ 
recovery of damages of Rs. 1,000 for 
alleged wrongful demolition of the build- 
‘ing that stood on that property. 


4 


. 


2. One Dr. Venkatarama: Iyer, who' 
owned lands in R.S. Nos. 260 to 264, 
had an existing source of water supply 
from sluice No. 4 of Sakulam fed by the - 
Periyar system. He and his relative 
desired that they should get direct supply 
of water from the Periyar channel distri- 
butory No..3: He therefore moved the 
Public Works Department for the pur- 
pose of getting the change in the water 
supply.. This involved the acquisition of 
certain lands measuring about 6 cents in 
R.S. No. 286/2 lying im Sennagararmpatti 
Village belonging to the plaintiffs. “Fhe ` 
Government issued the notification under 
section 4 (1) of the Land Acquisition 
Act on the 6th of December, 1961. 
Section 4 (2) provides that whenever 
it appears to the Government that land 
in any locality was reeded or was likely 
to be needed for any ‘public purpose, a 
notification to that effect ‘should be 
_ published im the Official Gazette and 
that the Collector should cause public 
notice of the substance: of such notifica- 
tion to be given at-convenient places in 
the said locality. Section 5-A (1) of that 
Act contemplates that any person inte- 
rested in. any land which has been notified 
under section. 4 sub-section. (1), as being 
needed or likely to be needed for a public 
purpose may, within thirty days after 
the issue of the notification, object to 
the acquisition of the land. The ‘Collec- 
tor proposed an enquiry under section 
5-A by issuing the requisite notice, which 
was served on the plaintiffs on Ist June, 
1962. The plaintiffs filed their objec- 
tions on 16th June, 1962 and appeared 
before him on 18th June, 1962. There- 
after as contemplated by, section 6 (1) 
of the Act, a declaration was made by 
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theGovernmeént. As section 6 is some- 

what material for-our present purpose, 

it is‘necessaty to extract it heres, 
see aris . 4 Mik e È 
“6 (1). Subject to the' provisions: - of 
Part VII of this Act, when the Govern- 
ment is satisfied, after considering, 
the report, if any, made under section 
5-A, sub-section (2), that any partis 
cular land is needed for a public pur- 
pose, ‘or for a Company, a declara- 
tion shall-be made to that effect under 
„the signature of a ‘Secretary to such 
Government or of some officer duly 
‘authorised’ to certify its orders.” 


Before the declaration was made on. 6th 


of February 1963 the plaintiffs filed 
Writ Petition’ No. 617 of 1961. It was 
dismissed even at the stage of admission. 
It is only thereafter that the enquiry 
under section 5-A came to be made. 
The plaintiffs came forward with a suit 


-in 1966. In the plaint it was ‘alleged 


that after filing of the objections on I8th 
June, 1962 there was no further informa- 
tior. regarding the proposal of acquisition. 
It was further alleged that the plaintiffs 
had put up a building in the suit site at 
considerable- cost and that the authori- 
ties had demolished it. According to 
the plaintiffs, the land acquisition pro- 
ceedings were taken to benefit a set of 
influential persons so that the acquisi- 
tion proceedings were vitiated by mala 
fides. Jt is on these facts that the plain- 
tiffs prayed for recovery of the suit proper- 
ties ard also for damages for the demoli- 
tion of the building. ` 


The State of Madras, which was the 
defendant, denied that the acquisition 
proceedings were taken: for a single 
individual, It. pointed out that the 
objecticns of the plaintiffs; had been 
considered, investigated and a report 
submitted thereon to the Goverrment 
for a declaration. The Government over= 
ruled the objections and approved the 
declaration under section 6. The 
Government referred to the payment of 
compensation and submitted that the 
declaration made. under section 6 (1) 
of the Land Acquisition Act was con- 
clusive-and final so that it could rot be 


scrutinised by. the Court. - 


4. The learned District Munsif dismissed 
the suit holding that the acquisition had 
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been done according to the provisions 
of law and that the plaintiffs were not 
entitled to recover possession of the 
property or for damages for the alleged 
wrongful ‘demolition of a part ‘of ‘the 
building. `’ : 2 : 

5. The plaintiffs appealed and | the 
learned Subordinate Judge found that 
the -land ` acquisition proceedings in 
respect of the suit land were illegal and 
were -of no-efféct. For this purpose he 
relied on the new. channel having been 
put up only to benefit certam private 
individuals: ‘He further pointed out that 
a declaration under section @ (1) would 
be vitiated by mala fides if it was passed 
by an authority without applying its 
mind at all, even though there was no 
evidence of any -personal ill-will,. corrupt 
motive or other improper purpose. He 
pointed out that after ‘the filing of the 
objections -by the plaintiffs no further 
enquiry had, been made and no ‘report 
had. been submitted by the Tahsildar.’ 


Under these circumstances he held that ` 


the Department had -not: observed the. 
rules under the Act which had the bind- 


ing force of law in relation to the enquiry 
under section 5-A of the Act and as such, - 


the declaration made under section 6 (1) 
was a nullity. , Ee 


on its behalf ‘the first objection taken is 
that: the suit was barred ‘by Limitation 
under Article 100 or Article 113 of the 
Limitation Act of 1963. Article 100 
provides that in order tà alter or set aside 
any actor order of an officer of Govern- 


ment in his official capacity, a period of 2, 
one year. would be available from the. 
h` 
the- present case, the notification under - 
section 6 came-to be issued on 8th Feb-* 


date of the act or order of the office. 


ruary, 1963, and the period of one year 
would have lapsed .by February, 1964. 
The.objection of the learned counsel for 
the respondents was that Article 100 had 


no application, because the present suit- 


was not for setting aside the Notification 
issued under section 6, but was for the 


purpose of recovery of possession. This. 


objection has found acceptance in the 
hands of the learned District Munsif. 
This point was not agitated before the 
learned, Subordinate Judge. 
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right when he says that in the light of the 

frame of the suit, there was.no question 

of Article 100 applying to the present 

proceedings. Article 113 provides for a ` 
period of three: years from the time, when . 
the right to sue accrues. It is only after 

the award that possession was taken, 

The-right to sue is ore that.accrued_ on ` 
dispossession. The suit is within three 

years of such dispossession. 


4. The next contention urged by the 
learned counsel for the Government was 
that. the lands had been acquired for a 
public purpose and not for the benefit of 
any private individual, as held by the 
learned Subordinate Judge. In this con- 
nection he~ brought to my notice the 
decision of a Bench of this Court in 
Belega! Gundachar and another v. The State . 
ot Madras represented by the Gollector of 
Bellary and others}. It was pointed out 
in that case that the power of-a state to 
acquire property compulsorily was a power. 
to-acquire it only for a public purpose © 
and that the expression “ publi purpose ” 
was not capable ‘of a precise definition 
and had nota rigid meaning.. An acquisi- 
tion for carrying out an irrigation scheme 
would be entirely for a public purpose, 
which was a State purpose: In the said 


- case it was pointed out that though ini- 
` e, l an . tially a channel for which thè land is 
6. The Government has appealed and - 


acquired’ would serve only ‘one’ part of 
land owned by. a single individual, in 

course’ of time it would also’ serve the. 
other lands as well, so that.it must be 

held that the acquisition was for.a public . 
purpose namely, extension of irrigation.” . 
It was ruled that the fact that initially only. 

one individual stood to benefit by the 
proposed -channel would not make the 
acquisition any the less an. acquisition 
for a public purpose. Having regard 
to this Bench decision, it- would follow - 
thateven assuming that Mr. Venkatarama 
Iyer was a single individual proposed to 
be benefited ‘still’ it would be. a public 
purpose’ since, ` aiding .agficulture is a 
public purpose. ` ` T ie 


8.- It is unnecessary, in this view, to go 
into the -question whether the learned 
Subordinate Judge was right at all in 
proceeding as if the benefit was intended 


. only for Dr. Venkatarama Iyer. -It was 


1. (1953) 2 M.L.J.-262.- 
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Pointed out for the Government that the 
benefit was likely to enure to a,number of 
individuals, so that the learned Judge was 
not. right in. proceeding on the basis that 
he has done.. There is substance my this 
submission. : 


' The „learned counsel for the respon- 
A submitted that the`whole of the 
proceedings under section 5-A’ were vitia- 
ed because the procedure under séction 

5-A (2) had not been followed in this 
case. In, The State ‘of Madras: représented by 
the Secretary to Government, Home- Department, 
Madras-9 v.. Periakkal ana others'. it?has 
been ruled that the provisions of . rule:3 
(8) of the Rules framed under section 55 
(1) of the Land Acquisition: Act in rela- 
tion to the enquiry under section. 5-A. is 
not mandatory: In. that case ‘ho notice 
had been ‘given to the Departmenit -at 
whose instance the acquisition was ini- 
tiated: "The Court held that the failure 
to issue notice to the Department did mt 
affect the validity of the enquiry. 
decision relied'on by the learned: Snae 
for the Government does not however, 
aftect the controversy before me.: “Section 

5-A (1) contemplates further enquiry 
only if objection i is received from the per- 
son interestéd ‘in the land-notified under 
section 4 (1) within a period of ‘30 days 
after the issue of such notification. -There 


is no ‘dispute that in thë present case. 


this notification came to be. issued on 
6th December, 1961 and ‘the objection 
came to be filed on 16th June, ‘1962. 
This objection is wholly beyond the ‘time 
provided: under- section 5-A so -that the 
mandatory. character, of section 5-A. (2), 
if any, would not came ùp for considera- 
‘titn. In‘other words, only ‘if there was 
an objection within, the period specified 
in section .5-A (1) there would be scope 
for making the enquiry under. section 
5-A (2). The learned counsel for the 
respondents, in this connection,. brought 
to my notice. Exhibits A-4 and A-5. Exhi- 
bit'A-4 is a notice issued on 19th April, 
1961. ~This, was submitted. to be the 
notice contemplated by: séction 4- (1) to 
the individuals and in pursuance of ithe - 
filed the objectioii in Exhibit A-5 on 29th ` 
April, 1961 which is ‘within thé périod of 
= aay: The notice does not say under 


(9h 2ML. 217: 87 LM, 602 : ATR. 
1974 Mad. 383. be eer 
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-what provision it was" issued. It was 
obviously. with a view to make somc 
‘further enquiry regarding `the public 
purpose that the notice must have -been 
issued. The suggestion. for the respon- 
dent’ is that when once this objection is 
filed within the period of thirty days, 
then -the provisions of section 5-A (1) 
are: satisfied. -I think there is no sub- 
stance. in this submission. -. The’ provisions; 
‘of section 4-(1) require only the issue or 
publication in the Official Gazette and 
also-at convenient places ‘in the locality. 
It does riot contemplate any individual 
notice ‘so that the: notice- under Exhibit 
A-4 cannot''be takeri!as-a ‘notice ‘under 
‘section 4 ( 1): >The mandatory require- 
ments of śėction 5-A '(2) would arise for 
‘consideration only in case ‘there was `a 
proper objection within the time contem- 
plated: by the:Act. Therefore, -there is 
no substance in the objection of the learn- 
ed counsel -for’ thie respondents that the 
mandatory provisions of section 5-A have 
‘not-been ‘complied with here. 4 i 


10. The. next point that was submitted 
-was that section 6 of.the Land Acquisi- 
“tion Act requires submission of a report 
to the Government and the consideration 
of- that report bythe Government. Un- 
less such a.réport is received by the 
Government, the argument runs, the 
Government cannot mike any declaration 
under section :6. ` For this purpose my 
attention was :drawn to'a decision in 
Sinnaiyan-.and others. v.-The Union Terri- 
tery of Pondicherry represented: ‘by the Under- 
secretary to Government; Revenue and Deielop- 

ment Department, Pondichersy ana another. 
‘In-that ‘case it was pointed out that from 
rule 3 of the Rules framed by the Govern- 
ment under section 55 (1) of the Land 
Acquisition “Act, it“ was ‘clear that’ the 
objector has got an opportunity to know, 
at-the time'of the enquiry under section 
5-A what answer, if any,” the’ Department; 
for whom the acquisition was proposed, 
had given’ with regard .to his :objection.. 
Ori. coming .to know at the time of the 
enquiry. how the ‘objections were sought 
to be met, the objector, it: was held, got 
an opportunity to adduce evidence in 
support of“hiş- objections. In the case 
before the Court, ‘the ‘petitioner had no 
opportunity, to know the. answer ene by 
e. (4971), 1;M.LJ. 342, . 


it 
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the concerned department. The manda- 


tory proyisions contained in Tule. 3. 


were, it was held, violated as the enquiry 
was not conducted in accordance with the 
provisions of the Act. This decision is 
inconsistent with the Bench decision of 
this Court reported in Periakkal’s caset, 
to which I have already referred. In 
that case it was held that there was noth- 
ing mandatory in rule 3 (4) which is the 
- JRule applicable to section 5-A proceed- 
ings. In view of this Bench decision, I 
am unable to hold that the provisions of 
tule 3 require any mandatory procedure 
to be observed, the failure to do which 
would vitiate the proceedings under the 
Land Acquisition Act., But the provi- 
sions of section 6 (1) require the submis- 
sion of and consideration. of a report only 
in case there was one. -As I have held; 
in the present proceedings the provisions 
of section 5-A were not-attracted because 
there were no objection filed within the 
period of thirty days, there was no need 
for any report under section 5-A. There 
is no transgression, of the provisions -of 
section 6 here. In the circumstances, 
the acquisition is proper and the learned 
District Munsif rightly dismissed the-suit. 


rr. The appeal is, ‘therefore, allowed. 
No order as to costs. No leave. { 
R.S. Appeal allowed, 


IN THE.HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present >T. Ramaprasada Rao. and 
S. Ratnavel Pandian, FF. T 


Mangalam Pillai and others. 


nt ed 


Appettanis* 
a. Pa . oe i 
C. S. Appavaa Udayar and cthers 
.. Respondents. 


Gonsiruction of documents—Suit for ‘specific 
performance Document of reconveyance—Gon- 
temporanzous with document of sale—Inter- 
pretation in conjunction with contemporaneous 
documents and: conduct of parties— Time fixed 
Sor reconveyance—No scepe for equitable con- 
siderations— Limitation. - 
If an instrument is contemporaneous,in 
point of time with other documents and 
1. (1974) 2 M.L.J.217:A.1.R. 1974 Mad, 
387. me # 
*A, No. 290 of 1970. 24th October, 1975. 
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if these two sets of docirments have been 
understood and acted uponby the parties in 
a particular manner; then even though the 
letters and writings of such document may 
prima facie give a particular meaning to it, 
yet the same has to be in conjunction with 
such contemporaneous documents and 
be interpreted in the light of the subse- 
quent conduct of the author of the said 
documents. [Para. 7.] 


In the instant case, the question came up 
as to whether an agreement to reconvey 
a property executed at the time of sale 
of the property was actually an agreement 
to convey or recover the suit property. 


Held (on facts) : 


Though the lettering prima facie gave the 
impression that it was an. agreement of 
sale, yét the parties intended that it was 
an agreement of reconveyance. [Para. 9.] 


In cases where the, parties contemplate to 
reconvey the property purchased by them 
and such an agreement of reconveyance is 
contemporaneous with the primary sale 
of the property, and there is a, stipula- 
tion in the agreement of reconveyance 
that certain things have to be performed 
within a certain time and in accordance 
with -certain stipulations, then such co- 
venants including the stipulation as to time 


“has to be respécted to the last - letter; 


and equity will not interfere and extend 
its arm of sympathy by varying or, modi- 
fying the express stipulation conditions 
and covenants of such a contract of re- 
conveyance. In such cases, equity arrays 
itself with common law and enforces such 
agreements of reconveyance in accordance 
with its tenor and: strict conditions. 

' -[Pare. 10.1] 


Cases referred to:— 


Pandit Ghunchum Fha v. Sheikh Ebadan 
Ali, 1954 S:'C.J. 469 : (1954) 1 M.LJ. 
708 : (1955) 1 S.G.R: 174: ALR. 1954 
S.C. 345; Prem Agnani v. Sub-Registrar, 
Bangalore, (1974) 2 Kant. L.J. 450: A.T.R. 
1975 Karn: 1; Shanmugham Pillai v. Anna- 
lakshmi, (1950) -1 M.L.J;- 683: 1950 
S.G.J. 1 : 1949 F.C.R. 441°: ATR 1950 
F.C. 38; Balasundara v. Muthuvenkata- 
chalam, 1.L.R. (1954) Mad. 926 : (1952) 
2 M.LJ. 141: ALR. 1954.Mad: 799 ; 
Simsathmuliv. Nanjalingaiah, A.T.R. 1963 


ie 


$.C."1182 ; Galtex v. Bhagwan Devi, (1969) 
1 S.C.J. 283: (1969) -2 S.C.R. 238 : 
A.I.R.-1969 S.C. 405.- 7 


Appeal against the decree of the Court of 
the Subordinate Judge, Tiruchirapalli in 
Original Suit No. 298 of 1966. 


T. R. Ramachandran and T. R. Rajagopalan, 
for Appellants. . 


Row and Reddy and M. P. Subbaiah, fo 
Respondents. ; 


"The Judgment of the Court was delivered 
by 


Ramaprasada Rao, 7.—'The first to the 
fourth defendants in O.S: No. 298 of 1966 
in the Court of the Subordinate Judge of 
‘Tiruchirapalli, are the appellants. The 
plaintiff, one C. S. Appavoo Udayar filed 
a suit for the specific performance of a 
contract under which the first defendant 
purported to convey the suit property for 
a sum and consideration of Rs. 11,500. 
‘The plaintiff also sought for re-delivery of 
possession of the suit properties and for a 
direction as against the first defendant to 
account for the mesne prOfits‘ever since 
the date he was dispossessed of the. proper- 
ties. to the date of actual re-delivery of 
possession. The relevant facts which 
Jed to the institution of the svit for specific 
performance of 3rd October, 1966 are 
as follows :— g 


2. Under Exhibit A-1, dated 2nd May, 
1962 the plaintiff mortgaged certain pro- 
perties not covered by the suit. It was 
discovered that the plaintiff did not have 
any title to such properties. Consequent 
upon. such a mis-conduct and mis-re- 
presentation on the part of the plaintiff, 
and as the first defendant’s security was 
jn jeopardy, he gave a complaint to the 
police for cheating as against the plaintiff, 
under section 420, Indian Penal Code. 
‘Thereafter, the parties ‘adjusted their 
serious differences in and by which the 
plaintiff agreed to execute a sale deed 
over the suit properties and did execute 
the sale deed under Exhibit A-3, ` dated 
4th January, 1964 for a sum and consi- 
deration of Rs. 10,000. ‘This document 
was registered as document No.. 259 -.on 
21st April, 1964. It may. be. of interest 
to note that consequent upon the adjust- 
ment of differences as above outside 
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‘Court, thè criminal case by then laid by 
the first defendant as.against the plaintiff 
was dismissed-and the plaintiff was dis- 
‘charged on 3lst December, 1963. It is 
common ground that during the period 
of negotiations as above the necessary 
stamp papers for the sale of. the suit pro- 
_perties by the plaintiff to the first defen- 
"dant were purchased on 22nd and 31st of 
December, 1963. Though the sale deed 
was executed on 4th.January, 1964 under 
Exhibit A-3, it was registered contem- 
poraneously with another agreement Exhi- 
bit A-4, dated 8th January, 1964 in and 
- by which the first-defendant agreed to 
sell back the suit properties within one 
year from the date of execution of the sale 
deed Exhibit A-3. It is not in dispute 
that the plaintiff never made it appear 
that he was, interested in the re-purchase 
of the a erty during the period of one 
year which was the period agreed upon 
„for the reconveyance of the property by 
‘the first defendant to the plaintiff. As 
within the period contemplated for pur- 
chase under Exhibit A-4 the plaintiff did 
not seek for a reconveyance thereof, the 
first defendant sold the suit properties 
under Exhibit A-7, dated 29th November, 
. 1965 to defendants 2 to4, who thereafter 
transferred the properties in. favour of the 
5th and-6th defendants. The plaintiff's 
case as pleaded in the Court below is that 
the sale deed Exhibit A-3 is not a sale at 
all and if at all one it is void under sec- 
tions 23 and 16 of the Contract Act. His 
case is that he was coerced and compelled 
to execute the sale deed and he had not 
the necessary intent to convey title there- 
under. In any event he would aver that 
the term of one year provided for the 
reconveyance of the property urder 
Exhibit A-4 is not.the essence of the con- 
tract and even the terms of Exhibit A-4 
literally interpreted would only give the 
impression that it is an agreement to 
convey immoveable property which was 
the subject-matter of an earlier sale and 
not an agreement to reconvey. As in’ 
the case of contracts to convey immove- 
able..property, time is never understood 
as the essence of the bargain, the first 
defendant cannot escape the legal liability 
to sell, the property in accordance with 
the terms of Exhibit -A-4-and that his 
later.dealings under Exhibit A-7 whereby 
he conveyed the property to defendants 
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2 to 4, who in turn transferred the same stances, the demonstrable intention bete 
to defendants 5.and 6 are inoperative and -ween the parties was that time prescribed 
` not binding on the plaintiff. It is said under Exhibit A-4 for such re-purchace 
that the plaintiff was dispossessed from should be the essence of the contract. 
the properties on 4th April,.1966 and in As the plaintiff did not seek. for any such 
that view all the defendants are Hable to “reconveyance within the year, ror kate 
render an. account for-the memė: profits.- called upon the first defendant to execute 
_ The plaintiff admits that the: first defen- such a deed of reconveyance within the 
` dant did sell the properties under Exhibit * time-prescribed, the plaintiff has lost his 
-A-7 to defendants 2 to 4 and that he’ right to seek for specific performance and 
objected ‘to the registration of the docu- that, therefore, the suit is miscorceived. 
ments executed by the first.defendant in f i wit pach oe 
connection with the sale of the suit pro- “4. On the above material pleadings the 
perty by him to defendants 2 to-4. The : following issues were framed. bak es 
plaintiff avers that he is ready and'willmg 1. Was the deed, dated 4th January, 
to deposit into Court the agreed sum of 1964 by the plaintiff in favour of, the -lst 
Rs. 11,500 as per the agreement Exhibit ‘“defendantnot an.out- and out sale? < 
A-4, dated 8th January, 1964; and claims `` = Ci eee oe aad 
the usual decree for.specific performance. `2. Is the plaintift’ entitled to get recon- 
ea Se `- | -veyance of the suit properties for all or any 
g- The. defendants on the other hand . of the reasons stated in the plaint? 
would aver that the sale Exhibit A-3 is n 7 0 tcc pe 
fully supported by consideration, as the 3. Are the.defendants 2 to 6 bona fide 
recitals. therein disclosed that there. were - liences entitled to. protection! . .. -> 
pre-existing. debts' of the plaintif’ which 4. Is the plaintifi-entitled to rerdition of 
were eee oi and discharged i ‘and accounts?’ °° eS ie 
-out of the sale consideration... The case... ©.) | wy F o n en D 
of the plaintiff that the ‘sale deed had 5 -Is the suit barréd by limitation ? -~ 
taken place. by misrepresentation and ‘6. To what relief, if any, is the plaintiff 
hee aut oia to ae prosecution is entitled? 2-0. te a 
enied. The first de expr E yet = CAN : 
denies that he ig a ee (Additional Issués: framed .on 6th July, 
broach of inor e he abused the 1968 fe iG? 8 
confidence alleged to have been placed Is the suit rot properly valued? ` ` 
in him by the plaintiff.’ The rst defen ie eer vE Ps 
dant’s case is that he let in the plaintifi’s 5, „The learned Judge held that the first 
son, as ‘his lessee’ of the suit properties soon defendant did acquire ą valid marketable 
after the purchase and had to. institute ‘title to the suit properties under Exhibit 
proceedings before the Revenue Court to A-3, and that it was not vitiated by mis- 
evict him from the suit properties as he representation, fraud or coercion as 
failed and neglected to-pay the rent pay- alleged by the plaintift and it is not hit 
‘able to the first defendant as lessee and either by section 23 or section 16 of the 
that it was in such proceedings that he Contract Act. “On issue 2, he'found that 
took possession of the properties on 4th the plaintift was entitled to- get the con- 
April; 1966 from the plaintif’s son. The ‘veyance of the ‘suit“properties from. the 
first defendant réiterates that his sale of defendants, as, on a literal: reading of 
the properties: under Exhibit, A-7 to Exhibit A-4, the learned Judge was of the 
defendants.2 to 4 and: thé dealings by view,that Exhibit A-4 cannot be under- 
_them thereafter by which they transferred stood or interpreted as an-’agreement of 
the properties to defendants 5 and 6, ate econveyance but only as an agreement.of 
‘all independent transactions which cannot conveyance.:. He found that defendants. 
be questioned or challenged by the plain- 2 to-4, are not bona. fide alienees of the suit 
tiff. The first defendant states that under ‘properties avd that’ they-are’ not entitled 
Exhibit A-4 which was a documént to any protection by reason of the’.pur- 
contemporaneously registered along with chase of ‘the suit ‘properties “under the . 
Exhibit A-3 the plaintiff acquired, only à registered docuwient Exhibit A-7,' dated 
right of réeconveyance’ and nota right to 29th Nover ber, 1965. ‘He held that the 
convey as alleged and in these circuni- suit for specific performance was not barr- 
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by limitation and. . -found issue. 4 
regarding the rendition of accounts in 
favour of the plaintift. ` Hé agreed with 
the plaintiff that the suit for specific per- 
formance has been properly valued and 
in the result, he passed ‘the usual -decree 
for specific performance directing defen- 
dants 1 to 4 to execute a registered. sale 
deed in-respect of the suit properties in 
favour of the plaintiff and gave incidental 
directions to’ the plaintif to deposit the 
agreed amount into’ Court to enable him 
to obtain the reconveyance. “The usual 
default clause was provided.for.. He also 
gave.a direction to defendants 1 .to 4-to 
render an, account to the plaintiff for the 
profits derived from the suit properties 
from ‘the date of dispossession, ‘namely 
4th April, 1966 till the date of delivery of 
possession. -Certain conséquéntial reliefs 
were also ‘given, in. favour-of the- plaintiff 
whereby the dealings inter seas between 
defendants 1 to 4 on the one hand and 
defendants 5 and 6 on the other, were 
rendered invalid. It-is. as against this 
judgment and decree’ that the’ present 
appeal has been filed... 77 - : 


MANGALAM PILLAI J. APPAVOO 


‘6. Mr. T. R. ‘Ramachandran, ‘learnéd 


‘ counsel for ‘the appellants wants.‘us - to 


consider the entirety of the circumstances 
instead of solely relying upon the words 
and content of Exhibit A-4 to apprise 
the situation. ‘According to him the 
expression Aru 2.1 erus used in 
Exhibit A-4 has to be read in conjunction 
with the conduct of.the parties and parti- 
cularly that of the’ plaintiff and his son. 
He would also refer to the oral evidence 
let in and particularly the silence of the 
plaintiff during the period of ore year 


provided for under Exhibit A-4 and urge’ 


that what was in contemplation of the 
parties was an agreement of-reconveyance 
and not an agreement of conveyance. 
According to him’ the privilege gained 
by the plaintiff by reason of the above 
re-purchase has become extinct with the 
lapse of the period. of one year and he 
cannot on out of place considerations seek 
for specific performance of a contract 
which has become. extinct after efflux .of 
the prescribed time. Though the words 
nom&rutb do not: find,a place jin 
Exhibit A-4, the legal right secured by the 
plaintiff under Exhibit A-4,has to be 
understood along. with ‘the surrounding 
M L J—53 ey 
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circumstances of the case. Contending 
- contra, the learned counsel for the res- 
: pondent .would urge that the suit agree- 
ment Exhibit A-4 should be considered 
zas an agreement which is independent of 
,the sale wider Exhibit A-3 and in the 
.absence of the expression reconveyance 
:in the agreement to convey, the Court 
should not.stretch the legal effect of the 
documents so as to find a case in favour of 
- the ‘appellants. Relying on the well- - 
-known principle that a document has to 
be construed ‘on its own ‘terms and ‘as 
- Exhibit -A-4 is’an ‘agreement ‘of sale and 
“not an agreement of re-sale the occasion 
to consider contemporaneous facts does 
-not arise. In-effect, the learned counsel’s 
‘argument is that having regard to the 
evidence both oral. and documentary in 
‘this case the intention of the parties can- 
‘not be brought to bear on: the reality of 
‘the Situation and the plaintiff denied the 
right ‘to secure the specific performance of 
the contract under Exhibit A-4. - 


7. Itis no doubt true that in thè matter 
‘of interpretation of documents Courts are 
guided primarily by the letter im which 
it is. couched. The writing ‘which pro-| 
‘duces the instrument often ‘takes prece- 
dence in. the matter of the understanding} 
of the true meaning of the document. 
But a well set exception is always carved! 
out to this accepted norm. Tf such an} 
instrument is contemporaneous in. point) 
of time with other documents and if these}: 
two sets ‘of documents haye been under-[ 
stood and acted upon. by parties in, 2 parti- 
cular manner; ‘then even though the 
letters and writing of such document may 
prima facie give a particular meaning to it, 
yet the same has to be in. conjunction with 
such contemporaneous documents and bel: 
interpreted in. the light of the subsequent 
conduct. of the authors of the said docu-| 
ments.. The best and the surest. mode of 
construing an, instrument:is-to read in the 
sense which would have been applied 
when .it..was drawn. up. Though this 
principle rontemporance expositio est optimaFor- 
tissima in Lege cannot, as a matter of course, 
be adopted ir the interpretation of statu- 
tes by referring to contemPoraneous events 
which led to the passing of the statutes 
yet the intenticn of the parties, when they 
wrote a document, which is.in the midst 
of other documents, might be gathered 
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and further . elucidated by the conduct 
they have pursued. . As has been said by 
modern authorities, ““the rule appears to 
be that, however general the words of an 


ancient grant may be, it is to be construed - 


by evidence of the manner in which the 
thing granted has always been possessed 
and used ; for so the parties thereto‘ must 
be supposed to have intended.” : 


8. As each case has to be decided on its 
own. facts, it cannot be laid down with 

, Precision that the language deployed in 
an instrument should govern in all. cir- 
cumstances and for all times notwith- 
standing the fact the parties who had occa- 
sion to 1efer to it intended that.it should 
be understood in a specified way. If there 
is such evidence of supervising conduct by 
the parties, then notwithstanding :the 
express nature of the words used in.an 
instrument, such surrounding circum- 
stances might. be: taken into consideration, 
in order to understand the legal effect 
of the word used by the parties in the 
instrument, wg Hyun. 


9. The learned counsel for thé respon- 
dent referred to the decision in Pandit 
Ghunchun Fha v. Sheikh Ebadan Alin and 
another‘. The principle laid down by 
the Supreme Court in the above’ decision 
is unassailable. The Supreme Court 
said: ` i 


“If the words are express ard clear 
effect must be given to them and any 
extraneous enquiry into what was 
thought or interded is ruled out. If 
however there is ambiguity i) the 
language employed then itis permissible 
to look to the surrounding circumstances 
to determine what was intended.” - 


In the instant case the parties having used 
the words Agw ruha’ un- 
der stood the same as ‘w mAr wib”. This 
later understanding of the meaning and 
purpose of Exhibit A-4 cannot br lightly 
brushed aside. The first defendant filed 
a Petition before the Revenue Court, 
Tiruchirapalli, for eviction of the plain- 
tiff’s son, who defaulted in, the payment of 
rent of the suit lands which were leased 
out by the first defendant after purchase 
under Exhibit A-3. This was nearly -a 
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“son set out the circumstances undér which 
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The plaintiff's 


the sale Exhibit A-3 was executed and 
would say in Exhibit B-3 as follows: 


. “ In pursuaziee of the said arrangement 
‘this respondent’s father executed a sale 

~ deed in favour of the Petitioner on 8th 
January, 1964. On. the same date the 
Petitioner executed an agreement in 
favour of this respondent’s father agree- 
‘ing to reconvey the property on payment 
of Rs. 11,500 within a year.” 


The plaintiff would own the contents of 
Exhibit B-3 and would sweer that it was 
he, who conducted the said proceedings 
with the assistance of his own lawyers. 
He would clearly say that he engaged the 


‘lawyer Mr. Sankara Iyer in the Revenue 
, Courtand instructed. him to file the count- 


er which was filed by his son.‘’ Again. the 
plaintif had an. opportunity for a second 
time to clearly set out what was the inten- 
tion. of the parties when, Exhibit A-4 was 
entered into. Exhibit A-8 is a statement 
of objections filed before the Sub-Regis- 
trar of Assurances, Tiruchirapalli at a 
time when the first defendant was selling 
the suit Properties, to the second to the 
fourth defendants under Exhibit A-7. 
In that statement Exhibit A-8 the plain- 
tift stated as follows : 


.“ The said. N. Mangalam’ Pillai has 
entered into an. agreement with me on 
8th January, 1964 for re-sale of the said 
property in my favour and I am ready 
and willing to purchase the same. Any 
sale in favour of third parties 
will not be binding on me. Hence I 
object to the registration of any sale 
deed in respect of the above property 

: by N. Mangalam Pillai.” 


Here again, the plaintiff understood that 
Exhibit A-4 was an agreement of re-sale. 


He refers to Exhibit A-8 in his evidence. — 


He had legal advisers even at this stage. 
According to him Exhibit A-8 was present- 
ed by his Vakil on his instructions. Even 
in his chief examimatior he uses_the word’ 
Cin yA wb’ as the basis of the agree- 
ment under Exhibit A-4. According to 
him the parties understood Exhibit A-4 
thus: AS ASAAN Hirer PG 
aGesHp@er . th. 11,5006. 146 
Or ay SHOX g-l aGuS STON 
Gergo5 og@rus us Hr Mau 


wat 
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us erib ry ASANA E 
Qoi Qopss.”’ 


The learned counsel for the respondent 
explains away the above ‘situations and 
statements by interested persons including 
the plaintiff by stating that they would 
not have understood the implication of the 
term ‘‘og@rwb’’. or reconveyance. 
We are unable to accept this explanation. 
The. course -of conduct of parties, who 
could speak on Exhibit A-4, its intent and 
purpose, reaffirms the obvious in Exhibits 
B-3 and A-8. They accept that the only 
intention of the parties, when Exhibit 
A-4 was executed, was that the suit pro- 


perties had to be reconveyed within a` 


year, if the plaintiff were to pay off the 
agreed consideration. The plaintiff 
cleverly. explained away in the witness 
box that what was agreed to in Exhibit 
A-4 was an independent agreement of sale 
and it had no nexus to the primary sale 
and it did not result in an agreement for 
re-sale. Reference is also made by coun- 
sel to a decision of the Karnataka High 
Court in Prem Agnani v. Sub-Registrar, 
Bangak re, wherein. the well known cardi- 
nal rule of construction. that an instru- 
ment has to be considered as a whole and 
the intention of the parties has ‘to be as- 
certained by the terms thereof ard ‘not by 
the extraneous circumstances‘or evidence 
has been reiterated. But in a case like 
the one before us, if the surrounding cir- 
cumstances do form an integral part of 
one and the same transaction,’ then all 
such events put together are so knitted 
that we are constrained to examine the 
resultant fabric of such events ‘to find 
out what the parties Intended. The 
ambiguity in this case arises by necessary 


implication. because the parties themselves . 


at all material times understood Exhibit 
A-4 as an agreement of reconveyance and 
not as an agreement of sale. We, there- 
fore, agree with the learned counsel for 
the appellants that though the lettering of 
Exhibit A-4 prima facie gives the impression 
that it was an agreement of sale, yet the 
parties intended that it was an agreement 
of reconveyance. We may in passing 
réfer to another fact which is also a pointer 
to our conclusion that both Exhibit A-3 
and Exhibit A-4 were registered on the 
“12: (1974) 2 Kant.L,J. 450 : AIR. 1975 
Karn. (S.B.)1. an - 
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same date in the same office of the 


xo. The rext question for consideration 
is whether the agreement of reconvey- 
ance as contained in Exhibit A-4 would 


enable the plaintiff to overlock the cove- 


nants therein and seek for specific perfor- 
mance of such a contract on the only 
ground that time cannot be the essence of 


‘4 contract of a sale of immovable property. 


Admittedly, the suit for specific perfor- 
mance was filed on 3rd October, 1966, 
which is long after the agreed period 
during which the plaintiff could seek for 
specific performance of the contract of 
reconveyance. In all cases where the 
subject-matter of the bargain is immovable 
property, the accepted rule is that even 
if the parties agreed that such a contract 
skould be performed within an agreed 
period. of time, then’ sixch time would rot 
be tne essence of tne contract. This being 
a well-accepted rule, authorities need not 
be cited. But even to this well known 
equitable doctrine, there is an exception. 
In cases where the parties contemplate, 
to reconvey property purchased by them 
and such an agreement of reconveyance 


‘iS ‘ con.temporanecus with the primary 


sale of the property, and if there is a stipu- 
lation in the agreement of reconveyance' 
that certain. things have to be performed 
within, a certain. time and. in accordance 
with ‘certain stipulations, then such 


‘covenants including the stipulatior. as to 


tire has to be respected to the last letter, 
and equity will rot inte.fere ard extend 
its arm of sympathy by varying or modi- 
fying the express’ stipulaticrs corditions 
and covenants of such a contract of re- 
conveyance. , In such cases, equity arrays 
itself with common. law and enforces such 
agreements of reconveyar ce in accordance 
with its. tenor .and strict, conditions. 
The reason behind this learing of equity 
towards the common. law is but tto clear. 
Ifa speciftc time is agreed upon. urder the 
terms of the-reconveyance, within. which 
the parties who could claim performance 
of such an agreement could claim it, 
then he can. do so orly withir. the pres- 
cribed time. The right to re-purchase 
is equitable to an option. or a privilege 
granted‘to the vendor in the primary sale 
to seek for- such reconveyance.- As privi- 
leges cannot be gaired at the whim ard 
fancy of the grantee, he should be alert 


490 


and seek for its performance. A pres- 
cription as to time in an agreement of 
reconveyance cannot be made elastic as 
by the end of the definite-time fixed for 
its performance, there is an automatic 


the option in the grantee of the same. 
By reason of such a stipulation the title 
of the purchaser under the primary sale 


~ is kept in abeyance till the expiry. of the ` 


period within which time the grantee of 
the privilege -can -obtain |~reconveyance 


of the property by seeking for specific per- 


formance of the agreement of reconvey- 
ance. . This nebulous state of affairs. in 
the title of the purchaser under. the pri- 


mary. sale cannot be kept in abeyance ` 
for a length of time beyond the prescribed - 


period of time agreed upon between the 
Parties. This -would result in. the Pur- 
chaser being. ‘asked’ to wait without j justi- 
fication and a look to the convenience of 
the grantee of the privilege to seek for 
specific performance of the agreement : of 
reconveyance. : 


xr. We shall now refer to ‘the ratio in 
the’ appropriate cases ‘touching upon the 
legal point under consideration. ‘The 
Federal Court. in Shanmugam Pillai y. 
Annalakshmi*, observed as follows : - 


The agreement reserved an option to 
. A to repurchase the Property, ‘and was 
in the nature of-a concession or privi- 
lege on fulfilment of certain ccnditions 
with a proviso that-in case, of default 
the stipulation ‘should be void. A not 
having paid the instalments punctuelly 
according to the. terms of the contract 
the right to repurchase was lost and 
could not’ be specifically enforced. 
- It was not in the nature of penalty and 
the Court had not power to afford relief 
against forfeiture for its breach.” — ~ 


A. division Bench -of our Gourt in Bala- 
sumd ara v. Muthuverkatach alam? observed 
that time must be and is of the essence of 
the contract where the parties haye pro- 
ceeded qn the basis that there was a. com- 
Pleted sale - and -a contemporaneous 
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agreement to reconvey. In Simrathmull v. 
Nanjalingaiah!, the Supreme Gourt, after 
finding that the sale deed and the deed of 
re-conveyance were parts of the same 


_ transaction, observed thus : 
lapsing. of that privilege and the loss of ` `` ; 


_ “It is true that equity relieves against 
-> penalties when. the intention of the 

penalty is to secure payr ent of a sum of 
- money or attainment of some other 
-- object, and when: the event upon. which 


- -the penalty is made payable can be 


adequately cornpensated by payment of 
interest or otherwise.. Thus relief is 
` granted in equity -against the penalty 
is a money bond, and also against penat 
sums made payable on. breach of bonds, 
’ covenants,and agreements for pay- 
ment of money by instalments, or for 
doing or omitting ‘to do.a particular 
act: But where under :a_ contract, 
‘, coveyance, ` or will a beneficial right 
is to arise upon the performance by the 
beneficiary of some act in a stated 
manner or at stated time,. the act must 
. be performed accordingly. in order to. 
obtain’ the enjoyment of the right, and 
‘in the absence of fraud, accident or 
surprise, equity will not relieve against 

- a breach of the terms.” i 


-Lastly, in. Caltex. v. rk ene Divi? The 
Supreme Gourt. said thus :-:- ... I 


-“ At- common law stipulations ` „as tO 

, time ‘in a, contract giving an option for 

- renewal ‘of a lease of land -were consi- 

dered to be of the essence of the contract 

` seven, if. they .were-not expressed to be 

_ so and were construed, us- conditions 

“precedent. Equity followed the com- 

mon law rule, in. respect of such con- 

_ tracts and did not regard: the stipula- 

-, tion as to time as rot of the essence of 

‘the bargain, the reason. being that a 

renewal: of a lease is a privilege and if 

` the tenant wishes to-claim the privilege 

_ he must do so strictly within the time 

` limited for the .purpose =. es s.es A 

delay on the part of the lessee to apply 

for renewal arising “by merė- neglect 

-on his part and which could have been 

” avoided by: reasonable diligence will 
~ not entitle him tò claim renewal. fe 
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It is, therefore,. abundantly clear from 
the ratio in the 
that equity will not relieve against a 


breach of the terms of a contract for- 


reconveyance of imiroveable property 


contemporaneously entered-into at the.. 


time when the primary, sale..was effected. 
Such an option or. privilege which the 
beneficiary gains cannot be lightly treated 
by the grantee, to his- advantage. -In 
order to claim equity, a party should do 
equity. A party in-default cannot, a 
Jortiori, claim an equitable right and 
seek for the extension of the time for per- 
formance of the contract of reconveyance 


on equitable considerations. By reason-. 


of the agreement of reconveyance, he 


obtains a concession and in order to gain.. 
_ the concession he should not only ‘be 


alert but should be diligent in claiming 
the entitlément. - 


ta. In the instant case‘it'is conirron. 


ground that the plaintiff did not seek for 
the specific performance of the contract 
of reconveyance within a ‘period of one 
year expressly stipulated for, as the time 
for such enforcement of the right under 
Exhibit A-4. He did not give’ the im- 


pression that he was ready and willing to.. 
Perform: his part of the contract within - 


the stipulated time. There was no notice 
asking for such performance nor was 
there any offer made that ‘he intends to 
obtain reconveyance of: the properties. 
He knew when ‘he objected under Exhibit 
A-5 that the’ first defendant was dealing 
with the properties to his prejudice. Exhibit 


A-7 was the deed-of sale executed by the. 


first defendant in favour of defendants 
2‘to 4 in November, ‘1965. The plaintiff 


ought ‘to have filed the suit for specific, 


performance at the latest by April, 1965. 
But he comes to Gourt nearly two years 


thereafter and: does not afford any expla- : 


nation for his indiligence and delay. 
He issues.the suit notice Exhibit A-17 
only on 20th April, 1966. which: was 
replied to promptly by the first defendant 
under Exhibit A-18, dated 2nd May, 
1966. Even then he waits for another 
five mouths to bring the action. ` This 
unexplained delay is another factor to be 
taken into consideration while. applying 
the common law rule stated above. 
are, therefore, constrained to agree with 
the appellants that-in the fact and in the 


above: .decisions . 


We ` 
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circumstances of the case, Exhibit A-4 
cannot be. construed as an independent 
agreement.of sale but is only-an agree- 
ment of reconveyance which was entered ` 
into contemporaneously -with the primary ` 
sale of the suit lands under Exhibit A-3 


. and that theplaintift having not availed 


himself of the concessions or the privilege 
granted to him under Exhibit A-4 within 
the limited time, he has lost it and -he 
cannot, therefore, seek for ‘specific per- 
formance of that concession after the 
lapse ofa year from the date of registration 
n gerbe A-4 which is dated 21st April, 
1964. : : 


13. The lower Gourt found that the sale 
in favour of the first -deferidant under 
Exhibit A-3 was valid and that the sale 
was not vitiated by undue infhience, 
coercion or fraud. We have already seen 
that ‘the’ sale-was agreed to long prior to 
the date when the plaintift was discharged 
in the criminal case- We agree with the 
other, findings of the Gourt below but we 
differ from its finding in so far as it held 
that time was not the, essence, of the con- 
tract and that Exhibit A-4 is an indepen- 
dent agréement of sale and the plaintiff 
could seek for specific perform ance of the 
same in equity after a reasonable time. 
We reverse the decision of the Court below 
in so far as this aspect of the case is con- 
cerned and hold that time is of the essence 
of the contract of reconveyan.ce (Exhibit 
A-4) and the plaintiff having failed to 
come to the Gourt within the agreed time, 
he has lost the right to seek for specific 
Performance of the cortract. In the 
above view the subsequent sales made by 
the first defendant in favour of defendants 
2 to 4 and the’ supervening transactions 
indulged in. by defendants 2 to 4 in favour 
of defendants 5 and 6 cannot be challeng- 
ed by. the plaintiff. In consequence the 
defendants are not liable to account to 
the plaintiff for any period of time as was 
found by the Gourt below which-direction ` 
followed the finding of the Gourt that the 
plaintiff could seek for specific perfor- 
mance even beyond the ‘time prescribed. 
in Exhibit A-4 as in equity he can seek for 
it. We, therefore, set aside the judgment 
of.the Gourt below in. so far as it held that 
the appellants are liable to account from 
4th April, 1966 which is the date when 
the first defendant secured possession of 
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the properties from the plaintif’s son as 
lessee thereof. We also hold that defen- 
dants 2 to 4 are bona fide. purchasers for 
value without notice of any defect in the 
first defendant’s title. : 


14. In the result, we hold that the plain- 
tiff is not entitled to a decree for specific 
performance and dismiss the suit, but in 
the peculiar circumstances -of this case 
we direct that the parties do bear their 
own costs in- this appeal and in the lower 
Gourt. 





S.J. `- Appeal allowed. 
IN THE HIGH GOURT OF JUDIGA- 
TURE AT MADRAS. ;: 


` (Special Original Jurisdiction.) 

Present :—G. Ramanujam, J. 

V.°R. Ramakrishnan, Sri Rama- 
krishna Bus Service, Wallajabad and 
others ne Petitioners” 
v 


The State of Tamil Nadu, represented 
by the Secretary to Government, 
Home Department, Madras-9 and 
others .. Respondents. 


Motor Vehicles Act (1V of 1939), sections 
68-D, 68-F-—Draft scheme of nationalisation 
— Approved— Temporary permits issued to 
opzrators cancelled— Validity— Rules for appli- 
cation by State Transport Corporation not 
published— No bar to grant of permit under 
the Act—~ Petitions claiming fundamental right 
to ply vehicles till pucca permit was granted 
to State Transport Corporation Glaim not 
valid— Constitution of India (1950), Article 
19 (1) (g). 

The failure of the Government to make 
rules prescribing the manner of application 
for a permit by a Transport undertaking 
will not take away the power of the Trans- 
port authority to. issue a permit or the 
right of the Transport undertaking to get 
a permit under section 68-F (1) of the 
Motor Vehicles Act. The undertaking 
can apply for a permit under section 68-F 
even in the absence of rules prescribing 


the manner of publication, and the appli- - 


*W.P. Nos. 3558 to 3563, 3565 ta3577, 3607, 
3608, 3766,.3767, 3768, 3773, 3774, 3777, 3778, 
3780, 3781, 3784, 3785, 3789, 3790, 3791, 3794, 
3795, 3901, 3933 to 3937, 3964 to 3967, 3834, 
3758 and 3689 of 1974. 10th December, 1974. 
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cations filed by it carrot.be said:'to be 
invalid or irncomPpetert. f y 
[Paras. 16 and 17.} 


: Once the schemes for rvatioralisatior. are 


approved and’ published as contemplated 
under section 68-D (3) ard those schemes 
were not challenged, the petitioners who 
had no valid Permits under section, 12 (1) 
of the Act had no fundamer.tal rights: 
to be infringed by the Transport under- 
taking plying its buses under the permits 
issued to it by the Transport authority 
even without the aid of the requisite: 
rules prescribing the manner of applica- 
tion for permit. [Para. 19.} 
Cases referred to : 


` Srinivasa v. State of Mysore, 1960 S.G.J: 


1092': (1960) 2 S.G.R. 130: A.LR. 1960- 
S.G. 350 ; Royappa Gounder v. Gommerciat 
Tax Officer, (1967) 2 M.L.J. 546: A.LR. 
1968 Mad. 274 ; Murugesan v. Collector of 
North Arcot, (1966) 2 M.L.J. 290 ; Dhani. 


. Devi v. $. B. Sharma, (1969) 2 S.G.R.. 


507 : (1970). 2 S.G.J. 157: A.I:R. 1970 
S.G. 759 ; Deep Narain v. State of Bihar; 
A.LR. 1960 Pat. 575 ; Dargah Commitee, 
Ajmer v. State of Rajasthan, (1962) 2 S.G.R. 
265 : (1962) M.L.J. (Grl.) 321 : (1962) I 
S.G.J. 583: ALR. 1962 S.G. 574; 
Rex v. Lincolnshire Appeal Tribunal, Stut sins 
Ex parte, (1917) 1 K.B. 1; Aldul Gafoor v. 
State of Mysore, (1962) 1 S.G.R. 909 + 
(1963) 1 S.G.J. 480: A.I.R.. 1961 S.G. 
1556; Kalyan Singh v. State of Uttar Pradesh, 
(1963) 1 oo 50; AIR. 1962 S.C.- 
1183: Sobkrai Odharmal v. State of Rajasthan, 
(1963) 2 S.C.J. 188: AI.R. 1963 S.C. 
640 ; Samatk Transport Go. (P.) Lid. vw. The 
Regional Transport Authority, Nagpur, (1961) 
1 §.C.R. 631: (1961) 1 S.C.J. 368 : 
A.LR. 1961 S.C. 935 Sahir Ahmed v. 
State of Uttar Pradesk, ALR. 1954 S.C. 
707. : : 

Petitions praying that in the circumstances 
stated therein and affidavits filed therewith 
the High Court will be pleased to issue (1) 
writ of mandamus forbearing the respon- 
dents in.all the petitions from interféring- 
with the petitioners’ plying of their vehicle- 
jstage carriage (1) MDH 3229 on the, 
route Madras (Broadway) to Kanchee-. 
puram (2) MDH 2361 on the route Madras, 
(Broadway) to Vaiyaur, (3) MSX 4612 
on the route Madras (Broadway) to- 
Mahabalipuram, (4) MSR. 2766 on the 
route Madras (Broadway) to Vilambur,. 


1) 


(5) MDH. 5995 on the route . Madras.: 
(Broadway) to Vilambur, (6) TNH. 3535 `- 
on the route Madras (Broadway) to 
Mahabalipuram, (7) TNH 2779 on thei 
route Madras (Broadway) to Cheyyar, , 
(8) MDY 4954 on the route Madras 
(Broadway) to Madambakkam, (9) TNH 
262 on the route Madras (Broadway) to 
Mahabalipuram, (10) MDF 4115 on the © 
route Madras (Broadway) to Ariyur: 
(11) MDH 2599 on the route Madras 
(Broadway) to Madambakkam,.' (12) 
MDH 3575 on the route‘ Madras 
(Broadway) to Kancheepuram; (13) 
MDH 6006, (14) MDH 5626, 5627, 
TNH 727, MDH 3555, -MDH 4545 
on the route Madras (Broadway) to 


Kancheepuram, (14) MDH 2532 on | 
the route Madras (Broadway) tò 
Tirumuzhi, (15) MDV 7192, MSX 


6224 on the route Madras (Mint) to 
Uthukottai, (16) MDJ 4359, MDJ 
3979 on. the route Madras to Arni (via.) 
St. Thomas Mount, (17) MDY 6703, 
TNJ 3292 on the route Madras— 
Panapakkam, (18) MSR 2774 on the 
route Madras Broadway to Sadras and” 
(19) MDH 3427.o0n the route Madras’ 
(Broadway) to Tindivanam unless and 
until rules are framed by the State 
Government urder section 68-F (1) of 
the Motor Vehicles Act 1939 and permits 
are duly issued under section 68-F (1) 
of the Act and rulés made therein to 
the Pallavan/Anra Transport Corpora- 
tio. Ltd. in regard to the petitioner’s 
route referred to above (in W.P. Nos. 
3558 to 3563, 3565 to 3577, 3607, 3608 
3767, 3768, 3784, 3785, 3758 and: 3689 
of 1974). a 


II. writs of mandamus directirg the 
Regional Transport Authority, Thondai- 
mar.cjalam to maintair. the status quo by 
Permitting the petitioner in each of the 
Petitions to operate their stage carriage 
(1) MDH 3692 on. the route Madras to 
Elapakkam, (2) MDH’ 5679, MSW 
5927, MDR. 4510 on. the route Madras to 
Tindivaram under temporary permit, ` 
(3) MDY 5996 on, the route Thandarai 
to Madras, (4) MDY. 6456 on the route 
Madras to Ambattur, (5): MSV ` 4543 
on the route Madras to 'Thardarai, 
(6) MSW 853 on the route Madras. to 
Uthukottai (W.P. Nos. 3766, 3789, 3791, 
3964, 3965, 3966 ard 3967 -of 1974). 
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III. writs of mandamus. directing the 
second respondent- intall the petitions 
(frst: réspondent in -W.P. No. 3834/74) 
to:issué témporary permit to the peti- 
tioner’s. vehicle (1) MSV. ‘992 to ply on 
the route Madras: to Arkonam, (2) 
Tiruporur to Kaplambadi, (3) MDM. 
4049 to. ply on the route Madras to 
Thakkolam, (4) MDH 5752, MSS 7112 
to ply on the route Madras (Broadway), 
to Tiruttani via, Red Hills and Tiru- 
vallur,-.(5) TNH 1539 to ply on the 
route Madras to Arkonam, : (6) MDH. 
4600, MSR 1975 to ply on the route 
Madras to Arkoram, (7) MDE 3545. 
to ply on the route Madras to Tindi- 
vanam pending issue of procedure under 
section 68-F (1) of the Motor Vehicles 
Act by the Government to the State. 
Transport undertaking, ~ (8) MDY 
7274, MDL 1155 on the route Madras 
to Ghellampattidai, (9) TNH 3635,. 
TNJ 3635 to ply on the route Madras 
to Wandiwash, (10) MDR 5104 to. 
ply on the route Madras to Purisai,. 
(11) MDY 9681 ply on the route. 
Kadambur to Thathirengarpet in 
W.P. Nos. 3773, 3774, 3777, 3778, 3780,. 
3781, 3794, 3795, 3901, 3933, 3934,, 
3935, 3936, 3937, 3834. of 1974.) 


K. K. Venugopal, for M. Krisknappan, 
T. Ghengalvargyan for S. R. L. Narayanan, 
Miss. P. Vedavalli, S. Varadachari, A. R, 
Ramanathan, C. S. Prakasa Rao avd Mrs.. 
S. Radha Gopal, for Petitioners. 


G. Ramaswami, Goverment Pleader,. 
assisted by $. Ramalingam, for lst Respon- 
dent. 


R. Balasubramanian, for 2nd Respordent.. 


The Gourt made the -following 


ORDER.—As the questions involved in 
all the writ petitions are the same, they- 
are dealt with together. The facts in 


„all the cases are substantially the same.. 


Hence it is enough to set out the facts 
in the first of these cases, namely W.P.. 
No. 3558 of 1974. 


2. The petitiorer ir. W.P. No. 3558 of 
1974 is. operating a stage carriage on. the- 
route Madras (Broadway) to Kanchee-- 
Puram since the: year 1952. A draft. 
scheme of nationalisation was proposed ` 
by the: Tamil Nadu State Transport 
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Department in regard to this route on: 


22nd April, 1968. -The said draft scheme 
has been approved ‘by the State of Tamil 
Nadu under: section. 68-D of the Motor 
Vehicles Act, 1939, hersinafter referred 


to as the Act, and published in. the Tamil’ 
Nadu Gazette dated 2nd July,- 1974." 


As a result of the publication, the said 


scheme has become an approved. scheme. 


under section 68-D (3) of the Act. 


3. The petitioner had earlier impugned - 


the validity of the Proceedings initiated 
under Ghapter IV-A of the Act by way 
of a writ petition in this Gourt as also 
in. the Supreme Gourt but without.success. 
The particulars of those proceedings are 


not, however, rélevant for a decision in © 


these writ petitions. During the’. pen- 


dency of those proceedings, as a result- 


of the orders of the Gourt,. the petitioner 
was plying his vehicle on. the route under 
temporary permits as his pucca permit 
had expired by efflux of time and no 
renewal has been ordered. The peti- 
tioner’s current temporary permit is 
on upto the period of 30th November, 


4. In this writ petition. the petitioner 


has not challenged the validity of:.the. 
approved scheme but he has questiofed ` 


Only the manner of implementation of 
thé said approved scheme. - 
to the petitioner he is entitled - to con- 
tinue to ply on the route in question on 


temporary permits until the Pallavan’ 


‘Transport Gorporation,, - Limited, the 


second respondent herein, is issued a. 


pucca permit under section 68-F (1) of 
the Act by the concerned Regional Trans- 
port Authority, in accordance with law. 


But the Regional Transport Authority,’ 


the third respondent, had issued certain 
memos on Ist. October, 1974 and, on 
-subsequent dates td all the operators 
cancelling or withdrawing the temporary 
permits already issued to them, directing 
them to stop. their vehicles forthwith 
and stating that if the vehicles are found 
to be. plying on the routes thereafter, 
the same will be impounded. 
petitioner; has, therefore, sought a writ 
of -mandamus from this Gourt to forbear 
the respondents from interfering with 
the petitioner’s plying of his buses on 
the route in question. till pucca permits 
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are issued under section 68-F (1)-of the 


Act to the scone respondent. 


5- The Petitioner raises the following 
contentions’ in support ‘of his’ plea that 
he is entitled to continue to “ply his 
vehicle on the route in question, rot- 
withstanding the approved scheme. (1). 
So long as there is no prescription of the- 
wanner in which any State Transport 
Undertaking has to apply for the- Te 
carriage permit as contemplated’ 

section 68-F (I) no permit could validly 
be issued to it by the State Transport 
Authority for implementation `of the 
approved scheme. ` : 


'(2)- Till the approved scheme is valid. ly 
implemented there cannot be ary prohi- 


- bition on the existing -operators plying 


their vehicles or. the route either on the 
basis of a Pucca permit or on ie basis of: 
a temporary permit: : 


(3): ‘Pucca. permit “has been, “applied 
for by. -the second repsordent in all 
these cases under. section 68-F (1). to 
the - Deputy Transport Commissioner 
(Nationalisatior.) whois not the Regional 
‘Transport Authority constituted. under 
section. 44 and that, therefore, all these 
applications are invalid.. E 


6.. Mr. K. K. Venugopal, learned 
counsel: for-some of the. petitioners sub- 


` mits that the petitioner has got a funda- 


mental right to.carry.on his business of 
running a public carrier on the high- 
ways under Article 19 (1) (g) of the 
Gonstitution, that such a right cannot 
be denied to him by the State on ` the 
ground that it owns the highways though 
it is entitled to impose limitations and 
restrictions in. the- interest of the general 
public or exclude him wholly or in Part 
from exercising such right, by \carrying 
on the said business either by itself or 
through Gorporation owned-or controlled _ 
by it,-under Article :19 (6) introduced by.” 
the Gonstitution ` Amendment . Act of 
1951 and ‘that this proposition is well- 
established by the decision. of the Supreme 
Court in Sahir Ahmed v. State of U.P*., 
According to him the petitioner’s right 


to ply . his vehicles on the route in ques- 


tion. can. be taken away either in whole or 
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in part only when the second respondent, . 
which is a Corporation owned-by the. 
State, is in a position to-ply its vehicles 
on the route in implementation of the 
approved scheme. For appreciating the 
said. contention. it is ‘necessary to notice 
briefly the relative provisions in Ghapter 
IV-A of the: Motor Vehicles Act, 1939 as 
amended by Madras Act XVIII of 1968. 


7. Section 68-A (b) defines “State 
Transport uodertaking” as any under- 
taking providing road transport service 
where such undertaking is carried on. by 
the Central Government or the State 
Government or. any Road Transport 
Gorporation. established under section 3 
of the Road Transport Corporations 
Act, 1950. Section 68-B gives an over- 
riding effect to the provisions of Ghapter 
IV-A or any other law for the time being 
in force. Section ‘68-G empowers a 
State Transport undertaking, hereinafter 
referred, to as the undertaking, to prepare 
and publish its scheme of road transport 
service in relation to any area or route or 
Portion thereof if it is of the opinion that 
for the purpose of providing an efficient; 
adequate, economical and properly co- 
_ ordinated-road transport’ service it is 
necessary in the public interest to run and 
Operate the road transport services. 
Section 68-GG (1) enables the under? 
taking to apply, after the publication of 
the scheme under section 68-G, for a 
ter porary Permit in respect of. the. area 
or route or portion, thereof specified in 
the said scheme and the State Transport 
Authority to issue a temporary permit on 
such application, notwithstanding any- 
thing to the’ contrary. contained in 
Ghapter IV or Ghapter TV-A. Sub- 
section (2) of section 68-GG says.that a 
temporary. Permit issued under sub- 
section (1) shall be effective till the grant 
of pucca permit to the undertaking under 
sub-section , (1) of section .68-F, provided 
that if the scheme is not approved under 
section 68-D (2), a temporary permit 
shall be effective till the expiration of a 
period .of one week ‘frou the date’ of 
refusal. to approve the scheme.. Under 
section 68-D (1), the existing operators 
along or near the area or route proposed 
to be covered by the scheme and any 
association répresenting ` Persons inte- 
rested in the provision of road transport 
` facilities recognised by the State Govern- 
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ment and any local authority or police 
authority within. whose jurisdiction any 
part or area or route lies can file their 
objections to the scheme within 30 days 
from the date of its publication in the 


‘official gazette.. Sub-section (2) of that 


section gives an opportunity to the objec- 
tors’ to be heard in person, if, they so 
desire before the scheme is approved or 
modified by. the State Government. 
Under sub-section. (3) the scheme as 
approved, or modified urder sub-section” 
(2) shall be published in the official gazette. 
by the State Government and on such 
publication it becomes fmal and is called 
an appoved scheme and the area or 
route to which it relates is to be called 
“notified area’? or “notified route”. 
Section 68-E provides for the cancella- 
tion or modification of the scheme by 
the undertaking. . 


8. Sub-section (1) of section 68-F- is 
as follows:— PS fg pe Dae : 
“Where, in. pursuance of an. approved 
‘scheme, any State Transport under- 
taking applies (in such manner as 
. may be prescribed by the State Govern- 
ment in this behalf) for a stage carriage 
‘permit or a public carrier’s permit or 
- a- contract carriage permit in respect 
of a notified area or notified route (the 
State Transport Authority in any 
case’ where the said area or route lies 
in more than one region and -tke 
- Regional Transport Authority in any 
other. ‘casc) shall issūe such permit 
to the State Transport undertaking, 
. notwithstanding anything to the con- 
trary contained in Ghapter IV.” : 


The expression “in such manner as may 
be prescribed by the State Government 
in this behalf” occurring in this sub- 
section was substituted for the expression 
“in the manner specified in Chapter IV” 
with effect from lst October, 1970 by 
section 41 of Genttal Act LXVI of 
1969., The words “State Transport 
Authority, in any case where the-said 
area or route lies in more than one region 
aud the Regional Transport Authority 
in_any other case” have been substituted 
for the words “Regional Transport 
Authority” with effect from 2nd March, 


-1970 by the same amending Act. Thus 
as per the amended provision set out 
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above, in pursuance of an approved - 


scheme, any undertaking can apply “in 
such manner as may be prescribed by 
the - State Government.” for a stage 
carriage permit in respect of -a notified 
area or notified route and the State 
Transport Authority in any case where 
the said area or route lies in more than 
region and the- Regional ‘Transport 
Authority in any other case shall issue such 
permit: notwithstanding anythirg to the 
contrary contained in Ghapter IV. The 
word “prescribed” has been defined 
under section 2 (21) as prescribed by 
rules made under -this Act. So the 
_ sub-section. conten Plates -the filing of an 
application by tne undertaking for a 


permit in- the manner prescribed by the’ 


rules by. the State Government under 
section 68-I.  Sub-section, (I-A) of 
section 68-F says that after the publica- 
tion of a scheme under section 68-G the 
undertaking may apply for a temporary 
permit in respect of any notified area or 
route or portion thereof for the period 
intervening between the date of- the 
publication ‘of the draft scheme and the 
date of publication of the approved or 
modified scheme, and where such appli- 
cation. is made the State Transport 
Authority or the -Regional Transport 
Authority as the case may be; hereinafter 
called comperdiously the Transport 
Authority, shall issue such a temporary 
permit if it is satisfied that-it is necessary 
to. increase in the public imtetest the 
number, of vehicles operating in such 
area or route or portion thereof: Sub- 
section (1-B) provides that a temporary 
permit issued under section (1-A) shall 
be effective (i) if the scheme is published 
amder sub-section (3) -of section 68-D 
until the-grant of the permit to the under- 
taking imder sub-section (1), or (7) if 
the scheme is not published under sub- 
‘section (3) of section 68-D, until the 
expiration, of the one week from the date 
on which the order under sub-section (2) 
of section 68-D is made. Sub-section 
(1-G) enables the Transport Authority, 
to-grant, subject to such conditions as 
it may think fit to impose, temporary 
„permit to any personin respect of the 
area or route or portion thereof specified 
in the scheme if no application for a 
temporary permit has been made under 
sub-section (1-A) and provides that a 
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permit so granted shall cease to be effec- ` 
tive on the issue of a pucca permit to 
the undertaking in respect of that area 
or route or portion thereof. Sub-section 
(1-D) gives a mandate that “save as. 
otherwise provided in sub-section (1-A) 
or sub-section (1-G)’, no permit ‘shall 
be granted or renewed during the period 
intervening between the date of publica- 
tion, under section. 68-G, of any scheme 
and the date of publication of the appro- 
ved or modified sheme, in favour of any 
person or any class of road transport 
service in relation to an area or route or 
portion. thereof covered by such scheme”. 
Sub-section (2) of section 68-F enables 
the Transport Authority, to refuse to 
entertain any application for grant or 
renewal of any permit, or reject any 
such application as may be pending, or 
cancel any existing permit or modify 
the terms thereof by rendering the same 
in effective, or reduce the number of 
vehicles authorised to- be used under 
the permit, or curtail the area or route 
covered: by the permit in so far as such 
permit relates to the notified area or 
notified route for the purpose of giving 
effect to the approved scheme., Section 
68-FF imposes a restriction on the ' 
Transport Authority, not to grant any ` 
permit in respect of any notified area or 
notified route except in accordance with 
the provisions of the approved scheme. - 


g9: Briefly stated,- under the provisions 
above referred to,-2 statutory authority 
called” State Transport undertaking is 
authorised to initiate a scheme of nationa- 
lisation of a bus transport, the aggrieved 
parties are given -opportunity. to file 
objections thereto, and the State Govern- 
ment is empowered, after hearing those 
objections, to approve or.-modify the 
scheme as the case may be. After the 
publication of the draft scheme under 
section 68-G the undertaking can apply 
for and: obtain, a temporary -permit. to 
run its vehicles on- the area or route 
covered by the scheme until grant of a 
pucca permit under section 68-F (1), 
and once, the. scheme is published no 
private operator can get-a pucca permit 
except in accordance with the said scheme. 


xo. It is not in dispute that the sécond 
respondent as a State Transport under- 
taking is running its vehicles on some of 
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the notified routes, on temporary permits 
issued under section 68-F (1-A) pending 
the grant of pucca permit under sections 
68-F (1), and in respect of other routes 
on permits issued under section. 68-F (1). 
The validity of the-approved schemes 
covering the above routes has not been 
challenged now. ‘Therefore, we have 
to proceed on the basis that there are 
valid approved schemes covering the 
routes in question and ‘the second 
respondent is also plying its vehicles in 
all the notified routes either on temporary 
permits issued under section 68-F (1-A) 
or on. pucca permits issued under section 
68-F (1). It is in. the light of these facts 
the contentions of the writ Petitioners 
have to be considered. 


rx. According to the learred counsel 
for the petitioners the power to issue per- 
mits to an undertaking under section 68-F 
(1) can be exercised only when the State 
Government prescribes the marnrer of 
application for a permit by the rules and 
as the State Government has not framed 
the rules in this behalf, the undertaking 
cannot validly apply for a permit in 
implementation .of the approved scheme 
and that so- long as the scheme is not 
implemented the Transport Authority 
cannot refuse to renew the petitioners’ 
permits or refuse to grant temporary 
permits to them as the proviso to section 
68-FF specifically enables the grant of 
temporary permits to others in respect 
of the notified area or notified route if 
no application for a permit has been 
made by the undertaking in respect of 
that area or route. It is said that so 
long as there is no- possibility, in the 
absence of rules, of any valid grant of 
permit as contemplated by section 68-F 
(1) in respect of any notified route in 
pursuance pf an approved scheme, the 
petitioners cannot be prevented from 
operating their vehicles -on that route. 
The question, therefore, is whether the 
second respondent’s applications for 
pucca permits before the Transport 
Authority are valid or not. If the appli- 
cations are not valid, then the proviso 
to section 68-FF will come into play, in 
which case it is for the Transport Autho- 
rity to consider the question, of grant of 
temporary permits to any person in res- 
pect of the notified route if there is need, 
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After the approved scheme take effect, ad” 
mittedly the Transport Authority cannot 
grant or renew any permit in respect of 
any notified route except in accordance 
with the said scheme in, view of the restric- 
tion contained in section 68-FF and, as 
such the petitioners cannot seek renewal 
of their permits .after the approved 
scheme has come into existence except 
in accordance with that scheme. Whether 
their applications for temporary permits 
could be considered under the proviso 
to section 68-FF depends on the ques- 
tion. as to whether or not the secor.d res- 
pondent has made an application. for a 
permit in respect of the routes in question. 
under section 68-F (1). i 


12. The learned counsel for. the peti- 
tioners contend that in the absence of 
the rules prescribing the manner of appli- 
cation as contemplated by section 68-F 
( 1). there cannot be any valid appli- 
cation for a permit. Reference is also 
made to the decision in Srinivasa v, 
State of Mysoret, where the Supreme 
Gourt, while considering: the necessity 
for an application for permit under section 
68-F (1) before its amendment by Central 
Act LVI of 1969, held that a permit 
issued to a State Transport undertaking 
without following the procedure’ contem- 
plated by. the provisions of Chapter IV 
is invalid as the procedure is manda- 
tory. A decision of a Division Bench 
of this Court in Royappa Gounder vw. 
Commercial Tax Officer?, has. alsé been 
referred to. In that case the powér of 
reassessment ur.der the Madras Enter- 
tainments Tax Act, 1939 introduced by 
the amending Act of 1966 was subject 
to thé condition of its exercise within 
the period prescribed by the rules. ` But 
no rules had in fact been framed fixing 
the period before which the power to 
reassessment is to be exercised. It’ was 


held: 


“Where power is given by a legisla- 
tive provision in terms that it can be 
exercised only within the time to be 
prescribed,- it clearly follows, in our 
opinion, that, unless the limits of time 
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are drawn, the power itself cannot be 
exercised. This is: because the inter- 
tion of the Legislature is that the power 
is not available for exercise at any 
time but only within ` the prescribed 
time. In the absence of prescription 
by rules, therefore, the intention of 
the. Legislature is not fully effectuated, 
and‘ the power is incomplete and can- 
not be exercised.” | a 


‘Thus it is the contention of the learned 
counsel for the petitiorers that the rulés 
as contemplated by section 68-F (1) are 
absolutely necessary for exercise of the 
power to grant a permit. i 


13. It is conceded by the learned 
Government Pleader that the’ ‘rules 
contemplated ‘by that section. prescribing 
the manner of application for a permit 
by the wdertaking have not been framed. 
He, however, contends that even ‘in the 
absence of the rules applications for 
permit could be made and permits obtain- 
ed. by the undertaking under the said 
section, especially when there carrot 
be any rival applicant for permit in 
view of the existence of the approved 
scheme. .He points out that after the 
coming into existence of the approved 
scheme in relation to a particular route 
the ‘Transport Authority has no option 
except .to issue the permit provided an 
application has been. made by the under- 
taking, and that even without prescrib- 
ing the. manner of application, an 
application can be made giving the 
necessary details. He submits that the 
decisions above referred to are not quite 
relevant on. the point, that the require- 
ment as to the rules has to be considered 
in the light of the various provisions in 
Ghapter IV-A that the rules cor.templated 
in section. 68-F (1) are only in relation 
to the prescription of the manner of the 
application and not with reference to 
the mode of exercise of that power to 
grant a permit, and that as the Transport 
Authority. is under an obligation. to issue 
a permit once an application has been 
made by the undertaking, the framing of 


the rules by the Government cannot be. 


said to be obligatory. He refers io the 
decision in Murugesan v. Collector. of 
North Arcot}, as a case directly in point. 
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In that case the scope of section .16 of the 
Madras Panchayats Act to divide the 
village or town into wards “in. accordance 
with such scale as may be prescribed” 
came up. But no rules had been -framed 
by the State Government in that regard. 
The Inspector, however,. proceeded to 


‘divide a village into wards and directed 


the conduct of electiori for those wards 
as divided. The question arose as to 
whether such division. of the village into 
wards in the absence of the rules fixing 
the scale contemplated by the section 
was valid. The Bench expressed the 
view that the framing of rules is not 
obligatory on, the’ part of the Government, 


and that the section having imposed a 


duty on, the Inspector to divide the village 
into wards for the conduct of the elections 
that duty cannot be postponed: until 
after the framing of thé rules by the 
Govrnment as and when they chose. 
The Bench pointed out that the enabling 
power given to Government to make rules 
under section 16 was not 2 condition 
precedent to the exercise of the jurisdic- 
tion conferred on the Inspector. This 
decision supports the contention. of the 
learned Government Pleader that the 
Power to grant a permit to the applicant 
which is necessarily coupled with a duty 
cannot: be kept.in abeyance till the . 
rules are framed, and that the existence 
of the rules providing the manrer of 
application, in the face of an approved 
scheme, is not a condition precedent for 
exercise of the power to grant a permit 
under section 68-F (1) and that in the 
absence of the rules the _ Transport 
Authority can have its own procedure, 
relating to the manner of application. 


14. The learned Government Pleader 
also refers to’ the decision of the Supreme 
Gourt in Dhani Devi v. $. B. Sharma‘, 
wherein their Lordships pointed out that 
in the absence of any statutory rule the 
Regional Transport Authority may devise 
any reasonable procedure for dealing 
with a ‘particular situation, and that 
where the statute does not require any 
particular procedure to be followed -by 
any administrative agency, it may adopt 
any réasonable procedure to carry out 
a ie 

T. (1969) 2 S.G.R. 507, : (1970) 2 §.c.J. 
157 : A,I,R.1970 S,C.759, eee $ 
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its functions. Relying ón the said deci- 
sion he states that inasmuch as there 
are no rules framed . by the- State 
Government the permit-granting autho- 
rity can follow its own procedure in the 
receipt of application for permit under 
section 68-F (1)... - - 


15. Deep Narain v. State of Bihar’, was 
a case where a draft schéme under section 
68.(c) and the approved scheme under 
section 68-D -were challenged as invalid 
on the ground that no rules prescribing 
the form`in which any draft scheme or 
approved, scheme is to be published as 
contemplated in section. 68-I. existed. It 
was held in that case that section 68-I 
does not impose a duty upon the State 
Government to make rules and that the 
failure on the part of the State Govern- 
ment to-make the rules cannot affect 
the legal validity either of the draft 
scheme or of the approved scheme and 
that it was not necessary before framing 
or approving a schemé that the rules 
must be framed under. section 68-I of 
the Act. In Dargah Committee, Ajmer -v. 
State of Rajasth an*, the validity. of section 
222 (1) of the Merwara Municipalities 
Regulation, 1925 was ‘challenged on 
the ground that umless rules are framed 
and the form of notice is prescribed as 
required by section. 234 of the Act, no 
demand can. be said to have been made 
in the manner prescribed by rules and 
so the proceedings under section 234 
were invalid. The Supreme Gourt while 
rejecting that. contention. expressed the 
view that if the rules are not prescribed 
as required by section .234, then all that 
can be said is that there is no form pres- 
cribed for issuing a demand notice, but 
that it does not mean -that the statutory 
power ‘conferred under section 222 (1) 
to make a demand is unenforceable and 
an amount which is claimable by virtue 
of section 222 (1) does not cease to be 
claimable just because rules have not 
been framed prescribing the form for 
making the’ said demand. In Rex v. 
Lincolnshire Appeal Tribunal, 
Ex parte’, the question arose as to whether 
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a right of appeal given by the statute 
can. be said to have been lost if notice of 
appeal had not been given, in the pres- 
cribed form. The Gourt held that the 
appellate jurisdiction’ could be exercised 
in the absence of a notice of appeal in 
the prescribed form, that it isnot a cordi- 
tion precedent to the exercise of the appel- 
late jurisdiction and that the require- 
ment as to the form of notice of appeal 
is only directory and not mandatory or 
imperative. 


r6. Ona due consideration of the matter 


-ir the light of the above decisions, I am 


of the view that the failure of the Govern- 
ment to make rules prescribing the man- 
‘ner of application for a permit by’ the 
Transport undertaking will not take 
away the power of the Transport autlio- 
rity to issue a permit or the right of the 
Transport .undertaking to get a permit 
under section 68-F (I). Itis true, where 
an, Act creates an, obligation and enforces 
its performance. in a specified manner, 
then, the general rule is that performance 
cannot be enforced in any other manner. 
“But section 68-F (1) which creates an 
obligation on the Transport Authority 
to grant a permit on an ‘application by ` 
an undertaking does ‘not say that the 
performan.ce of that obligation is subject 
to any. condition. Even, if the statute has 
prescribed the manner of application, it 
can only be taken as directory and not 
imperative in the context of the approved. 
scheme. Where „the statute has left 
the marrer of application to the rule- 
making authority tò prescribe and the 
rule-makin.e authority has rot chosen. to 
prescribe the. manner of application, 
can, it be said. that the statutory obliga- 
tion. to grant a permit by the Transport 
Authority and the. statutory right of the 
undertaking to get a permit are taken 
away ?. The right to require a permit b 
‘the undertaking and the power of the 
Transport Authority to grant a permi 
which is coupled with a duty cannot be 
taken away by the inaction of the Govern- 
ment to frame rules. 


17. Besides, once an approved schere 
.comes into exister.ce the issue of a permit 
ur.der section 68-F (1) to the undertaking 
is a mere legal formality, as there cannot 
he any opposition’ by any objector and, 
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therefore, the absence of a prescription 
as to the manner of application cannot 
be said to be of much consequence It 
has been held by the Supreme Court in 
Atdul Gafoor v. State of Mysore’, that 
the Transport Authority acts wholly in 
a ministerial capacity while dealing. with 
an application of the undertaking under 
section 68-F (1). Once the provisions 
of Ghapter IV'have been excluded in 
the case of applications for permit made 
by an undertaking in pursuance of an 
approved scheme, the issue of permit 
in favour of that Transport undertaking 
is automatic and does not depend on the 
manner of application’ The Transport 
Authority had no option. but to. issue the 
permit to the undertaking. Ifthe manner 
of application has been prescribed by the 
State Government the undertaking may 
` \follow that manner. In the absence of a 
prescription of the manner by the rules, 
the application for permit can be in 
any manner acceptable to the permit- 
issuing authority. I am, therefore, of 
the view that the undertaking can apply 
for a permit under section 68-F even 
in the absence’ of the rules prescribing 
the manner of application, and the 
applications filed by it for permits cannot 
be said to be invalid or incompetent. 


18. According to the learned Govern- 
ment Pleader, even assuming that the 
permit cannot be validly granted to the 
undertaking under section 68-F in the 
absence of the rules, the petitioners who 
have no right to apply for and geta permit 
to ply their vehicles on the notified routes 
in view of section 68-FF, cannot question 
the second respondent’s right to run its 
vehicles. on. the notified routes even 
without a permit, and reliance is placed 
on the decisions of the Supreme Court 
in. Kalyan Singh v. State-of U.P? and 
Sobkrai Odharmal v. State of Rajasthan®. 
In Kalyan Singh v. State of O.P.*, there 
was an approved scheme in relation to a 
particular route. As a- result of the 
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scheme a notification. was issued under 
section 68-F (2) of the Motor Vehicles 
Act cancelling the renewed permit issued 
in favour of an existing operator. The 
said operator challenged the -validity 
of the scheme and the cancellation of 
his licence. The Supreme Court upheld 
the validity of the scheme and also justi- 
fied the cancellation of the licence. ` It 
held that the scheme having been, validly 
promulgated and having become final 
under section 68-D (3).it had the effect 
of extinguishirg all rights of the existing 
operators to ply their stage carriages 
under their permits and the cancellation 
of the permits of the operator was purely 
consequential on the scheme, and that 
once the right of an; operator to ply his 
vehicles was validly extinguished, he 
could not question the-right of the State 
Transport Authority to ply their stage 
carriages. with or without permits -in 
pursuance of the approved scheme. 
Sodkarai Odharmal v. State. of. Rajasth an*, 
was also a similar case. There on an 
approval of a scheme under section 68-D 
(3), the Regional Transport Authority 
ordered the undertaking to operate on 
the notified route and cancelled the 
permits of the private operators. The 
undertaking commenced operating its 
buses on the route even without obtain- 
ing permits. The private operators 
whore permits had been cancelled moved 
the High Court for a writ to quash the 
scheme but without success. There— 
after they took the matter to the Supreme _ 
Court and one of them filed a petition 
under Article 32 of the Constitution 
alleging that his right to carry or, business 
had been infringed by the scheme and 
the cancellation, of the perriit. The Sup- 
reme Court held that or.ce a scheme was 
legally made and published, the permits 
of the private -operators -on the route 
could be validly cancelled, that’ they 
would not, thereafter, be -entitled to 
challenge the plying of the vehicles by 
the undertaking with or without permit 
and-that since the.permits of the private 
operators were lawfully -carcelled, they 
had no fundamental right which could 
be infringed. In this case the earlier 
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decision in Kalyan Singh v. State of D. P}, 


had been referred to and followed. The 


principle of the above decisions is 
applicable to the case of the petitioners. 
1g. Once the schemes are approved and 
published as contemplated under section 
68-D (3) and those schemes have not 
lbeen challenged, the petitioners who 
have no valid permits under section 42 (1) 
of the Act have no fundamental rights 
to be infringed by the second respondent 
plying its buses under the permits issued 


to it by the Transport Authority even. 


without the aid of the requisite rules 
prescribing the manner of application 
for a permit. Section 68-FF is absolute 
in its terms and it states that once a 
scheme has been published under section 
68-D (3) in respect of any notiffed route, 
the Transport Authofity shall not grant 
any permit except in accordance with the 
provisions of the scheme. Under the 
approved: scheme the petitioners are not 
entitled to ply their vehicles in- respect 
of the routes Covered by the scheme and, 
therefore, they cannot apply and obtain 
permits on -those routes. Therefore, 
whether -the second: respondent runs its 
vehicles on the notified route-on the 


basis of a valid permit or not; the peti-. 


tioners cannot challenge the plying of 
vehicles by the second respondent on 
the notified routes, for in any event they 
are not entitled. to any permit on those 
routes. C pn 


20. Itis also not possible to accept the 
petitioners second contention that the 
petitioners are entitled to run their vehicles 
on. the notified routes till pucca permits 
are validly granted to the second: res- 
poundent under section. 68-F (1). Under 
section 68-F (1) a statutory duty is impo- 
sed upon the Transport Authority to 
issue permits to the undertaking, if an 
application is made- in that behalf 
pursuant, to an approved scheme... Hence 
the issue of 2. permit-under that section 
isa mere formality. Section 68-FF prohi- 
bits the -grant of any permit except in 
accordance with the approved scheme. 
Therefore, whether the second respon- 
dent had validly applied for'a permit 
under section 68-FF- (1) or not, so far 
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as the petitioners are corcerred,. they 
are not entitled to get a permit after 
the approyed scheme has come - into 
existerice. - Under section, 68-F (2), for’ 
the purpose of giving efiect to the appro- 
ved scheme in respect of.a notified 
route the Transport Authority may refuse 
to renew a permit, cancel ary existing 
permit or modify its terms so as to render 
it ineffective beyord a specified ‘date: 
Exercising the power of cancellation of 
a permit or of making it ir-eftective beyorid 
a specified date is not dependent upon, the 

grant of any permit to the State Trans- 
port undertaking under sub-section, (1) 

of section 68-F. Dealing with the cordi- 
tions under which the . power under 
section 68-F (2) may- be-- exercised the 

Supreme Gourt in Samarth Transport 
Go. (P.) Ltd.’ v. The Regional ‘Transport 
Authority, Nagpur}, has observed: ; 


- “This power does not depend -upon: 
the presentation of an application, by. 
the State Transport undertaking for a 
permit. This power is exercisable 

- when it is brought to the notice of 

' the authority that there is an approved 
scheme, and to give effect to'it, appli- 
cation for renewal cannot be enter- 
tained.’?. i ete 


The above observation of ‘the Supreme 


. Court sufficiently answers the contention 


of the petitioners that they are entitled 
to continue to operate on the basis of at- 
least temporary permits till there is a. 
valid presentation of an application by 
the undertaking for a permit under. 
section. 68-F (1). - es 


ax. As regards the third contention, I 
consider that the said question does not 
arise in these cases where the relief sought 
for is only a writ of mandamus to forbear 
the respondents from interfering with: the 
petitioners? plying of their buses on 
specified: routes. The validity of the 
permits, if any issued, to the second 
respondent has not been challenged here. 
Even otherwise in view of the decisions 
of the Supreme Gourt referred to above, 
the petitioners who have no right to ply 
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their vehicles on the notified routes after 
the scheme is approved cannot challenge 


the validity of the permits issued iv. favour”. 


of the State Transport Undertaking. 


aa. Therefore all the contentions put 
forward by the petitiorers fail ard conse- 
quently all the writ petitions are dismis- 
sed. The rule nisi in each case is dis- 
charged, and there will be no order as 
to costs in. contested matters. os 


SJ. 


Petitions 
dismissed. 





IN THE HIGH GOURT OF JUDI-. 


GATURE AT MADRAS. f 
PRESENT:—T. Ramaprasada Rao, F. 
Athirubam, ` 
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Lahia Bi Ammal 


Civil Procedure Gode (V of 1908), Order 21, 
rule 37—Execution of money: decree—Fudg- 
ment-debtor getting a total salary of Rs. 350— 
Various deductions made from salary— 
Executing Gourt not accepting explanation and 
ordering arrest—Order not .correct—Executing 
Gourt directed to give further opportunity to 
judgment-debtor—Case calls for exercise of 
equitable jurisdiction of High Gourt. 


Petitioner” 


Respondent. 


In execution of a money decree the peti- 
titioner was arrested. ‘The petitioner was 
drawing a total salary of Rs. 350. The 
petitioner pleaded that deductions were 
made towards provident fund and certain 
other attachments effected pursuant to 
other money decrees against him. Accor- 
ding to the learned Subordinate Judge, 
there was no proof of such deductions and 
he ordered arrest. The petitioner filed 
a revision. irs a ra 8 
Held, In the year of grace 1973, 2 salary 
of Rs. 350 even to a ‘lower middle class 
family could not be said to be an attrac- 
tive one which could prompt a civil 
Gourt to issue a warrant of arrest in. 
execution of a money decree if he failed 
to pay the’same. This is a casein which 
the equitable jurisdiction of the High 
Gourt should be exercised and the order 


a 


29th August, 1975, 
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of arrést set aside, giving a direction to 
the petitioner to pay the decree amount 


in instalments. [Para. 1.] 
Gase referred to :— 
Adadkavan Nambiar v. Chaldean Syrian 


Bank Ltd., (1955) 2 M.L.J. 121 : ALR. 
1955 Mad. 409.’ l 


Petition urder section 115 of the Act V 
of 1908 praying the High Gourt to revise 
the order of the Addl. Disirict Judge, 
Salem dated’ 29th October, 1974 and 
made in G.M.A. No. 56 of 1974 (E.P. 
No. 201 of 1973 in O.S. No. 404 of 1972 


* 


~- Addl. Sub-Gourt, Salem). ` 


T. K. Rajagopalan, for Petitioner. 
S. 1. Samiullah, for Respondent. 
The Gourt made the-following. - ` 


ORDER.—I do not think that the learred 
Subordinate Judge was right in havirg 
directed the arrest of ‘the Government 
servant who was admittedly receiving a 
total salary of Rs. 350 per month. The 
petitioner’s case is that certain deductions 
are made towards his -Provident Fund 
loan, and certain other attachments 
are. being effected pursuant to other 
money. decrees against him. All these 
factors were noticed by the learned Judge. 
But according to him, there was‘r.o.proof 
of such deductions towards loan or deduc- 
tions towards salary attachment. He 


- ought to have given a further opportunity 


to the petitioner to produce such evidence. 
He ought not to have discountenanced 
them and held the view that there is no 
satisfactory evidence to establish the same. 
In any event, in the year of grace-1973 
a salary of Rs. 350 even to a lower 
middle class family: cannot be said to b 
an attractive one which could prompt al 
civil Gourt to issue g warrant of-arres 
in execution of a money decree. if -he 
fails to pay the same. - It was in such 
circumstances, 2 division Bench of this 
Gourt in Madhavan Nambiar v. Ghaldean 
Syrian Bank Lid.- set down -a rule of 
equity and good conscience. Mack, J., 
Speaking for the Bench’ observed ‘as 

follows :— ae ` l 
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“The fixation of instalments afier an 
. enquiry into.: the, . means’: cand... 
-ability- of the judgment. debtor to: nes 
in ‘many -cases is. much faičer.to the 
. judgment-debtor who, whilst not being 
in-a position to discharge the decree 
. ån full, can- certainly. pay. ‘something 
towards its discharge. The fixation 
of instalments helps.to bridge the wide 
gulf between the dismissal of an execu- 
tion Petition for arrest on a, decree- 
holder failing strictly to discharge the 
the onus resting on him under the pro- 
viso, to section 51 and. the commit- 
ment to prison of -a _judgment-debtor 
who while in a position to pay some- 
' thing ‘simply cannot discharge the 
-decree in full as he has- no: immediate , 
means to-do it.? - `. Be ct 


‘While respectfully adopting , the obserya- 
tions, I am of.the. view that this is a 
similar case‘in which the equitable juris- 
diction -of this Court’ should be exercised 
nd the order of arrest sêt aside, giving. a 
direction to the’ petitioner.. to pay- the 
ecree: amount in - instalments. ‘The 
respondent has filed the execution petition 
for recovery of a sum of Rs. 6,670.65 
due .towards..a decree.. Taking | all. the 
circumstances into consideration, I direct 
that the petitioner should ‘pay a:sum of 
Rs..100 per month towards the decree and 
in case_of default of. any one instalment, 
the respondent may take such ‘steps as 
he may, "be inclined to realise the unpaid 
portion of. the decree amount. “The 
Givil Revision Petition is allowed. There 
will be no o order as to costs.” `- 
S.J. tS “pein : 
5 S allowed. 
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IN THE HIGH. GOURT .OF Juni- 
GATURE AT MADRAS. 


PRESENT: >F. as: CF. 
Natarajan, J. . 


The State. of Madras menor by 
the Chief Secretary to the Govern- 
ment of Madras, Fort, St. George, 
2 and others .. Appellants* 


ond S. 


a 


The Bomhay Burmah Trading Carpo- 
ration ` Ltd., Mudis, Coimbatare 
District, aaa -by ‘its group 
manager, Dr _ K. T. eN 

h . . Respondents. 


Constitution rt India (1950); Article 226— 
Lease of land by Government—Gultivation ‘of 
plantation products—G lause .that grantee shall 
not export or sell trees which grou on land— 
Grantee planting grevilla trees for purpose 
of shade—Permission- sought: to -cut ‘the grevilla 
trees so planted—Gonlector ang seignio- 
-rage fees— Whether correct. . 

The. respondent: “was - granted, a jes of. 
a large extent of land: by the Govern- 
ment for’ cultivation of plantation pro- 
ducts. The ..clauses in the. grant inter 
„alia included a-condition ‘that the grantee 
shall not export ðr sell the. trees or timber 
which grow on thé. land.. The .respon- 
dent planted; gievilla trees for purposes 
of.shade for~ tea plants’ and. sought, the 
permission. of the: Gollector - for: cutting 
the trees for sale. The Gollector.demand- 
ed” seigniorage. fees: which was questioned 
vin a ‘writ’. proceeding.: The’ demand 
was. quashed on ‘the: ground.- that .the 
trees were: not .of spontaneous growth 
but were planted by the assignee. On 
appeal by the Government on the ground 
that cutting of ‘trees for. commercial 
purpose was not within- the noone of 
the grant, i 


- Heid, when anything Te een 
the ‘enumerated. kind of plantation is 
sought to be planted ‘preyious perinis-. : 
sion’ of the Government is required. 
-Reading all - the clauses together, com- 
-mercialising on ' trees -or. timber, which 
grow on the land and which the assignee 
‘seeks to cut and. ery. any for commer- 


24th September, 1 975. 
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‘cial purposes, is not within the scope of 
the grant. AISI OLIT. [Para 3] 


Appeal under.Glause 15 of.the Letters 
Patent against the order of the Honour- 
able Mr. Justice Ramaprasada Rao, 
dated ‘14th August, $1972 and made-in 
the Exercise’ of | ‘the ' Special “Original 
Jurisdiction" of ‘the High Gourt “in “Writ 
Petition. No. 3063--of’ 1970: presented 
under Article 226 of the Constitution 
of India to issue a writ of certiorari 
calling for-trecords. relating: to. K. Dis. 
53998/69: dated -22d April; 11970 .on 
the file of the 3rd respondent.thereéin: and 
to quash that“portion ‘of-the said order 
directing payment of Seigniorage fees. 
The Government Pleader, for Appellants. 
Ring and Patridge, for Respondents. 

The Judgment of the Gourt was delivered 


Veerasmawi, G.?.—The appeal comes from 
an order of Ramaprasada Rao, J., 
allowing a petition. to quash a demand 
made by the Gollector of Goimbotore on 
2nd April, 1970 on the respondent .to 
pay seigniorage fees for transport of 
grevilla trees from the Kottur Village on 
the Anamalais, .Goimbatore District. 
An extent of 5851 acres of land in Block 
Nos. 30, 31, 43. and 45 in that village 
was assigned to the respondent, ` the 
Bombay Burmah Trading Corporation 
Limited, by an order of Government 
dated 10th May, 1929 for cultivation 
of plantation products. The - assignment 
was subject to certain conditions specified. 
One of the conditions was that the land 
shall be used only for the -cultivation of 
coffee, tea, cocoa, cinchona, cardamoms 
pepper, ‘rubber or any other product 
that ‘the Government may by special 
orders recognise as a Plantation product, 
or for the erection of any buildings or 
constructing any roads thereon, which 
may be necessary for effecting and 
supervising such cultivation. and prepar- 
ing the produce for markets. It was also 
required by another condition. that, where 
the forest was cleared, the assignee should 
plant planiation crops within such reason- 
able time as might be fixed by the Col- 
lector of Goimbatore in each case. The 
Government reserved to themselves their 
right to a share in mines and’ quarries 
adjacent to the land and so also the right 
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of ingress or. egress for the purpose ‘of 
working:..the mines... We have then a 
coridition ‘ that .: the ‘grantee shall ‘not 


alienate the land without the sanction of ' 


the Government to a person other than a 
British subject or'the subject of an Indian 
State. Then comes.the following condi- 
tion s è Sk paa ks P E 
“The grantee shall not export or sell 
-~ the trees or timber which grow on. the 
. vand.” mia ee ; 
There are-other' conditions too, but it is 
not: necessary ‘to refér to thent'for pur- 


t 


poses Of this appeal © lci. 0] 

2. Grevilla trees were -planted - by ‘the 
assignee for ‘the. purpose, as it is stated, of 
giving shade to the tea plantation., ‚The. 
assignee sOught the permission of the 
“Gollector to, cut and remove 20,000 gre- 
villa trees measuring 10,00,000 cubic feet 
“out of the trees so planted in:the developed 
area. . The.seigniorage fees demanded by 
the Gollector as a condition for the per- 
mission ‘asked for amounted to Rs. 80,000. 
The intercession of the Board, of Revenue 
was solicited ‘by the assignee. It is said: 


“The Board considers that G.O. Ms. 
` No. 948, Revenue, dated 10th -May, 
` 1928 :nierely permitted the ‘grantee to 

-grow plantation crops and that condi- 

tion No. (9).of.B: P. Press, 62, Revenue,, 
< dated 30th June, 1928 was imposed, as 

making of money through the sale o 

the trees was not contemplated.” ` 


So the Board issued instructions to’ the 
Gollector to collect the seigniorage fees 
as the trees were sought to be cut and 
cleared for commercial purposes. This 
demand was quashed by Ramaprasada 
Rag, J. : 


g. The ratio of the order of the learned 
Judge entirely was based on. the fact that 
the trees in question were not spontaneous 
growth, but planted by the assignee, which. 
in the opinion, of the learred Judge, made 
a difference. In such a case, he would. 
hold that no seigniorage fees could be 
levied. We are unable to: concur with 
this view of his on a construction of the 


terms of the assignment, particularly _ 


clause 9 we have referred to. Wher a 
question of construction. arises, not only is 
it tessential that tke clause sought to be 


“A 


H., 


interpreted should be read `and .urderi 
stood, having regard to the express lan- 
guage used, but also thé process- must 
involve, in: deducing- thé‘ proper mear'ing, 
a reading of the entire’ grant. ‘The pur“ 
posë of. the. grant-was to assign lard for- 
cultivation of coffee, tea, cocoa, cinchona 
pepper, rubber’or any other ‘praduct that 
the Government: may be - special ‘orders 
secognise.as a plantation product. It is 
clear therefore that, when anythiig differ- 
ent from the enumerated kinds-of planta- 
tion is sought to be planted, previous: per- 
mission of-the: Government is required. 
It is no good'saying that the trees in ques- 
tion were planted for the purpose of giving’ 
shade to' the. tea plantation. .. Nobody 
would deny that such trees were required 
to be planted for the purpose of protecting 
the tea plantation. But on’ that ground 
we cannot read into the condition of the 
nrant that cultivation of coffee, tea, etc. 
would also include: plantation of shade 
trees, because the plantation of such trees 
can by no stretch of imagination be 
brought under ‘the word “‘ cultivation ’.. 
We are not told that‘any such pérmission 
of the Government for planting such trees 
was obtained. Glause 7 reserves to the 
Government their right toa share in mines 
and quarries adjacent to the lard. ` The 
implication of this-clause is that what is 
part of the land had not been assigned. 
The next clause 8 makes it further clear 
that alienation of land without the sanc- 
tion of the Government to a person-other, 
than.a British subject or the subject of art 
Indian State is ivhibited and a land 
normally carries with it trees standing on 


the land, irrespective of how they ,grow:. 


The sense underlying this clause as also 
the purpose of the grant, namely, that the 
assigoament was only to enable the grantee 
to cultivate plantations, should be borre 
in mind before approaching - clause 9, 
which is so clear that the hibition there 
extends to all trees or timber “ which 
grow on the land”. It is said that the 
word ‘ grow’ being intransitive, it would 
exclude planted trees. We are: unable 
to agree. ‘Grow’ is*common to both. 
spontaneous as well as planted’ trees. 
Undeniably both grow,on land. Read- 
ing all these clauses together, we aye of 
opinion that commercialising- on - trees- 
or timber, which grow on-the land an 


which the assignee seeks to Cut and carry 
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awayr- for. commercial purposes, is not 
within the scope -of the grant. On that 
view, we allow the appeal. «No. costs. 


S.J Atpeat ältowed. 


pf hi Fak } 
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IN THE HIGH GOURT OF JUDI-. 
GATURE AT MADRAS. - eee ‘ 
PRESENT <P. R.. Gokulakrishnan, J. 
Chellappa ‘Sebastian and another 
Te ine he RA alee Petitioners* 


a - - r - 


Sneed 


R. C. Didéese; Madurai through its 
Procurator General Rev. Fr. S. Jesu- 
dansan and others. Respondents. 


Tamil. Nadu Buildings (Lease and Rent 
Gontro!) Act (XVII of 1960), section 10 (3), 
(b)—Ghurok ‘premises—Petition. for eviction: 
únder sectién 10 (3) (b)—Eviction ordered 
Appeal—Government order exempting the insti- 
tution from the provisions of the Act—Appeal 
dismissed—Tenants’ contention that in view 
ofthe -G.O. the lower Gourt had no jurisdiction 
— Contention rejected—G.Q. cannot have retros~ 
pective effect. ` 


A church filed an eviction petitior against 
two of its tenants under section 10 (3) (6) 
of- Act XVIII of 1960.: The landlord, 
required the premises to have the build- 
ings before the church, demolished ‘and 
ta use the space opposite the church’ to 
put up a gate and also to use the oper 
space for congregation. The trial Gourt 
aswell as the appellate Court ordered 
eviction. _ In revisions preferred by them, 
the tenants contended that the petition 
should have been under section l4 (1} 
(5) ard further, in view of the fact that 
when -the matter was before the lower: 
appellate: Gourt, the Government had 
passed a G.O. exempting religious insti-. 
tutions from the Act XVIII of 1960, the 
Gourt below had no jurisdiction to pass: 
the eviction order. oy : 


Reid, : 
The mere putting ‘up of a gate for the 
purposes of convenient ingress ard egress 


#C.R.Ps. No.1743 and 1744 of 1975. 
f 2nd December, 19753 
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to the renovated church,-could-not be 
construed as putting up'a new building 
in the place of the building that was sought 
to be demolished. If that be so, section 
10 (3) (b) would be applicable to the facts 
of the’ case and not section 14 (1) (5) 
as alleged by the tenants. ae 8.) 


The Government Grdan “was only to ; facili» 
tate the religious institutions to have 
quicker remedy for: having buildings 
of its awn for its own purpose. If, that 
be So; there was'no question “of the‘orders 
passed ‘or -pending proceedings in the 
Rent Gontroller’s Gourt under section 
10 (3) (4) getting nullified. On the other 
hand, it was clear from the Government: 
Order that there was no question. of any 
rétrospective” effect given for. the exemp- 
tion granted by the ‘said ‘Government 
‘Order under ‘section 29. Section 29 had 
tiot “empowered the Government to pass 
any G.O., giving ‘retrospective effect for 
such amendments. *.  [Paras. 9 and 10.} 


As far as the facts and law'are coricerned,- 
the respondents-landlords -weré entitled 
to have the buildings.in question. for their 


‘wn purpose under ‘section’ 10 (3) (5) 


of the Tamil Nadu Buildings (Lease and 
Rent Gontrol) Act. 


Gases referred to: 


G. Ambiga Ammal v. “bnde Mudaliai, 
(1975) 2 M.L.J. 51; 2ncome-tax- Officer, 
Alleppey v. M. G. Ponnoose, (1970) 1 L.T. J 
190.: (1970). 1 S.G.J. 435: (1970) “1 

S.G.R. 678: A.LR.-1970 S.G. 385; 
Mijs. Ritlick Nixon Lid. v. V. R. Narayana 
Rao, (1974) 1 M.LJ.(S.N.) 16; A. 
Viswanathan v. R. - Subbarajulu, (1974) 
T.LNJ. 394. - > sai 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Gontrol Act, 
1960 as amended by Act XXIII of 1973) 
praying the High Gourt to revise the 
‘Orders of the Gourt -of the .- Principal 
Subordinate Judge . (Appéllate Autho- 
rity), Madurai, dated 3rd April, 1975 
and made in G.M.A. Nos. 117 of 1972 
and 116 of 1972 (RGOP. No. 77 of 1971. 
and 75 of on D.M.G., Madurai Town.), 


M. Veluswami, S. ‘Natarajan and 8$. Abdul 
Samathu, for Petitioners. f 
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T. Martin, for Respondents. 
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The Court delivered the following ` 


Junomanr, —These two. civil revision peti- 
tions arise oùt of the order of. eviction 
passed by the Courts below. The. res- 
Pondents who are the. landlords filed 
eviction proceedings against two tenants 
‘numbered as .R:G.0.P. No. 77 of 1971 
and 75 of 1971 under section 10 (3) (4) 
of the Tamil Nadu: Buildings (Lease and 
Rent Gontrol) Act:. The main. purpose 
for getting these buildings is to have. the 
buildings demolished and to use the space 
which is opposite to the church to put up 

a gate and also ‘to use the open space for 
congregation, . Hence ` both . the. Courts 
below’ posed for decision the point as to` 
whether. the landlords Tequirement of the 
scheduled . . buildings in the. occupation 
of the respective ‘petitioners herein, is for 
the purpose of the institution as contem- 
plated under section 10 (3) (4) of the Act. 
Both the Gourts came to the conclusion 
that the requirement . is for the purposes 
mentioned -in section 10 (3). (8) -of the 
Act and that there is no question of invok- 
ing-section 14 (1) (5). of the Act and as 
such ‘the eviction prayed for by the land- 
lords have to be granted. 


a. 'Aggrieved - by the decision ‘of’ the 
Gourts below, the respective tenants in the 
respéctive eviction proceedings have pre- 
ferred the above said two Civil Revision 
Petitions, =, -- i x 


è 


3 “Mr. .Velusami, ` the learned’ counsel 
appearing for the petitioners-tenants’ in 
these revision petitions pointed out ‘that. 
there -is specific provision in the Rent 
Gontrol Act, to pray for demolition and 
reconstruction and as such, the learned 
counsel for the tenaiits: submitted. that the 


. eviction petitions ‘filed by the landlords 


under section 10 (3) (6) of the Act z are not 
maintainable. `. 


4: Learned counsel for the- tenants leo 
submitted that the requirement is not for 
their own purposes and as such‘ section 
10 (3) (5) cannot be invoked in the present 
case. ‘It was -further submitted by- the 
counsel. appearing for the petitioners- 
tenants herein that asiper GO Ms. No. 
1998, Home, dated 12th August, 1974 
the Government: in -the exercise of the 
powers conferred upon itunder section . 
29 of . the‘ Tamil Nadu Buildings 


yo, 
(Lease . and. Rent Gontrol)  .Act, 
1960, .has - exempted all. the build- 


ings owned by the Hindu, Christian 
and Muslini religious trusts and charitable 
institutions from all the provisions. of the 
Tamil Nadu Buildings (Lease. and, Rent 
Gontrol) Act, 1960. .If that be so, the 
learned counsel for the \tenants submits 
that there is no question of ordering any 
eviction under the frovisions of the 
Madras Act XVIII of 1960. It is clear 
from the facts that while the matter was. 
pending before the lower appellate Gourt, 
the said G.O. has been. passed. - As such, 
Mr. Velusamy submits that the Gourt 
below had ro jurisdiction to pass the 
eviction order as prayed for by the res- 
pondents herein. 


5. Mr. Martin, learned Sid appear- 
ing for the landlords-respordents sub- 
mitted that the requirement is for the 
purposes of the respondents-lapdlords 
herein and that there is no question of 
demolition and reconstruction as contem- 
plated under section 14 (1) (4) of the Act 
since the respordents require ‘the build- 
ings for the purposes of demolishing | the. 
samé and using the placé for the purpose 
of congregation and also to erect a gate in 
order to-have ingress and egress’ Con- 
veniently to the church which has" been 
recently renovated. ‘` Learned counsel also 
submitted that the Government Order 
referred to above is not a substantive law 
and further there is no retrospective effect 
given in the said: Goverment Order. 
As such, it is stated that the said exemp- 
tion granted will not affect the Pending 
proceedings:. -": 1, > x 


6. Lhave been taken through. the plead: 
ings of ‘the case and also certain ‘decisions 
in order to’ substantiate the respective 
contentions placed by_ the: apott 
counsel appearing in- this: -case. $ 


4. It is clear from section +10. (3) (6) 
that the respondents who ‘are religious 
institutions can get any buildings of their 
own’. for the purposes of the institution 
by’ applying ‘to the Controller. -:As far 
as the present case is concerned; the. plead- 
ings and also the evidence clearly, ‘make 
out that the requirement is only: for the 
pipes of the respondents-instifutions, 


8. ‘As regards the. provision of läw, itis 
clear that section-14 (1) (6) will not apply 
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to > the facts.of the.case since the prayer 
is not for’ demolition and reconstruction. 
The mere putting up of.a gate. for the 
purposes of convenient ingress and egress 


. to the renovated church, cannot be con- 


struedas putting up a rew building in the 
place of the building that is. sought to be 
demolished. If that-be so, section. 1 

(3)-(6) will be applicakle to the facts o 
this ‘case and rot section 14°(1) (5) as 
alleged by the counsel for the tenants 
herein. 


g. As far as is G. O. Ms. No. 
1998, Home, dated 12th August, 
1974, is -con.cerred, -it contemplates only. 
exemption for the religious institutions 
and other charitable trusts from coming 
under the purview of the Tamil Nadu 
Act XVIII of 1960. .- The intention of 
the Government Order is only to facilitate 
the religious institutions to have its build- 
ings for its owr. purpose without recourse 
to the Rent Controller’s Court. . That 
does. not. meant-he right, the institution 
had before the passirg of the Government 
Order has, .been nullified." The Govern- 
ment Order is only to, facilitate: the reli- 
gious institutions, to have, quicker remedy 
for having the buildings of its own. fori 
its own purpose.. If that beso; there -is 
no.question. of the orders ‘passed or per.d-+ 
ing: proceedings in the, Rer.t Gontroller’s| 
Gourt under. séction 10 (3) (6) gettin 

nullified... On. the other hard, it is.clea 

from- the Government Order- ‘that there 
is no question of any retrospective .effec 

given for the exemption grarted by the 
said Government Order: under section 
29 of the Tamil Nadir Act XVIII of 1960. 


ro. _ No ‘doubt ‘there is a” decision render- 
ed by Paul, Jj. in G. Ambiga Ammal v. Selva- 
raja Mudaliar* which ‘states : 


aes The; effect of‘ the notification. passed 


-7 py) -thè Government of Tamil Nadu is 


- that in“ respect of the premises in ques- 
' tion;. the’ provisions-of the Tamil Nadu 
; . Buildings (Lease‘ard Rent,.Control} 
‘Att ‘would: no - longer apply ‘and no 
“order:could -be passed “in respect of 
such! buildings under any of the provi- 
‘including section 
“25 - which: provides, for a: revision _to 
this Góürt — Therefore T fird that this 





E GASY? MLJ 5i 0 o 


438 


Court has ro jurisdiction now to pass 
any order with regard to the premises 
in question. and consequently this civil 
revision petition has to be gisiissed 
and it is dismissed. ee ; ; 


Mr. VaN citing this EE a states 
that no order for eviction. is sustainable 
whether it is passed before the passing 
of the Government Order or subsequent 
to the Government Order inasmuch. as 
the matter is pending before this Gourt 
as regards the eviction prayed for by the 
respondents-landlords herein. It is clear. 
from the decision rendered in G. Ambiga 
Ammal v. Selvaraja Mudalier!, that the 
effect of passing such Government Orders 
in respect of the pending proceedings 
and also proceedings ended to prior to 
such passing of the Government Order 
had not been, discussed, in the light of 
various decisions that had been rendered 
on such subjects. Unless the Legislature 
makes it effect retrospectively, the amend- 
ment will not in any way affect the pend- 
ing Proceedings. As far as the ‘present 
case is concerned, the Government Order 
enacted by the: Government under the 
‘provisions of section 29 of the Act, cannot 
be construed as a substantive law, nor one 
which gives the retrospective effect to 
such provisions mentioned in the Govern: 
ment Order. To strenghten this view, 
Mr. T. Martin. cited, a case reported in 
Ancome-tax Officer, Alleppey v. M. G. 
Ponnoose*. In that decision the Supreme 
Gourt has observed : . 


“It is open to the Sovereign Perila 
to enact laws which - have retrospective 
operation: The Gourt will not ascribe 
retrospectivity to new laws affecting 
rights unless by express words or necés- 
sary implication it appears that such 
was the intention’ of- the Legislature. 
The Parliament can delegate its Legis- 
Jative power within the recognised 
limits. Where: any rule or-regulation 
is made by any person or authority to 
whom such powers have been delegated 
by the Legislature, it may or may not be 
possible to make the same so aš to give 
retrospective operation. ' It will ‘de- 
pend on the lan. guage employed i ‘int We 
(1975) 2 M.L.J. 51. 
: (1970) 1 I. T.J. 190 : (1970) hS.c.J. 435: 
41970) 1 S.C.R. 678 : A.I.R. 1970 S.C. 335. 
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statutory provision which may in ex- 
-. press terms or by necessary implication 
empower the authority concerned to 
-make å rule or regulation with retros- 
. pective’ effect. : But where no ‘such 
language is to be found, it has been held 
- by the Gourts that the person or autho- 
rity exercising subordinate legislative 
functions cannot make a rule, regulation 
or by-law which can operate with reitos 
pective eflect.” ' 2 - 


The power conferred to pass such Govern- 
ment Orders is under section 29 of the 
Tamil Nadu Buildings (Lease and Rent 
Gontrol) Act, 1960. The said `section 
states > - 


A NE anything ‘contained 
in this Act, the Government may, sub- 
ject to such conditions as they deem 

- fit; by notification, exempt any building 
or class of buildings from all i or any of 
the provisions of this Act.” . 


Thus the section has not empowered the 
Government to, pass any G.O. - givin, 
retrospective effect for such amendments. 
Applying the above said Supreme Gourt 
decision, the present G.O. cannot be 
considered, as one giving retrospective 
effect. On. the. other hand, the. pending 
Proceedings are saved from the language 
of the present G.O. in view of the Supreme 
Gourt decision referred to above. 


ír. Mr. Martin has also. cited Ad/s. 
Killick Nixon: Lid. v. V. R. Narayana Rao*. 
In this a bench of our High Gourt con- 
sidering the amending Act- XXIII of 
1973 pertaining to the Tamil Nadu Build- 
ings’ (Léase and Rent Gontrol) Act, 
XVIII of 1960, held that the amending 
Act could not be taken. to affect pending 
proceedings or -the decisions rendered 
therein. The’ Berch further observed : 


ri “Tf the Legislature intended the amend- 
ment-to be retrospective so as to affect 
vested : Tights, it would have made a 
specific provision for abatement af the 
Pending proceedings and the decisions 

- rendered therein as was done when’ the 
Amending Act (II of 1962) was passed. 
It cannot be held that Act XXIII of 
1973 either expressly or by necessary 

; a “has | provided = abate- 
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ment of pending proceedings. In the 

absence of any such provision, it has: to 

be taken that the amending Act was 
only ProsPective. a2 . 


12. As far as ‘the present. case is REA 
there ‘is ‘no such amendiig. Act.'by the 
Legislature excepting the ‘Government 
passing a G.O. under the powers con. ferred 
upon. them under section: 29 of the Act. 
Hence, it is clear that the present G.: O. 
<an neither affect a decision. rendered nor 
interfere with the- pending proceedings 
inasmuch as there isnothing retrospective 
in the exemption granted to the religious 
institutions by the said GovernmentOrder. 
Mr. Velusamy cited a case reported in 
K. Viswanathan v. R. Sut barajulu?, in. sup- 
Port of the decisions ‘rendered on the 
strength of certain amendments -to the 
Tamil Nadu Buildings (Lease and Rent 
Gontrol)- Act, 1960; which. were. struck 
down by-the Supreme Gourt as ‘unconsti- 
tutional. I do not think that they. will 
have any -bearing on the facts of the 
present case and. as such it is not applis 
cable i in the present context. : : 


xj. Taking all these aspects ‘into con- 
sideration, this Court has jurisdiction to 
continue Proceedings which: arose 
much earlier to the passing of the G.O. 
referred’ to above. As far as the facts 
land the law are concerned, the respon- 
dents/landlords are entitled to have the 
buildings in question for their own. pur- 
Pose under section 10 (3) (4) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act. There is' absolutely no question of 
any illegality, impropriety or irregularity 
in the orders passed by the Courts below 
in favour of-the respondents herein... 


14. In these circumstances both these 
civil revision petitions are dismissed. 
© No costs. ‘Time to vacate three months. ` 


S. J. 


Petitions dismissed. 


„o 
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IN THE HIGH GOURT. OF JUDE 
GATURE AT MADRAS. _ 


PRESENT: Ls. M ohan, F 


iE 


M/s. Kabilan Transports Private Ltd. 
Udumalpet and another ... Petitioners® 


a 


Mis, Aswini Transports (P.) Ltd. 

: .. Respondent. 
Motor Vehicles Ait a 4 oj 1939), section 47 
—Award of stage carriage permit—Preference 
of a three bus operator as against a four bus 
operator—Viable unit— Order not vitiated— 
Interést -of public paramount consideration— 
Marks not sole criterion. 


Where a Tribunal chooses to prefer. a 
three bus operator as against a four bus 
operator for the purpose of viable wit, 
the ‘order cannot be said to be vitiated. 


[Para. , 20.] 


Inthe matier of grant ‘of permit “ the 


‘interest.of. the public” is.a paramount 
-consideration and not the interest_of the 


particular applicant. Even assuming that 
the revision petitioner would be entitled 


to 4 additional marks (as against, the 


respondent). that cannot be the sole 
criterion on which the permit could be 


granted. [Para. 23.] 
Cases referred to: 


Rama Vilas Service v. Raman and Rima Ltd., 
(1959) 2-M.L.J. 1 : (1959) M.LJ. (Grl.) 


352 : 72 L.W. 474 : I.L.R. (1959) Mad. 


641: A.I.R. 1959 Mad. 492; K. Bala- 


' subratiania’ v. N. M. Sambandamoorthy 


(1975)'1-S.C.G. 242: A.LR. 1975 S.G. 


.818 ; G. S. S: -Motor Service v. State of 


Madras 1. L.R. (1953) Mad. 304 : 66 L.W. 
: (1952) 2 MEJ; 894 : ALR. 1953 


Maa. 279., 


Petitions vda section , 115 of Civil ‘Pro- 


' cedure Gode, read with section 64-B of 
‘the Motor Vehicles Act: (introduced by 


section 10 of Madras Act XVI of 1971) 
praymg the High Gourt to revise the 


` Order ‘of the - Gourt- of the Additional 





tC. R: P, Nos. 864 and 1497 of 1972. 


pees, Ba 12th December, 1975. 
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State Taoa Appellate Tribunal, 
Madras, dated 18th March, 1972 and 
made in (1) Appeal No. 730 of 1971 
(2) Appeal No. 699 of etc. of 1971 rés- 
pectively (Regional Transport Authority, 


Goimbatore, R. No: 27151/B-1/1970,dated 
30th March, 1971.) ` ~~" 


T. Ghengalvarayan for R. S. Ramanujam, for 
Petitioner in G.R.P. No. 864 of 1972. and 
for the 2nd Respondent in G.R.P. No. 
1427 of 1972 and K. E. Venugopal for V. T. 
Gopalan and $~ Radha Gopalan for the Peti- 
tioner in G.R.P. No. 1427 of 1972. 


G. Ramasu amy and S$. Parthasarathy, for 
Respondent in G.R.P. No. 864 of 1972 
and for the Ist Respondent in-G.R.P. No. 
1427 of 1972. 

The Gourt made the following 
Orver.—These two revisions relate to the 
grant of Stage Carriage Permit to ply orie 
additional bus on the route Udumalpet 
to Coimbatore. In response to the invi- 
tation of applications, 25 operators pre- 
ferred. their applications, The Regional 
Transport Authority, .Goimbatore, grant- 
ed the :permit to Applicant .No. 17, 
before it, ‘viz:, Messrs’ Kabilan Trans- 
ports (Private) ` - Limited,- Udumalpet. 
This was by its: poe dard tot 
March, 1971. en 


Five ‘appeals ‘were preferred: against 
the said grant. The State, .'Transpost 
Appellate Tribunal, by 2 common ore: 
dated 18th March, 1972 set. aside the 
grant made in favour. of Messrs. Kabilan 
Transports (Private). Limited.: : The 
grantee, before the ‘Regional Transport 
Authority: (Kabilan Transports Private 
Limited) has,'preferred G.R.P. No. 864 
of 1972 in so far as the permit es, 
in its favour, was set aside. 


3: Karinan Lory Service(Pr ivate) Limit- 
ed, Applicant Na. 7 before the Regional 
‘Transport Authority (Appellantin Appeal 
No. 715 of 1972). has filed G.R.P. No 
1427 of .1972, and this.is how. these revi- 
sions have come up before me for hearing. 
It may be useful to refer to.2 few more 
facts for a proper appreciation of the case. 


‘Messrs, Kabilan Transport (Private) 
fimited was awarded 11.53 marks by the 
‘Regional Transport Authority, while 
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Messrs. Kannan Lorry -Service obtained 
‘10 marks and Aswini ld got 
13.57 marks. 


5 Mr. T. Chengalvarayan, learned 
counsel appearing for ‘the petitioner. in 
G.R.P. No. 864 of 1972 raises the tolpe 
ing submissions : 


6. Though the ` respondent riad 
higher marks than. the revision petitioner, 


into consideration -that the ‘respondent 
was not operating the Pollachi-Kalia- 
puram route regularly and the temporary 
permit was given on this route to the other 
operator as substitute. It also took into 
consideration that the- Tesponden.t’ was 
already covering the entire ‘sector. It 
would, in. effect, mean’ that the Regional 
Transport Authority” did not want the 
Fespondent’s predominant influence. How- 
-ever, the State Transport Appellate Tri- 
bunal took a light-hearted view- of the 
-matter saying “that the nou-performance 
.of service has riot ended in. any punish- 
ment, and therefore, that should not be 
considered as a de-merit. Even, other- 
‘wise, it related only toa negligible- period 
of three days and, as such, “no ‘weight 
should’ be given to “diat. This approach 
is wrong and in support of the satne, reli- 
ance is placed on the wireported judgment 


“in W.P No. 14-of 1968. -I^ addition, as 


‘seen, ‘above, the respondent was ‘covering 


‘the full sector in, which, case, ’it-would 
‘have a- ‘predominant . influence , alinost 


amounting ` to’: monopoly, which’ was a 
relevant considération which: -was taken 


its proper pemronste gs ‘the eee 
Sapiens 


ae ‘Byen with en to viable unit, it 
would prefer thé respondent as a three bus 


-operator, in order to encourage and build 


up a viable unit, which was waiting since 
May, 1970. Lit doing so, it ignored the 
stagnation suffered by the revision peti- 
tioner. It is the further submission of 
the learned counsel that after the award 
of marks, before making the actual grant, 
the criteria mentioned under section 47 
of the Motor Vehicles Act (hereinafter 
referred to as the Act) should be borne in 
mind. But thé Appellate Tribunal was 


purely guided by the higher oe and 


“2 


-the Regional Transport Authority. took . ` 


“into account by the ‘Regiotial. ‘Transport ~ 
Authority, ‘but it was not, considered in 


I] ° 


thereby ignored altogether the corditions 
adumbrated under section 47 of the Act. 


8 M.K K. Venugopal, learned coun- 
sel for the revision petitioner. in G.R.P. 
No. 1427 of 1972 strenuously urges that 
though his client secured only 10 marks, 
in fact, he would be entitled to 4additional 
marks, as the owner of four permits. 
But, those marks were not awarded, by tne 
Regional Transport . Authority on the 
ground that the permit-holders, who 
have surrendered the permit ard became 
non-viable ,reed not be granted: marks 
for viable units ard this.concept has been 
upheld by the Appellate Tribial. In 
case this tendency is not cured, the opera- 
tors will always try to manoeuvre by 
giving out , uremurerative wits from 
viable ones.” The approach of the State 
Transport Appellate Tribural was that 
the revision petitioner claimed the permit 
with a view to compensate for the loss of 
the peimit on the unremunerative wit 
voluntarily surrendered by him without 
any consideration. to the interests of the 
public on. the sectors served. To buttress 
this finding; it is stated that ro material 
had: been placed with the Regional Trans- 
port Authority for dropping “the route, or 
the route for- which the- gii was sur- 
rendered as unnecessary. 


9. -The finding i is attacked by. ‘the learned, 
Counsel on. two grounds (1) surrender per 
se is not a disqualification ar.dtit has been 
categorically laid down. so. in. "W.P. No. 
1048 of 1966. As laid down. in that deci- 
sion, it ought to have gone, in. to the cir- 
cumstances which led to the surrender of 
the:permit. -. But, it didnot do so. Added 
to this, ILA. No. 1205 of.1971 was filed to 
call for’. ‘certain. records, which would 
establish. the circumstances under: which 
the surrender was made-and!the order 
passed by the Regional Transport Autho- 
rity thereon. This interlocutory .appli- 
cation was allowed: and the respondents 
were directed to file their objections by 
an order, dated 13th October, 1971. 
The failure to advert.to the records, which 
were directed to be sent for, is 2 material 
irregularity vitiating ‘the order.: If the 
records were perused, that would: clearly 
establish that the:route-for which the per- 
mit-was~surrendered,~-viz. z Pollachi--to 
Anamalai, was a non-remunerative route 
on account of poor collection. In sucha 
i M L J—56 £ 
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case, it would be : a, national waste on thé: 
part -of the operator to run the route. 
The order: of the authorities in refusing. 
the four marks, which his client would be 
entitled ta, under Rule 155-A (3) (J ) is, 
therefore, - incorrect. If the~said marks - 
had been awarded, his client . would 
have secured the highest number of marks,. 

, 14, which undoubtedly would’ have- 
mag the authorities: concerned, to grant 
the ‘permit in his favour. 


10. Mr.G. Ramaswami, | learned coun- 
sel for the respondent, aiz., the grantee by- 
the State ‘Transport Appellate ‘Tribunal, 
meets the above, arguments in the follow-- 
ing manner. 


rr. As regards the nori-performance of 
the revision petitioner in G,R.P. No. 864 
of 1972, the Tribunal held in paragraph 
12 -of its order, after referring to the 
various orders and the circumstances 
under which there: was on-performan ce- 
by ‘the 4th: appellant before it, that the- 
4th appellant-had: obtained permission 
from the concerned authority to runa. 
spare bus for: the: month of December, 

1970: and January; 1971 and was main- 
taining the spare bus excepting for three- 
days and _‘evén during those three days,. 
the respondent’could not: place materials 
to show, operation by any other operator 
on. that route. This is a factual fmding- 
and in support of this‘finding the Inter- 
locutory Application’ was taken. to produce 
the relevant document, arid therefore, ro- 
rcs dene could be taken 4 to this ere 


It 
will E on each case .as to whether- 
by the grant of a permit to an operator, 
who was already covering the full sector: 
on the route in question, it would consti-- 
tute 2 predominant influence, as laid 
down. in Rama Vilas Service -v. Raman and: 
Raman _Limited*.-.In. the instant case the 
State Transport Appellate ‘Tribunal took. 
that into consideration. and found that the: 
predominant influence was not a ground. 
ae by any of the objectors. 





. (1959) 2 M.LJ.‘1 : (1959) M.L.J. (Crl.): 
352: 72 L.W. 474: "IL. R.. (Be Mad. 64 4: : 
AER, 1959 Mad..492...> , - 
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xg. In reply to the contention of the revi- 
sion. petitioner in G.R.P. No. 1427 of 1972, 
the learned ‘counsel urges that the pro- 
posal to open the route in question was 
on 15th April, 1970 and the surrender 
was on 30th April, 1970. This itself 
will clearly show that the surrender was 
mala fide with a view to secure the 4 marks 
for a viable unit. Even this apart, where 
an operator surrendered because it was 
a Non-remunerative route, certainly it 
would cause inconvenience to the public 
and on the ground of public interest, it 
is well open: to the authorities charged 
with the function of granting permit, to 
prefer another operator and that was 
what was done by the Tribunal. 


14. Goncerning the failure to advert to 
the records, the approach of this Gourt 
may be in either of the two ways. If the 
records were there and if it had failed to 
advert to the records, it would have been 
a different matter. But, noiwithstand- 
ing the order, dated 13th October, 1971, 
the records which were filed in Appeal 
No. 1130 of 1970, were not before it 


when this appeal was argued. Therefore, - 


no question of failing to advert ‘to the 
records would arise, in’ which case, there 
is no material irregularity or failure to 
exercise its jurisdiction. Even the grounds 
of revision proceed ‘on. this basis. ` 


15. The other approach is, that even the 
so called records merely disclosed that 
the route for which the. permit was sur- 
rendered need not bé reopened since a 
longer route covering the said area was 
in contemplation. That again; in any 
event, cannot be held to be in favour of the 
revision petitioner so as to claim the 4 
marks. on the ground of viable unit. 
The factual finding is that there is. a 
transfer of permit. = = = 232. *° * 


16. In W.P. No. 65 of 1970, more or 
less under similar circumstances, this 
Gourt has held that on this factual find- 
ing, the order of the authority should not 
be. interfered with. -After the award of 
the marks, public interest is the prime 
consideration and after all in a case of 
this kind, it is well open to the authorities 
to prefer an operator securing --13.57 
marks as against'an operator securing ‘14 
marks (even assuming that the said opera- 
tor is entitled to the 4 additional marks), 
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and need rot be solely guided by the 
higher number of marks alone. In 
support of this submission, the learned 
counsel relies on: Ki Balasubramania v. 
N.-M. Sambandamoorthy!._' - 


x7. I will now advert to the merits of 
the various contentions.advanced by the 
respective counsel. i 7 


I8. As regards the nor-performance of 
the respondent for three days, there ‘has 
been ar, elaborate discussion. in paragraph 
12 of the order of the Tribural] and ulti- 
mately it came to the cor.clusion that on 
that ground it should. not ‘be held that 
the respondent was not entitled’ to the 
permit since no great weight should be 
given. to the non-performance for. these 
three days. I am unable to agree with 
Mr. T. Chergalvarayan, learned Coun- 
sel for the revision petitioner in G.R.P. 
No. 834 of 1973 that what operated in the 
mind of the Tribunal was the failure to 
take action against the non-performancee 
It merely puts it,-as one of the circum- 
stance, but that was not the sole basis. 
In W.P. No. 14 of 1968, I find that the 
action for non-performance proposed 
under Rule 160-K of the Madras Motor 
Vehicles Rules was dropped. Therefore, 
it was contended that the lapse which 
constituted the basis for the proposed 
action ought-not have been taken into 
account for setting aside the order of the 
Regional Transport Authority. . Ismail, 
J., held therein that the facts and cir- 
cumstances which constituted the basis 
for taking action under:Rule 160-L are 
not wiped out and are not erased by the 
simple fact that the contemplated action 
under Rule_160-L has beer. dropped, and 
those facts and circumstances can, cer- 
tainly be taken into accourt for coming to 
a conclusion that an, operator, who is 
guilty of such lapses, is not a person to be 
awarded with a further grant of permit. 
This is exactly whathas happened in the 
present case. eee 


1g. Apart from the factual distinction 
available in the case, as I said- above, in 
paragraph 12, very many documents are 
referred to and the factual finding is that 
the xéspondent produced a ‘certificate 





1. (1975) 1 S.C.C. 242 : ALR. 1975 S.C, 
818. ~ A > Sa 


o 


I} 


‘from the President, Mettupalayam Pan- 
chayat and the receipt for the bis stand 
fee issued by the Pollachi ‘Municipality 
‘Showing that from 29th December, 1970 


to 3lst December, 1970, the bus stand ` 


‘fee was paid by the respondent’s’ spare 
‘bus MDB 4849; and as such ‘the A.B.T. 
“Private Limited were not plying an these 
‘three days. ough an attempt was 
-made to disprove this, the- Tribunal did 
not accept that evidence.. ‘However, 
“Mr. Ghengalvarayan, would refer me to 
‘pages 172 to 179 of the State Transport 
Appellate Tribunal’s file D.Dis. No. 11288 
of 1971, and would contend that, the 
“attakshi’? and the tickets enclosed 
should not be accepted: I am_unable to 
appreciate this argument. It- is well 
open to the Tribunal to accept. this 
“evidence. In any event, -this is a factual 
‘finding. a A - 


-20. Regarding, the question ‘of pre- 
-dominant influence, the finding of the 
“Tribunal is, that none of the parties took 
-any abjection to the grant of the permit 
to the 4th appellant (the respondent in 
‘G.R.P. No. 864 of 1972) on ‘the ground 
‘that the 4th appellant is-likely to get 
‘predominant influence. It has also been 
‘further found that the other operators 
“were operating on different portions of 
“this route. As rightly contended by 
“Mr. G. Ramaswami, each-case will have 
-to be decided on its own facts and there 
-can be no hard and fast rule concerning 
-this. The following passage in Rama 
“Vilas Service v. Raman and Raman Limited! 
:supports the respondent. 


“It is obvious that in one. sense-the 
scheme of grant-of permits under the 
Motor Vehicles Act involvés a monopoly 
to a certain extent. On a particular 
route only the person who Has ebtained 
a permit from the transport authorities 
can ply a stage carriage. Others can- 
‘not. But at the same time, it cannot 


be denied that it is open to the trans- ` 


. port authorities to grant another. permit 
to another person to ply on. thé.same 
route. "The person who: had. - been 
enjoying so to. say a monopoly or, that 
route ‘cannot ‘complain of any legal 


1; (1959) 2 M.LJ. 1.'2 (1959) M:L.J. (Crl.) 
352 : A.I.R. 1959 Mad. 492. oY; 
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injury to His right.. In that sense there 
is no question of..monopoly {Vide : 
G. S. S. Motor Service v. State of Madrast. 
‘It appears to us that. when the word 
.‘ monopoly ’ is used in the orders.of the 
`- State Transport ‘Appellate Tribunal 
and the arguments before us, what is 
‘ meant is that factually a particular 
_ operator is the’ sole. operator running 
several buses on a particular route 
. without there being’ any competitor. 
‘The ,operator enjoys this favourable 
position not because he has an inde- 
feasible right to such enjoyment but 
because-it happens that he holds all 
. the permits on that particular route 
for a particular periad.’ It may be 
that at-the end of the period when he 
applies for renewal of the permit he 
may not be able to secure.a renewal 
because there. are other applicants 
more qualified who may be granted, the 


~- permit. We need not embark on a 


discussion of the merits and defects of 
monopoly from’ the point of view of 
economic devélopment. In certain 
. circumstances-monopoly in a particular 
kind of trade or business may be in the 
interest of the public. but in other cir- 
cumstances it may have a ‘contrary 
' effect and may be destructive of indi- 
- vidual enterprise, and free competition 
. is the life of business, Having regard 
to the present system in. vogue relating 
to the grant of-stage carriage permits, 
if monopoly in the strict sense should 
.be avoided, then there should-not be 
grant of a single permit to one operator 
on. any particular route, for that would 
mean that the State has conferred on 
such operator a monopoly in the carrying 
. on, of the business on thatroute. Mono- 
poly, therefare, should be understood 
as undue concentration. of 2 number of 
permits in the hands of a single opera- 
tor.'on any route, excluding competi- 
. tion from other ‘operators.’ 


This is also’ a relevant consideration as 


-adumbrated in. section’.47 (1) (e) of the 


Act. .Where a Tribunal chooses to pre- 
fer a three bus operator as against a four 
‘bus operator for’ the purpose- of viable 


' 








‘1, ELR. (1953) Mad: 304 : 66-L.W. 85: 
(1952) 2 M.L.J.-894.'::A.1.R. 1953 Mad. 279. 
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unit, I am unable to hold that the order 
is, in any way, vitiated. - 


ar. Turning to G.R.P. No. 1427 of 1972, 


no doubt surrender. fer se is not a disquali- ` - 


fication. To that extent, Mr. K. K. 
Venugopal is correct in his submission. 
Ithas been laid down in W.P. Nos. 1048, 
1419. and 1484 of 1956, by Rajagopala 
-Ayyangar, J. that surrender by itself would 
not be-a disqualification, and it depends 
upon, the circumstances in which the 
surrender was effected -viz.,-whether by 
surrendering the permit - inconvenience 
was caused to the travelling public or 


whether he had thereby or otherwise - 


manifested his unwillingness or inability 
to operate effectively the permit granted 
to him. This would be a pure question 
of fact to be based on all the relevant 
material. ° a 
2g. In the instant case, I see no justifica” 
tion. for the attack made by Mr. Venu“ 
gopal that the records which were directed 
to be sént for in I:A. No. 1205 of 1971 


under order, dated 13th October, -1971 : 


were not adverted to by: the Tribunal. 
Notwithstanding the order, these records 
were not before the Tribunal at the time 


- of hearing. Therefore, there is no failure ' 
to exercise the jurisdiction. Where the ` 


Tribunal finds that the surrender. of the 
pérmit was to enable the operator-to-gain 


‘more marks under’-the. heading ‘viable - 
unit” certainly, it can’ take ‘into considera- .: 
tion. that fact in public interest. What ' 
is‘ urged. before me.is that ‘it was non-- 

remumerative as far as the operator was . 


concerned. ~. The  unremimerativeness 
may. be due to ever so many circumstances 


ang may even include the failure of the ` 


.opérator to provide an efficient service 
lag. As rightly pointed: out by the Tri- 
bunal in the matter-of grant: of permit 
“the interest of the public” is a para- 
mount consideration and not the ‘interest 
of the particular applicant, like the second 
appellant. who is an ‘existing: operator. 


plying vehicles. Even assuming that the . 


revision ‘petitioner will be entitled: to 4 
additional marks, that cannot be the sole 
icriterion- on -which. the-permit-could. be 
igranted.. In. my. view; ‘that. would ‘not 
ibe conclusive of the-issue.! 1077. 7 


~ THE MADRAS LAW JOURNAL REPORTS. ee Yee 


[1976 


a4. On identical circumstances, their 
Lordships of the Supreme Gourt held in ` 


-R.. Balasubyvamamia v. N. M. Sambanda- 


moorthy*.as, follows at pages 821-822 + - 


& But that by itselfwould not be deter- 
~- minative of the controversy. Thé para- 
mount consideration to be taken into 
account in determining as to. which of 
the applicants should -be selected for 
grant of permit always is public interest. 
Section 47°(1) provides in so many 
words that thé Regional Transport 
Authority shall; in considering an ` 
‘application for a stage carriage permit 
have regard inter alia, “to thè interest 
of the public generally ”, and this is'a 
consideration which must necessarily 
‘outweigh allothers. Itis ultimately on 
the touchstone of public interest that 
selection of an applicant for grant of 
. permit must be justified. Glause (3) 
_of Rule 155-A undoubtedly provides 
for giving of marks to the rival appli- 
cants but the number -of, marks ob- 
tained by each applicant can only. pro- 
vide a guiding principle for the grant 
-of permit. It can ‘never override the 
consideration of: public interest which 
.můúst dominate_ the -selection in’ all 

casési' In fact clause (4) of Rule 155-A 
concedes that after the:applicants- were 
ranked: according to the total marks 
-obtained by them the-applications shall 
be dispoied of in accordance with: the 

provisioris of section’ 47 (1). ‘The fact 
_that the\-appellant had 11: marks--as 

against ‘7.40 of thé respondent would 

certainly be a factor!in favour of the 
appellant; but notwithstanding his 
- higher “marks, if public ‘interest so 
` requires, He may have'to yield place 

to the’ respondent in the matter of 
_ selection for grant of permit.” 


This decision, in my'-view, affords -the 
-complete answer to: the argument of 


Mr. -Venugopal.: Since the basis of the 
attack in grounds Nos. 3, ‘4 and 5 of the 
Memorandum of.grounds for the revisio, 
was that the Tribunal acted with material 
irregularity in not referring to the records, 
I ‘myself’ perused’. those ‘records. “They 
donot, in‘any- way, advance the case of 





Pa .(1975) 1 S.C.C.°242 7: AIR. 1975 S.G- 
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the revision petitioner. - ‘Asi ‘pointed out 
by Rajagopala Ayyangar, J., in’ W.P. 
Nos. 1048, 1419 and 1484 of 1956, the, 
examination of the facts has to be doñe. 
Such an examination , here reveals that ` 


on account ‘of poor | eollectian, which. the . 


‘bus was getting, the operators "proposed 
to surrender the permit and if the sir- 
render is accepted, the new route as pro- 
posed for T.P. may be opened pending 
finalisation..of the. arrangements to open - 
the new route. On this, the following 
order was passed : 


“The orders’ of the. ‘Regional Trans- 
‘port Authority could not ibe imple- 
mented because of the amendment. to` 
section 48 af the Motors Vehicles Act 
which has since been published ix the 
Gazette, dated 8th April, 1970. To: 
overcome the difficulty the’ operator ` 
- surrendered the permit ofi the original 
route and has applied for the grant of a 
"T.P. for. the very same route for which 
T.P. was sanctioned by the: Regional 
. Transport ‘Authority. The. T.P. appli-, 
ed for may be issued pending. obser- 
- vance of the formalities to` issue a 
- pucca permit.” ra o 


‘The further order is in R, No. 38654- 
B1/70, runs as follows: , 


“© Messrs. K. L. S. (P). Ltd., Pollachi 
were operating their bus ' MED 5021 

. on the route Pollachi to Anamalai via 
Samathur, Arasur, Angalakurichi, 
Kottur and Somandurai, Chittur with 
shuttle trips between. Pollachi and K. 
’” Vallankundapuram via | Samathur, 
Ayasur and Devanurpudur touching 
Arthanaripalayam. .Propasal was iñi- 
tiated to sanction a T.P: to some opera- 
tors to ply. on the route Pollachi to 
Ghellappampalayam. On accourit of 

. the recent Motor Vehicles Amendment 
Act the T: :P. could not be: sanctioned. 


Therefore “Messrs. Raman ‘Lorry 
Service (Private) Limited, Pollachi 
surrendered the permit stating that 
the route was -` unremunerative, that 
the route was a circuitous one and that ` 
the collection of the bus was very 
- poor. Therefore the surrender--was 
accepted and the permit was cancelled 
umder rule 193 of the Motor Vehicles 
Rules with ‘effect from 30th April, 
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1970. - ‘Thereafter’ thé route was modi- 
fied as ‘Pollachi “bus- stand: -to’ Chel- 
- lappampalayam- and a ‘T.P. was 
also > issued im this office R. ‘No. 
10488 ;B2/69 to- Kannan Lorry’ Service 
(Private) Limited, Pollachi and a 
proposal to open a new town: service 
’ route.as Pollachi bus stand to Chellap- 
pampalayam has also been’ notified 
under ‘section 47 (1):of the. Motor 
Vehicles Act. As the route has. bean 
modified and aś itis proposed to issue 
pucca’ permit for the modified, route, 
there is no need to fill up the vacancy 
S of ‘the. route surrendered. ` 


¥ 


; Regional Tepi Authority: i 
agree,’ 


25. Itis impossible {ór me to , hold that 
having regard to. the proximity of the 
surrender, ` viz., the” route. in question 
having been praposed on ^l5th ‘April, 
1970 and -the ‘surrender having’ been 
done, on 30th - “April, ć ‘1970, the Tribunal 
was not, correct, in ` concluding “that 
this was -done only to gain the marks for 
viable-unit: ` In fact, the`petitioner ‘seems 
to be more aggrieved because this fact 
of surrender seems to have . weighed 
against :him- with , regard to the other 
grants also. This-is clear from ground 
No. 6 of the “Memorandum, of Grounds 
for the revision, which is as follows: 


“The learnéd Appéllate: ‘Tribunal acted 
illegally and with’ material irregularity 
in. not applying its mind to the very 
salient feature, namely, that-the peti- 
‘tioner would have obtained the highest 
marks for the routes (I) Sethumalai 
to Coimbatore, - (2) Anamalai to 
Palani, (3) Coimbatore to Amara- 
vathinagar; (4) Udumalpet to’Goimba- 
tore - (route m question), (5) Alama- 
. layam to Coimbatore, (6) Kanniyur to 
Coimbatore, (7) Mettupalayam to Pol- 
lachi (appeal pending), (8) Udmal- 
pet to Goimbatore (appeal pending), 
(9) Rudrapalayam to QGoimbatore, 
namely, 14, 10.68 13.5, 14, 13.77, 
13.86, 13.04, 14, 13.98, marks respec- 
‘tively as against: the marks of 11.67 
10, 12.22, 11.53, 8.64, 13.386, 12.46, 
8.16, 13.74, obtained by the grantee, 
if it were not for the fact that these 
4 marks had been deleted and that as 
a result they had been in fact 
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sey, Sa eae 


_, to a DA ae the petitioner 
of his. right to -obtain any. porou m 
future.” - 


26. Whätèvei ia may’ be, as I held 
above, where an authority’ charged with 
the'grant of perinit, takes this into corsi- 
deration.ard holds that it may rot be 
in. public interest “to. grant a permit to 
such ah’ operator, the ordeř ‘capnot be 
held to"be; in, any way, vitia, ted. 


. In W.P.. Nas.. *2657, ` #43399, 
*** 3603 of 1970, a Division Bench of 
this Court held thai i in a case where out 
of six permits, two were transferred in 
favour of the brothers of the operator, 
notwithstanding the earlier. order ‘of 
the Tribunal on a review of the circum- 
tances, the (Tribunal i in the instant-matter 
was of the yiew that the reduction was 
possible to: get advantage: of being. a 
non-fleet owner and, thus get weightage 
for building-up a viable writ, the matter 
was a factual oné and they declined to 
interfere with that finding. . . 


a8... Even. earlier, I- have referred to 
the factual finding of the Tribural that 
in the present case the: ‘permit was sur- 
rendered..to: compensate for the loss of 
the permit on the  non-remumerative 
route voluntarily surrerdered by him 
without consideration. of the interest of 
the public on the sector served. ` 

ag. Exercising revisional jurisdiction and 
following’ the -ratio laid down in the 
above ruling, I necessarily decline to 
interfere. I see no merit in, either of 
these revisions, and in the result, they 
will stand dismissed with costs. `- 


S.J. 
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IN THE. HIGH COURT OF JUDI; 
CATURE AT MADRAS... oos, 


PRESENT: E Rainanigjain, TA 


M/s. Mettupalayam Industrial Roai- 
ways (P.) Ltd., Mapema and. 


another a Petitioners* 
v. 

Thiru. Mohamed. acd Rowther & 
Co... : : ' Respondent. 


(A) Indian Partnership Act (Üx of 1932), 
section 42-— Three persons: doing partnership 
business—Death - of ‘one’ person—Surviving 
persons continuing business— Whether le 
ship business dissolved. 


An agreement to thé contrary contem- 
plated by séction 42 of the Partnership 
Act:need not -be in writing but can also 
be oral., Such arrangement reed not. 
be’ express but can. be implied from ‘the 
conduct: of “the surviving partner's” in. 


_carrying -out the partnership activities. 


The conduct of the surviving partners ` 
in the instant case in continuing the 
partnership business suggested that there 
should have. been an agreement that 
the death of a partner will not result in 
the dissolution of the firm. 


_[Paras. 8 and: g.} 


(B). - Motir “Vehicles” “Act (1V of 1939), 
section 57— Grant of POE LOADS: 


Cases referred to ;— 


Sayyed Abdul -Hug v. Tumuluri Vatkun- 
tam; (1927) 52.M.L.J. 318 : ALR. 
1927 Mad. 491;. Dwarakedas & Co. v. 
Income-tax Commissioner, A.I.R. 1956 Bom. 
321; Kesarchand v. ‘Uttam care 1945) 
2 M.LJ. 160: 72I1.A. 165: L.W. 
375: ALR. 1945 P.C. 91-G. SŠ A 
R. V. Dixit, A.FI.R. 1956-- Nag.. 46; 
Ajantha Transports v. T. V. K. Transports, 
(1975) 1 S.G-C. 55 $-(1975).2 5S:GR. 
166 : A.L.R. 1975 S.C. 123; Kesramal v. 
Délichand, A.LR. 1959 Raj. 140; Tulasi- 
ram v. Anni Bai, A.I.R. 1963 Orissa 113 
P. B. (P.) ‘Lid. v. S. T. A. Tribunal, 


Punjab, (1975) 1- ‘S.C.J. we (1974) 2 


* C.R. P. No. 2671 of 1972 and: 
1029 of 1973." 


i “tosh December; 1975, 
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$.C.C. 245 3 ALR. 1974 S.C. -L174 
K.. Balasubramania v. N. M. Sambanda-. 
moarthy, (1975) 1. S.C:C. 242 : AIR. 
1975 S:C. 818. +: a 

Petitions’ under’ ‘section 64-B -of . the 
amended provisions of Motor Vehicles 
Act (Madras Act XVI of 1971) pra- 
ying the High Court to revise the 
order of the Court of _ the Addi- 
tional State . Transport Appellate Tribu- 
nal, Madras dated 1oth April, 1972 and 
made in A. No. 1064 of 197i and 1038 


of 1971 respectively (R> No. 77497/B2; 
68, R.T.A., Coimbatore). , i 


M. R. Narayanaswami for P. Shanmugham, 
for Petitionerin C.R.P. No. 2671 of 1972. 


M. Kalyanasundaram for G. R. Lakshmanan, 
for Petitioner in C.R.P. No. 1029 of 1973. 
T. Chengalparayan, for Respondent. 


1 


The Court ‘made the following z 


Orper.—As these two revisions filed by 
two different Transport operators aré 
directed against the same order’ of’ the 
State Transport’ Appellate Tribunal 
Madras, dated tath April, 1972, they 
are dealt with together, 3 


`a 


2. A proposal for the introduction of 
two additional buses on the route 
Coimbatore to Mettupalayam was noti- 
fied and after considering the representa- 
tions received, the proposal was approved 
for one bus. Applications were, there- 
‘fore, called under section 57 (2) of the 
Motor Vehicles Act. There were s 
many as 56 applicants and the petitioners 
in these cases were applicants 25 and 36 
respectively while the respondent in 
both the cases was the 23rd applicant. 
The applications were duly notified under 
section 57 (3). Xn its hearing held on 
31st July, 1971, the Regional Transport 
Authority rejected the claim of applicant 
No. 36 on the ground that he had been 
given a permit for the route Coimbatore 
to Viscose factory in the same sitting and 
the application of the 25th applicant 
on the ground that he is only a néw 
entrant and ultimately granted the per- 
mit to applicant No. 23. Applicants 
95 and 36 challenged the order of the 
Regional Transport, Authority before 
the State Transport Appellaté Tribunal 


by filing two appeals. The said’ two. 
appeals were; however, dismissed. Hence 
the Tribunal’s order has' beer, challenged: 
by: the same ‘applicatits in these: two 
revisions: o-Ps, 
3. The contention, of the, learned 
counsel for the petitioners in both ‘the 
cases is. that the 23rd applicant who’ has 
been, selected for the grant of the permit 
both by the: Regional ‘Transport Autho-~ 
rity and by the Tribunal is not entitled. 
to get the permit in preference to the 
petitioners, that-the Regional Transport. 
Authority as well as. the. Tribunal kave 
erroneously assumed that the respondents 
Mohammed Ismail -Rowther and Com- 
pany; is the same firm which applied for 
the permit on ~ 22nd. October, 1960; 
that the firm which applied for the permit 
in the year 1960 ceased to exist now and. 
that therefore, the grant in favour of 
that firm wick. has ceased to exist can-- 
not-be sustained. .If the permit granted. 
to the respondent cannot be sustained 
on that ground, then the grant may be 
-made after consideration: of the relevant 
claims of applicants ‘25’ and 36 alone.. 
-As between applicants 25 anc 36, -one 
is putting forward superior and prefer— 
ential claims over the ‘other. 


4. Before dealing with the rival claims 


put forward by applicants 25 and 36: 
amongst themselves, it is necessary to 
consider the common attack. made by: 
the petitioners against the grant of permit 


_ in favour of the 23rd applicant, the res~- 


pondent in ‘both. the cases. It is the 
case of the petitioners that the respon~ 
dent firm had only two partners, namely- 
K. Mohammed Ismail (Senior) and. 
K. Mohammed Ismail (Junior) on the 
date of the application as seen from the: 
application itself, that one of the partners 
namely Md. Ismail (Junior) died in. 
the year 1969, that the firm should be 
taken to have been dissolved.since 1969- 
and that, therefore, the grant of the permit 
on 31st January, 1971 to a fitm which. 
is non-existent cannot at all be sustained. 
The respondent repels the said conten-- 
-tion stating that though, there were two 


-partners on the date of the application, 


subsequently one Yusuf joined’ the firm. 
as a partner in 1967; that the firm had. 
therefore 3 partners in the year 1969 when. 
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one of the partners died,. that the two 
surviving partners .continued the firm 
and that therefore the, grant in favour 
-of the firm has rightly been made on gist 
July, 1971 by the Regional Transport 
Authority. To show that the firm was 
continued with two partners on or after 
1969 when one. of three partners ‘died, 
the respondent relied.-on' the fact that 
the firm in addition ‘to carrying-on of 
the firm’s lorry business; had also started 
transport business by applying for. a 
permit on the route of Mettupalayam 
to Karamadai on ` 22nd November, 
1967 and produced the  régistration 
certificates of the lorry and of -the bus. 
Tt also relied on the fact that from 1967 
the- firm .is -actually -plying a lorry’ and 
also a bus from Mettupalayam to 
Karamadai. The ‘resporident also con- 
tended: that’ the- continued conduct of 
the firm’s business by the two partners 
would indicate that there was an agreé- 
‘ment to. continue the partnership. in 
‘spite of the death of one of the partners. 


5. ‘The. Tribunal considered in detail 
the above objection raised by the peti- 
tioners which, if accepted would dis- 
entitle the respondent from getting the 
permit. Though this. was raised for 
the first time before the ‘Tribunal, it 
held that though the firm was originally 
comprised of two partners in the year 
196a -when the application was. filed, 
one -Yusuf having been admitted as a 
third. partner in :the year 1967, on the 
-date of death ofone of the partners namely 
Mohammed Ismail in. 1969, there, were 
two partners surviving, that they had 
continued the firm’s ‘business as per an 
implied agreement “between the three 
partners, that, the firm which applied 
‘for the grant in fact continues and that, 
therefore, the grant in its favour cannot 
be -challenged on ‘the ground that the 
grant is to a non-existerit firm. The 
petitioners have attacked the said finding 
of the Tribunal that the grant in this 
case is to a firm which applied for a 
permit.in-the year 1960. ee ha 
"6. The learned counsel for the peti- 
tioners has not, however, challenged 
the finding of the Tribunal that though 
. the partnership was constituted with 
two partners originally in the year 1960, 
a third partner by name Yusuf was taken 
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in-1967 and. that it is ‘only thereafter in 
the year- 1969 one of the partners died 
leaving two surviving partners and that” 
the said two surviving partners are carry- 
ing on a partnership business in bus and 
lorry transport. “Therefore, the only 
question that has to be considered is 
whether -the surviving partners ‘can be 
said to have continued the old partner- 
ship in pursuance of ‘an agreement be- 
tween the partners that the ‘firm shall not 
be dissolved by the'death of one partner. 


7. Thè learned- counsel for both’ the 
petitioners contends that normally ‘a 
firm is dissolved by the death of a partner 
unless there is a-contract to the contrary 
between the partners, that in this case 
the respondent has not produced any 
agreement’ to the ‘effect that the fitin is 
to be continued notwithstanding the death 
of the partner in 1969 and that in the 
absence of such an agreement between 
the partners: the firm of Mohammed 
Ismail Rowther and.Company which 
applied for'a permit. in the year 1960 
should be taken to, have been dissolved 
-by the death, of Mohammed Ismail, 
one of the partners.- The  ledrned 
counsel refers to section 42 of the Indian 
Partnership Act .which provides that 
Subject ‘to a contract to the contrary 
between the parties a firm is ‘dissolved 
_by death ofa partnér. Itis notin dispute 
that the respondent has not produced 
any agreement in writing’ between the 
partners to continue ‘the partnership 
in spite of the death of a partner. The 
oibunal has, however, taken the view 
that from the fact that the suiviv- 
ing partners continued the same 
partnership business an agreement to 
that effect should be implied, and 
that the contimiation of the bus and. 
lorry operations by the two surviving 
partners even after the death of one 
of the partners wil] lead to the inference 
that the death ‘of a partner shall 
not result in the dissolution of the 
‘partnership firm. In taking that view, 
the Tribunal took into account the fact 
that the partnership is not constituted 
“for a fixed term, that it is an ‘unregistered 
one constituted for carrying on a trans- 
port business, that two surviving partners 
continued to carry on the same bus or 
lorry business which was originally carried 


t 


I 


on by the three partners. , This reason- . 


ing of the Tribunal is: attacked. by. the 
- learned. counsel’ for : the petitioners as 


‘unsound.:. ,' pP ip 


$. The leamed counsel for, the’ pẹti-. - 


tioners refers to the decision of - Ramesam, 
J., im’ Sayyed Abdul „Huk > v. Tumuluri - 


Vaikuntam.. În -that case. the Court . 


expressed the. view that though a contract 
to the contrary. within the meaning of 
section 253 of the Contract Act (section 
42.of the, Partnership Act) need not 
always -be. express and can be inferred 
- from certain facts, the mere existence of 
an adventure is not such a fact leading 
to an, inference of an agreement to the 
contrary and the relevant observations - 
are these: = th gt” F 
_ “It is not possible to hold that where- 
ever. there is ‘an adventure that itself 
amounts to a contract to the contrary. 
`I do not’ say that ‘a, contract to the 
. contrary’ ‘should, be always, ‘express. 
Tt may be that it can be inferred from 


certain facts but it seéms to’ ime that’ RvoUs € 
all ‘notwithstanding the 


a rae Sy Septet ee T 
the mere existence of an adventure is 


‘not such a fact-as leads to thé'inferénce 


of än agreement tothe contrary.” $ 
` But the above case related to .the inter- 
pretation of section’ 42 (b) of the Partner- 
ship Act dealing with the dissolution of 
the firm by completion of an adventure 
and, therefore, the said decision that from 
the mere existence (of an. adventure ‘one _ 
cannot infer an agreement -to the contrary 
cannot be taken’ to be a direct deci- 
sion on the point in quéstion. It is 
well-established that ari agreement to the _ 
contrary. contemplated , by. section 42 - of . 
the Partnership Actneed not bein writing 
Jbut can also be oral. It is equally well- 
established that such an agreement need 
not be express but can be implied from 
|the conduct of the- surviving partners 
jin carrying Out the partnership. activi- 
Ities. -In - Dwarakadas & Co. v. Income- 





tax Commissioner,?_ a ‘Division ‘Bench’ of - 


the Bombay High Court consisting -of ` 
Chagla, C.J., and Tendolkar, J:, ` had 
expressed the view thusi. `% f 





1. (1927) 
491. ha 
2. A.LR.1956 Bom.321. 93 ---- v 


MLJ—57 


52 M:LJ. 318 : A‘. 1937 Mad. 
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. “Whatiis overlooked is that the law 
does not require that.a_ partnership 
deed should be in writing. The agree- 

_. ment ‘of partnership may be oral and 

‘the oral partnership agreement is as 

: effective’ as ‘à written partnership 
",, agreement.’ It is, only for the purpose 

_of section 26-A and for the purpose of 
registration, that an instrument of 

_ partnership is necessary; and partners 
who have already started doing busi- 

-ness by an oral agreement would be 

; Perfectly justified’ in’ saying to them- 
selves.....3..7 ae 


The above decision proceedes on the 
basis that an agreement to form a part- 
nership may be oral and, therefore, an 


` agreement to the contrary contemplated 
by section 42 can also be oral, provided 


such,an oral agreement is entered: into 
before the death of a partner. In Kesar 
Chand v. Uttam Chand!, Sir Madhavan 
Nair, held that where a partnership firm 
has gone on as a living concern conti- 
nvously since the time it was started, 
death of some 
members of the. firm with the surviving 
partners or by the legal representatives 
of the deceased partner taking his place 
death should not be taken, to result in 
the dissolution of. the firm. In G. S. 
Oswal v. R. V. Dixit®, a Division Bench 
took the view that the existence, of an 
agreement -between "the partners to the 
effect that the death of the partner will 
not cause dissolution.of the partnership 
can be inferred from the-conduct of the 
parties. “In that case in ‘spite of the 
intervening death of partners, the part- 
nership was continued by the legal-repre- 
sentatives of the deceased partners 
stepping into their shoes and ‘this was 
taken as ‘sufficient to raise a plea of 
existence ofan agreement to the contrary 
between ‘the partners as contemplated 
in section 42, though there was no direct 
evidence of an express agreement to 
the effect that the partnership would not 
be dissolved on account of.the death of 
the partner. In. Kesramal v. Dalichand’, 
the Court has also taken the same view 


L.W. 375°: A.LR. 1945 P.C.91. a 
2.” A.LR. 1956 Nag.46. 
3. A.I.R.1959-Raj, 140. ` 
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» and the. reasoning ‘contained therein is-- cant on the ground that he has experience 


£ 


. 


as follows; i u ae E 


“It is, true thai. section “42 of. the 
Partnership Act provides that a firm 
is dissolved by the death of a. partner. - 
It must, however, be remembered that.. 
this would be subject, to contract bet- ` 
ween the partners as thè opening words 
of section, 42 go to show. Again, it 


isnot necessary that a contract between - 


_the partners in this connection need . 
` be express, but may be implied and it 
may be possible to spell out such a. 
contract from the subsequent conduct ' 
of the surviving partner and the heirs > 
of the deceased. Whether 2 firm which 
should have otherwise been dissolved 
by the death of one of its partners, 
still Continued to exist without being 

: dissolved, would depend on the facts- 
and circumstances of each case.” — 


In. Tulsiram v. Anni Bait, it has been. 
held that though normally a-partnership . 


. firm would stand dissolved on the death 


of a partner unless it is otherwise con- 
tracted for, if-it is found from the’ subse- 
quent conduct of the parties that despite . 
the death of a partner’ the partnership 
continued and functioned with the surviv- 
ing partners, then it would be taken 
that it continued by virtue oh a contrac- 
tual relationship. ` ` - 


9. Having regard “to “the aae 
laid down in the above cases, the conduct - 
of the surviving partners in this case in 


` {continuing the partnership business will `. 


lead to the inference that there should - 
have been an agreement that the death 
of a partner will not result in the dissolu- 
tion of the firm. Therefore, the Tribu- 
nal’s finding that the respondent firm 
which has been granted the permit is 
the firm which had applied for a permit - 
in the year 1960 has to be accepted. 


10. This leads to the further question . 
as to who among the three applicants . 
is entitled to the permit. As -regards 
the 36th applicant, the Regional Trans- 
port Authority has excluded him from - 
consideration on the ground that he has ` 
been granted a permit in the same sitting. . 


Tt excluded the claim of the 25th appli- . 





1. A.ILR.1963 Orissa 11, : - 


‘only in lorry operations: and not in. the 


` bus operation while the 23rd respondent 
has experience in bus operatipns.. The 
Tribunal has taken the view that the 
‘25th ` applicant’ is, not entitled to two 
marks for experience ‘as granted by the 
‘Régional’ Transport ` ‘Authority | and, 


_ therefore, he is entitled only tó two imarks 
as against four marks. which the’! 23rd 
‘applicant i is entitled to get. - 


-It is not in 
dispute that the Regional: ‘Transport 
Authority while’ awarding-two marks for 
experience ‘in the case of the 25th appli- 
cant took into account the experience 
of one Madhayya, who claimed to be the 


‘managing director ‘in bus operation. 


Before the Tribunal it}has been established 
that the said Madhayya, was. -not its 


- managing director on Oe date of the 


grant. The fact. that the said Madhayya, 


„was not the managing director on the 


‘date of the grant has not been disputed 
‘before me. What. is ‘stated. by; the 
learned. counsel is that tlie said Madhyya, 
has been made a director-in- charge of 
the lorry business ‘and,’ therefore, his 
experience in lorry operation, should be 
taken into account. But it is not dis- 
puted, by the learned counsel for the 
petitioners that it is only the managing , 
director’s experience in bus operation 


_ that can be taker into account and not 


the experience of.everyone_of the .direc- 
tors or Shareholders of the company- 
Therefore, the Tribunal a rs to be 
. right in ifs finding that the two marks 
- awarded to the 25th applicant for experi- 
ence on the ground, that its’ managing 
director had experience in lorry opera- 


‘tion cannot be sustained, and, therefore, 


the’ 25th ‘applicant should be- taken. to 
haye obtained only two marks as against 
four marks given to the 23rd applicant. 


l 1. ` Thus, excluding ‘the asih applicant 


as:@ person getting ‘lesser. marks it only < 
remains to, be considered the claim of the 
36th’ applicant -who ‘also secured four 


. marks; He has not been considered for 


the grant only on the ground that -he 

has been granted a permit in respect of 
another route in the same sitting. The 
learned counsel for: the - 36th applicant 
brings to my notice the decision of the 
Supreme Court in Ajanatha Transports V- 
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+ PP. K. Fransports!, wherein it has been -tò hij will not serve: the interestzof the ` 


held that the‘felevance of-the previous 
- possession or: grant ofá permit appéars. 
only whén-other facts‘ and ‘circiimstantes ` 
_ connecting it with and showing either 
 the- adverse or „beneficial “effects :of" its 
yiimpact,-in/a-particular case, ori the inte- « 
rest of the ‘publie; are ‘shown..to exist, 
and that unless ‘and until thése other 
facts and circumstances - indicating the 
nexus or connection with public interest 
appear, such a‘fact by itself should ‘not 


affect an application ‘for a~permit and `. 


that the weight to be attached tojsuch a`. 
consideration will, obviously, depend 
upon. the totality of all such facts and 
.Gircumstances’ viewed. iw a proper per- 
“spective.” Reference has. also been made , 
to a decision ‘of: the’ Supreme Coutts- in 
P.. B. Pot. Ltd. v. SETA. Tribunal, Punjab?, 
which has sët'dóown the main considera- 
tions required’ to, be ‘taken into aécount_ 
for granting a permit under section’ 47.2s 


the interest of the public in general-and ` 


the.advantages to the public of the service’ 
to be provided including the. considera- 
tio, of factots Such ds the experience of 
the rival applicants, their best perfor- , 
‘mance, the -availability. of stand ‘by 
vehicles witk ‘them, ` their financial. 
resources, thé facility of- well-equipped 
workshop ` possessed by them etc., and 
the failure to take into account of ‘these 


considerations and proceeding’ as if'the ` 


stage carridge permits ‘are ‘granted .on. 
. the basis of a fair and equitable division. 
among the’ rival ‘applicants’ is ‘wholly ` 
erroneous. - Again’in K: Balasubramania v. . 


‘N. M.- Sambandamurthy®, «the ‘Court ` 


pointed ‘out that under section-47 (r) it - 
is ultimately on. the, 
public. interest that the selection. of .an - 
applicant, for grant of permit must be 


justified and the mere fact that an appli-. - 


cant has more than one permit or he is 


„a recent grantee’ cannot “by” itself ‘be. - 
regarded as a factor against him‘in the- ' 


matter of granting permits in the compa- . 


rative scalé, unless the facts and circum- ` 


' stances indicate that the grant of a permit 





1.” (1975) 1,8:0.c. 55 
ALR. 1975 S.Q. 123 : 
“. (1975) 4 S.C J: 
“A.LR, 1974,8.051174... 
3. 
-818.' 


touchstone : of : 


(1975) 2 S.C.R. 166:7 Hi EL er ve ia 
136 : (1974) 2 S.0.G: 245: is. 
(1975) 1 S.G.G. 242: ALR. 1975:18.. O 


` public generally. “On ‘this aspect ethe 


Tribunal has upheld the order of the 
Regional Transport’ Authority’ rejecting 
the claim of the 36th applicant on the 
ground that he was given another, permit 
at the same sitting as in its view the 
grant of the permit at the same sitting 
is.a proper ground for elimination. In 
view.of the aboye.decisions of the Supreme 
Court, the rejection of the application of 
the 96th applicant on the only ground 
that he has been granted a permit at the 
same: ‘sitting both by the’ Regional 
Transport Authority and by the Tribunal 
zis not proper. The: Regional. Transport 
Authority as well as the Tribunal have 
not compared the claims of the 23rd 
and ‘36th applicants:as the 36th appli- 
cant’s claim has beer rejected on an 
erroneous ground: Now that appli- 
cant No. 25 goes out ofthe picture, the 
rival claims. of the 23rd and 36th appli- 
cants have: to be considered - by., the 
Tribunal which it has not done in the 
impugned: order. Civil Revision Peti- 
tion No. 1029 of 1973 is therefore allowed 
with a direction to the Tribunal to consi- 
der thé appeal -of the 36th ‘applicant 


‘afresh’ and in the light:of the above 


observations. Civil - Revision: Petition 
No: 2671 ‘of 1972 is dismissed. . There 
will, however, be nio order as to costs. 
. > ` G.ReP. No. 1029 of 1973 
>? +) allowed and C.R.P. No, 2671 

ooo, | of 1972 dismissed, 
R.S. .—- m ae 


e 
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IN THE HIGH COURT. OF. JUDICA- . 


TURE AT.MADRAS. 


Present :—T. Ramaprasada Rao 
S. Ratnavel Pandian, Ff. 


Parasumanna Lakshmanier- - 
.. Appellant" 


s ‘and 


a. 


pP. L. Krishnamachary and others 

: ` .. ` Respondents. 
Hindu Law—Joint family -property—Notice . 
. for partition gwen by a member —Manager’s 
“position thereof ter—Gifts of family property by 
“father-manager . to daughters after such ‘notice 


—Gifts not valid. 3 : : 2% 


` No. 456 af 1967 on the file of the ‘Court 
. of the -Subordinate Judge, Madurai, is 


‘There were disputes among the members 
of a joint family and the natter was 
referred to som? Panchayatdars for parti- 
tion. This was not completed. Subse-" 
quently, the father mads certain settle- 
ments in favour of his daughters out of the 


‘oint family property and the validity of“ 


these gifts was challenged by a son of the 
donor. a” fd yk .O 

Held : When once one of the members of 
the joint family, for instance,.a son, unequi- 
-vocally informs his father of his unambi- 


ous desire to sever his connection with “ 
the joint family and so disrupts the. joint: - 


family status, then the manager, though 


the father, cannot assume the ga~b of | 


assets in his own tight and particularly 
alienate them or-gift them away to -others 
including the kith and kin of the family. 


intention to disrupt the 

of the joint family had become 
sot Ban rE the conduct of the 
father in executing the gifts in favour of 
his daughters long after the submission- 
of the disputes to the arbitrators was 
certainly an act without authority and 
it would not pind the other members of 
the family including the plaintiff. The 
gifts could not b2 upheld. = [Para, 17] 


Cases referred to :— 


No sonner an 


Puttarangamma v. Ranganna, (1968) 2 S.C.. 
668 : ALR. 1968 S.C. 1018; Narayana- 


TT 


* A. Nos. 286 and 287 of 1970 and 
272 of 1971. 31st January, 1975. 
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‘swami Iyer v. Rama Krishna Iyer;..(1965) 1 
-M.LJ. (S.C.) 78 : 
- (S.C.) 78: (1965) 1S.CJ. 522 : (1964) 


(1965) 1 An.W.R. 


7 S-:Ċ.R. 490 : ATR. 1965 S.C. 289. 


Appeal against the decree of the Court 
of the IE Additional Subordinate Judge, 
Madurai, in Original Suit No.456 of 1967 
dated 25th April, 1970. ` i 


Q. V. Baluswamy, for Appellant. - 


. P. Mutkukumaraswamy and R. Shanimugham 


for Respondents: 
The Judgment of the Gourt was delivered 
by 


Ramoaprasada Rao, 7.~In Appeal Nọ: 286 
of 1970, the first defendant in” O.S. 


the appellant ; the second defendant is the 


-appellant in Appzal No. 287 of 1970; 
and defendants 5 to 7 are the appellants 


in Appeal No.2720f 1971. Parasumanna 
Lakshmanier -the first defendant ‘was 
adopted toone Parasumanna Chakrapani 
Iyer. The plaintiff and defendants 3 
and 4 are his sons; the second defendant 


-is his wife; and. defendants 5 to'7 are his 


daughters. The ‘plaintiff has instituted 
this suit for partition, including in the 
plaint, three schedules A, B and C.—A. 
schedule relating to immovable prop2rties, 


-B schedule tO moveables and C schedule 


to outstandings. He claims an }th share 
in all such properties delimited by him 
in the various schedules which according 


, to him are joint-family propsrties.” It is 


common. ground that the first defendant 
was adopted to Chakrapani Iyer. The 
plaintiff’s case is that Chakrapani Iyer, 
was doing several kinds of business and 
in the course of such varied avocations 
acquired properties, both movable and 
immovable. ‘The first defendant.as the 


-adopted son and as a member of the copa- 


rcenary consisting of Chakrapani Iyer and 
himself continued the ancestral business 
set up by Chakrapani Iyer, and in the 
exercise of the profession and calling, 
the plaintiff claimed that the first defen- 


‘dant (as father) purchased and acquired 


the schedule—mentioned properties: In 
that view himself and defendants 3 and 4, 
as the sons and undivided members of the 
joint family consisting of themselves and 
his father, are entitled to a partition: and 


n 


separate possession of $ti share‘in-them.- 
He: has set out the manner: in which‘ 
Chakrapani Iyer, initiated “his ‘business - 
and how it was continued ‘by the’ first 
defendant and would add-that the various- 
immovable. properties either standing:in 
the name-of the first defendant or inthe 
name of one or the other members of the 
family including the mother, the second , 
defendant, are all properties acquired~ 
from joint family nucleus and income 
and hence have to be treated and, con- 
sidered as joint family properties: He- 
refers to a Panchayat held in or about the 
3rd February, 1966, which Panchayat 
was occasioned by some internal disputes 
in the family and says that five Panchayat- 
dars,under muchalika dated 3rd February, 
1966, entered upon the reference and the 
members interested submitted a list of- 
properties of the joint family and also. the 
Outstandings, but for reasons not very’ 
specifically stated, the ‘arbitration fell 
through. The plaintiff would refer to 
two settlement deeds dated 2nd August, 
1967 one in favour of defendants 5 and 7 
and the other in favour of the sixth defen- 
dant whereby certain items set out in 
plaint A schedule were settled on the 
daughters which the plaintiff challenges 
as alienations which ought not to have: 
been done by the father-manager after. 
there was an unequivocal declaration by 
One at least of the members of the joint 
family to sever joint family status. Accord- 
ing to him, the unambiguous reference 
to the Panchayatdars to.adjust the differ- 
ences which by then arose as_between the 
members of the joint family by itself is a 
transaction indicative of the intention 
of one‘of the coparceners to. separate from 
the joint family and the- attempt .of .the. 
father manager after such intention has 
been so declared to deal with the pro? 
perties of the joint family. by settling one 
or more of them in favour of.the female 
members of the family is not permitted in 
law. He would claim that-the 86 items 
of moveables such as the furniture, vessels 
and jewels mentioned in the B'schedule do-" 
also constitute joint family assets and are, 
liable to be partitioned: amongst ` the 
sharers. He has set out in the schedule C,‘ 
29 items of outstandings of which one is 
admitted by the third defendant to be due 
and payable by him. The rest of the 
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items are claimed.to be outstandings which 
are-payable to the joint family assuch and 
therefore. constitute joint. family assets 
which in their turn also have to be brought 
into the hotchpot for the purpose of divi- 
sion. © 2 © 7b Le. 


a. “The first defendant’s case is that he 
was no doubt adoptéd to Chakrapani Lyer, 
but Chakrapani Iyer, by himself did not 
have any.business of his own nor was he 
in affluent circumstances so as to provide 
him with any joint family nucleus to 
enable him to trade with such capital pro- 
vided for and to acquire properties there- 
from. The first defendant’s specific case 
is-that he started business on his own in 
1917 before the plaintiff and defendants.3 
and 4are born and that all the properties 
excepting. item 1 of .the A schedule to 
which we shall presently advert to are his 
own self-acquired properties: in which 
neither the: plaintiff nor defendants 3 
and 4 have any interest by birth as copar- 
ceners of the family. a 


3: The second defendant-in her separate 
written statement supports her husband 
and further contends that item 7 of the A 
Schedule belongs to her absolutely as she 
inherited the same from her mother. who 
was carrying on a karupatrai business 
successfully and that it was with the funds 
so provided by her mother that she acqui- 
red, item 7 ofthe plaint’ A schedule, She 
would also allege that she is possessed of 
jewels," vessels, furniture, cash and out- 
standings" which belonged to her, the 
origin of which'she would trace to the pro- 
vision made by her mother Meenakshiam- 
mal from time to time from the business 
which she was independently carrying on - 

. The third defendant generally sup- 
ports the plaintiff. As we:said he admits 
that some amounts mentioned as item 9 
in the.C. schedule as an outstanding to 
the family is payable by him which debt 
apparently he has incurred in the course 
of his’ working ôf his own business called 
Saraswathy Textiles. He would add that 
on a partition;being directed, a provision 
has. to be made for the marriage expenses 
of his daughters who are members of the 
family and he claims that he is entitled to 
an.1/4th share in the-joint family assets- 


5. _ The fourth defendant also supports the 
plaintiff. ~ f i > 


454. T 


6: Defendants 5 to 7 stand by the settle- 
ment deeds eff:cted by their father in. 
their favour and would say that the gifts 
in their. favour bear: an:. infihifesimally - 
small proportion to the totality! of the : 
assets of the joint family and therefore such 
gifts have to be upheld even if the joint 
ily father—-managér did ‘settle ‘the* 
Properties after one ‘of the coparceners had” 
“notified his intention to‘separate from the’, 
family: Evcn” otherwise, ‘the’ gifts have . 
_ to be ‘upheld ` as it is not ‘unreasonable'for , 
a father to settle‘a small part’of the joint: 
family assets‘in favour of his* martied 
daughters. "ee Ta, i aoe 


. * a 3. 57 ae cet Pca | 
7-_ In the. application filed by the plain- ` 
tiff he would say that Chakrapani Iyer- 
was not as poor as was .depicted by: the, 
first defendantand that the account ‘books - 
Which he was prepared to disclose during; 
the trial.would disclose: that. there was. 
continuity.in .the-business originally con-, 
ducted by. Chakrapani Lyer, and later. 
undertaken by the first defendant and. 
such nexus being established between the., 
business. originally started by. Chakrapani~ 
Iyer, and later. continued by the first defen-" 
dant,-the entire commercial actiyihies haves 
to be treated as a joint family activity and ; 
that the properties acquired .by, the fitst , 
defendant in the course of thé’exercise of” 
such an avocation or profession should be. 
treated as such and partitioned- amongst 
the sharers. Countering his mother’s, 
written statem=nt, the plaintiff would say. 
that she was always dependent upon. the,- 
first defendant for her maintefance, that 
she had no independent means and that., 
the story ‘that, .Meenakshiammal, ` her, 
mother, did have -a karupatrai ‘business , 
and that'sh: left’ substantial, cash for her ` 
to own not only. the property purchased‘. 
by her as item 2 in the plaint A schedule . 
but-also the- jewels and the ‘outstandings 
standing ‘in her name-and claimed by‘her!” 
as own'is false and those items have all to! 
bs treated as- joint family p-operties and - 
brought to the Kotchpot for division.: 
Ta the reply statement it is further said thatë 
the superstructure over item No.7 also, be- 
longed':to' the joint family and‘ the funds- 
for the purchase of the sité of item 7 in the: 
name of the second defendant -came ‘ only. 
from the joint family properties or funds.’ 
The settlement deeds in ‘favour, ofythe- 
Sisters are Once again attacked as gifts with-,’ 


e 
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outauthority. -As regards the muchalika, 
the case of the firstsand second defendants’ 
in their. written . statements i was that 
they were forced -to.sign the same‘and . 
this.statement is denied in-the.reply state-. 
ment. In: the result, the plaintiff reiterat- 
ed; what.all He- stated in the plaint and 
sought for the reliefs originally prayed for. , 
8. On the above material pleadings, the 


following issues were, framed: 


(1): Whether . the properties, detailed in 
the schedules to the-plaint (other than A 
schedule items 132 and:7) were acquired 
by the- first defendant with the aid . of 
ancestral joint. family assets.or have been 
treated as: joint family properties. and , 
whether they.are joint family properties 
of the plaintiff and defendants 1, 3.and:4?- 
(2) Whether the A schedule item2 ` is’ 
joint. family property in the’ hands of 


the first defendant:? | ee 
(3): Whether item-'7 of A schedule was 
purchased benami in thé name-of second 
defendant and hence available for. parti- 
tion? ek Bet eae 2 Pade 
(4) Whether the settlement: deeds dated 
2nd August,-1967 in favour of defendants 
5 to 7 (if it is found that the properties 
dealt with under it are joint family pro- 
Perties)- are valid and “binding on ‘the. 
Plaintiff and defendants 3‘and 4? > 


(5) ‘Whether the.assignment deeds by-the 

Ist defendant.in favour of defendants 5 

and 7(if the outstandings dealt with there- ` 
under are joint family spac ride) are 

valid and binding ‘on the plaintiff and 

defendants $ and 4? -- noo’ A 
(6) Whether ‘the .1st defendant out of his 

own self-acquired funds had put up’super- 
structures on item 1 of A schedvle ?` ~ 


(7) ‘Whether the i st defendant is estopped l 
from claiming the properties .'as -self- 


Dey 


acquired properties? ASN 
(8); Whether the plaintiff and defendants _ 
3 and.4 are liable . to contribute~ accord- 
ing to their share in ‘A’ schedule item 1- 
in the amount, if ary, spent by- the first 
defendant over. that property; and if so. 
how much? 0 7" i l 


by aera 


(9) Whether any outstandings.are due to, 
the joint family and if,so, what are the ; 
outstandings liable for partition ? . 


{10) Whether ‘thefe: are any movables -` 
and jewels belonging to the joint family ; 
and if so, what’ are the“ moveable and + 
jewels available for partition ? ` S 
(11)Whether the properties and outstand-' 
ings in the name of the 2nd defendant and _ 
jewels in-her possession are the joint family , 
properties of the plaintiff and defendants 1, - 
3 and 4 ? oy G 


(12) Whether the first defendant is liable~’ 
to render accounts for the management of ' 
the alleged family properties and assets as.. 
alleged” in the ‘plaint P * vy oon ecr? 
(13) Whether the first defendant is liable 
_to account for the receipt of monies if any 
from the ‘Saraswathi. .Textiles? 


(14) Whether the monies advanced by the 
Ist defendant to Saraswathi Textiles are . 
joint family funds and if.sò, whether the 
Ist defendant is liable to account for the 
same... ev 


(15) Whether the 3rd ‘defendant is liable 

to account’ for the assets of and for the. 
income from the: Saraswathi Textiles ? >. 

(16) Whether the plaintiff and‘ defendants ' 
3 and 4 have in their ‘posséssion any pro- 

perties, funds, jewels or other assets of the, 
family?. . 2. 


{17) What are 


partition? 
(18)To what reliefs are the parties entitled,. 


9, The learned Subordinate Judge found: 
that items 1,3 to 6 and'$ to 10 are joint 
family ‘properties and ‘that Chakrapani 
lyér, was not poor and’ unprovided for, 
that he was doing varied business and that: 
the first defendant continued the: main 
business ‘of Ghakarapani Iyer;and earned 
considerable money -by the exercise of. 
such profession and as such the properties’ 
as abové are all properties purchased by 
the first'defendant with the help of such a 
joint family nucleus. - He held that item. 
No. 2 is joint family property and accepted 
the'second -defendant’s case as regards 
item No. 7 and held that it is her own.” 
He upheld the gifts in favour of defendants. 
5,6 and7. As regards schedule B he relied 


the properties liable ‘for 
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upon Exhibit A-103 produced by the . 
plaintiff but very seriously contended’ by; 
the ‘appellants as an exhibit on which `. 
reliance could not be placed by a'Gourt of - 
law and accepted the case of the’ plaintif © 
that most of the items mentioned in sché- 

dule B are joint family assets. “But while 


., drafting the deéree he stated thus: 


“That so far as. B schedulé moveable 
‘properties are concerned, the commis- 
‘sioner. so. appointed to-find out with 
reference to’ the list of properties as 
given as available in room Nos. 2 and 
3 in the list appended to, Exhibit A-103 
and find out among B schedule items 5. 
to 36 moveable properties,the moveable 
properties available with each party and 
allot one such share out of four shares 
‘to the plaintiff or its value after equalis-. 
-ing the value of each-share.”” ; 


As regards the G schedule properties, 
the trial Court mechanically accepted 
the case of the plaintiff and held that the 
plaintiff was entitled to an tħ ‘share . 
in the existing outstanding items Nos. 1, 
to 27 of the G schedule-from and out of 
the amounts recovered from any of ‘the 
debts mentioned in C schedule by defen- 
dants 1-and 2; he also directed an'account 
to be taken as against defendants 1 and 2 
though the plaintiff sought for such acco- 
unt-taking as ‘against defendants'1 and 2. 
It is as against this the appeals as set out 
already- have been filed. ` \ 

10. The first defendant’s case’ still is that 
even though he was adopted-to Chakra- 
pani Iyer, he was not provided.with funds 
by his adoptive father and that he eked 
out his livelihood on his own and that too 
from 1917, ata time when the plaintiff and 
defendants 3 and 4 were rot even born 
and that therefore the properties set out 
in schedule-. A but standing in his name 
are to.be excluded: from the periphery, 
of joint family assets. According to, him 
Chakrapani Iyer, was not possessed of 
funds, . This by itself is sought to be sus- 
tained by reference to -Exhibits B-20, 
A-93, B-26, B-21 and B-27... Under Exhi-_ 
bit B-20 which isa partition deed between 
Ghakrapani Iyer and his brothers, Cha- 
krapani Iyer, got only a sum of Rs. 20 
towards his share. This was in the year - 
1896. Under Exhibit A-93 dated, 10th 
October 1896 Chakrapani Iyer purchased. 
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a property for a sum of Rs: 475: But on 
the very same day he mortgages the same 


property and finds a sum of Rs. 300 so as- 


to partly satisfy the consideration for pur- 
chase of the property under Exhibit A-93.”. 
This is item 1 in the A schedule to the 
plaint. Under Exhibit B-26 of the year 
1914 beth Chakrapani Iyer, and the first - 
defendant effected mortgages aver another 
property of theirs which is no doubt dis- 
charged under Exhibit B-27. Mr..Balu- 
swami, relying upon the above hypothesis 
wants .us to. accept his contention that 
Chakrapani Iyer, was a man of practically 
no means. It would be difficult to accept 
his contention. There is abundant 
evidence in the instant case to show that 
Chakrapani Iyer,did have assets of his own 
and he was having varied businesses such 
as money lending and alizarin dyeing busi- 
ness etc. Exhibit A-55 is a mortgage 
dated 16th May, 1911 executed by one 
Venkatachalapathi Iyer, in favour Of 
Chakrapani. Iyer, on account of the chit. 


fund transaction which the said Venkata- . 


chalapathi Iyer, had with Chakrapani 
Iyer. Exhibit A-54 is yet another instavce 
to show that Chakrapani Iyer was doing 
chit fund business. Exhibits A-100 and 
A-101 which are documents reflecting 
upon the financial capacity of Ghakrapan1 


Iyer are of the year long before even the — 


first defendant was born. The plaintiff, 
besides referring generally to’ the above 
financial capacity’ of Chakrapani: Tyer: 
would also file unimpeachable documen? 
tary evidence to show that. Chakrapani 
_Tyer,did have a business and that was taken 
over by the first defendant later and the 
funds of the said business were -augment 
more by continuance rather than’ by the 
individual efforts of the first defendant. 
Reference may be made ir this con- 
nection to Exhibits A-2 to A-52. - These 
are account books covering a period com- 
mencing from 1927 and ending with 1964. . 
It is commen ground that in these account 
books we find entries relating to the pur- 
chase of items 2 to 6and 8 to 10. .-The 
account books relate to the firm of Chakra- 
panilyerand Sons. The first defendant’s 
case is that he adopted this trading style 
out of deference to his adoptive father 
and that the appendage ‘and sons’ has 
no significance whatsoever. This is a 
contention which is very difficult for us to 
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accept. If therefore all the purchases of 
items 2 to 6 and 8 to 10 are reflected in 
the normal way in theaccount-books of 
Chakrapani Iyer and Sons, which in our 
view, is the business. which Chakrapani 
Tyer, initially started and which was later 
continued by the first defendant, then it is 
easy for us to find as to whether the first 
defendant had at all any joint family 
Nucleus to start with for him to augment 
the resources and -secure accretions 
thereto by his own effort and by exploit- 
ing the ancestral trade. Exhibit A-2 is 
the ledger account for the years 1927 to 
1929. The capital accounts as disclosed 
in the said” exhibif is admittedly 
Rs. 5,928-4-0, Exhibits A-18, A-7, A-11, A- 
41, A-52 are all the relevant corresponding, 
entries relating to the capital account of 
the interested members of the joint family 
business. After Chakrapani Iyer’s death 
it was the first defendant wha continue 
this business. The sum of Rs. 6,000 in 
the year 1928-29 improved itself to a sum 
of Rs. 74,102 in 1964. The first defen- 
dant who sought to explain away these 
entries was unable to show clinchingly as- 
to how this increase in the capital funds 
and the enormity in the business was solely 
attributable to his individual efforts with- 
out having any impact upon the ancestral 
trade by custom and its origin. 


ur. Under Exhibit A-7 it is seen that at 
or about the time when Chakrapani Iyer, 
died, there was considerable stock in trade 
as well. Exhibit A-7 being the busiress 
ledger of the firm of Chakrapani Iyer and 
Sons also discloses the varied types of 
customers and the volume of business. 
which Chakrapani Iyer had when he 
was alive. Such stock in trade and such 
customers were taken over by the first 
defendant. The learned Subordinate 
Judge also rightly points out that the first 
defendant exploited such custom and such 
credit which Chakrapani Iyer,was enjOy- 
ing during his life time and continued the 
business of Chakrapani Iyer and Sons 


thereafter. It would be therefore idle 


for the first defendant to say that he start- 
ed the business on his own in 1917, that 
the trading style of Chakrapani Iyer and 
Sons has no special signification of its 
own and that the later accretions an 

acquisitions made by him do not have any 
reference to the ancestral trade or the 


yp 
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Joint family. ‘One other special circum-¢? hands upon to the exclusion of his sons-who 


tance which was-brought to our notice by 
the learned counsel for thie respondent- 


munication made by the: first defendant 
to the: Director of Controlled © ‘Com- 
modities, Madras, in-1951. Therein he 
Says that he was carrying on business for 


nearly 24 years-and that he was a dyer by - 


profession and that profession: was his 
ancestral profession etc, It would be diffi- 
cult to accept the first defendant’s present 


attitude ‘and case if what he stated in Exhi- - 


bit A-70 is correct. He could have 
stated in Exhibit A-70 that he was the 
author of his own business and that he was 
so doing it on his own and there was nei- 
ther necessity nor occasion for him to state 
in a public communication like Exhibit 
A-70 that it was his ancestral business. 


claim those .assets as joint family assets, 


- as-persons having right-by birth in them. 
plaintiff is Exhibit A-70. That was a com- - 


The’ first defendant’s conduct in the . 


course of his dealings and continuity of the 
ancestral business do also lend support to 
the story of the plaintiff that the family 
was an undivided one and the assets are 
Joint family properties and that such assets 


arefrom thejoint familybusiness of Chakra- 
The first defendant . 


panj Iyer and Sons, 
was an Income-tax assessee. The assess- 
ment orders have been marked as Exhi- 


bits A-74 to A-89: In all the Income-tax `- 
returns the first defendant has described ` 


himself as a Hindu undivided family and 


not as an individual. The learned Judge ` 


would consider this aspect in support of 
his conclusion that the first’ defendant 


blended’ his properties with the joint 


family property. In our view, no question 
of blending of self-acquisitions with joint 
family properties will arise in the instant- 
_ case as in the course of the continuous con- 
duct, by adaptation of the trading style,by 
communication to public offices and final- 
ly in the Income-tax returns the first defen- 
dant specifically gives himself out to the 
public that the business activity by him is 
a joint family venture and hat the 
was conducting it probably as father- 
manager of the’ family. It is unnecessary 
for us to go into the question whether 
the first defendant blended his self- 
acquired properties with the joint family 


properties, for in our view, at no ‘time: 


the first defendant did have any property 


of his own which can be characterised in 


law as self-acquisitions ‘for him to lay his 
M LJ—58 


Having regard to'the nature of the docu- 
mentary and oral evidence let in and 
which was considered in detail, in our yjew 
very diligently, by the learned Subordi- 
nate Judge, we have no hesitation to 
hold that the assets in question excepting 
such of those items which we shall present- 
ly consider and set out in the A schedule 
are to be deemed and held to be joint 
family properties. . ` . i 


1g. Wé shall now take up item-1. There 
is no dispute about the nature and charac- 


‘ter of this property. This was purchased 


by Chakrapani Iyer under Exhibit A-93. 
But what is sought'to be made out by the 
first defendant is that he"has considerably 
improved the property at a cost - of 
Rs. 10,000 and that in the ultimate distri- 
bution of the assets of: the joint family a 
provision has to be made whereby he 
should be reimbursed to the tune of Rs. 
10;000 which amount is said to have been 
spent by him towards the improvement 0 

item, Apart froma lack of proof on the 
part of the first defendant to establish that 
he did spend a sum of Rs. 10,000 towards 
such improvement it is difficult, to accept 
the‘ case of the first defendant that he 
spent his.own money for improving 
the..admitted joint family property 
(item 1 of the A schedule). We have 
piefaced our judgment by saying that 
what all was earned -by the first defen- 
dant was in the exercise of his avocation 
and exploitation of the business run uncer 
the name arid style of Chakrapani Iyer 
and Sons which we'have characterised as 
joint family asset and business. It there- 
fore’ follows that if he did spend any 
amount at all so as to improve item No. 1, 
then it would be from the joint family 
income or nucleus but not otherwise. We 
therefore agree with the learned Subor- 


-dinate Judge that the first defendant is 


not entitled -to claim any portion of the 
amount said to have béen spent by him for 
the improvement-of item No. '1. 


13- Regarding item No. 2 this was a pro- 
perty which stood in the name of Naga- 
lammel, wife of Chakrapani Iyer. Exhi~ 
bits B-34 and B-35 are tax receipts issued 
in her name in the years 1935-36. As 
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early as 1959, the first defendant claimed, 
that as, son of the mother he was entitled - 
to the property. ang he was exercising such ` 
rights over it as an independent and ser;! 
parate owner thereof. Butit is seen that 
Nagalammal had no independent, source 

‘ by which she could have :purchased this. 
property. But it is contended-that in. 
Exhibit A-104 which is a settlement deed 
executed by the first defendant in favour 
of one of his daughters of one of the suit 
items of properties, he stated that he pro~.. 
vided funds to Nagalammal for the pur-. 
chase of this property.Mr.Baluswami refers 
to this and wants us to infer that the said. 
funds provided for by the first defendant 
‘being the‘nucleus from which Nagalam- 
mal purchased this property.it should be _ 
held .to be beyond the pale:. of joint family `- 
Properties. But in the view that we have’ 
already expressed that the family of Chak- 
rapani Iyer which consistéd of himself, . 
the first defendant and Nagalemmal was 
by itself a joint family and all the funds, 
held, distributed ‘and spent by either 
‘Chakrapani Iyer or by the first defendant: 
should in the circumstances ‘be held to be 
joint family properties.. "Merely: because 
the tax was paid in the name of. Nagalam- 
mal who is none elsé than the ‘wife of the 
ancestor, it,cannot unless there is proof 
aliunde that she had independent means 
and source of purchase, be concluded that 
item 2 is not partible property; We agree 
with the trial Court that item 2-along with - 
the other properties which. we shall pre- 
sently consider do form part of the joint 
family assets.  * a 


a4. As regards items 3 to 6 and 8 to 10,- 
there is- no difficulty. The reasoning 
which we have given in relation to item 1 
and the discussion which, prompted, us to 
hold that the first defendant continued the 
‘business of Chakrapani Iyer and acquired’ 
funds for and on behalf of himself and his. 
sons as members of the joint family com- 
‘pels us to hold and agree with the find- 
ing of the trial Court that the properties 
‘though standing in the name of the first: 
-defendant, to wit, items 3 to 6 and 8 to 10 
are to ‘be held and treated as joint family* 
Properties which’ are partible amongst 
the plaintiff, the - first defendant and 
«defendants 3 and 4.06 “Se nrn EiT 
a shee N >; ` 
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15. Inso far as item No, 7.is concerned i. 
it ig a house property in Madurai town. - 
The site was purchased in the name of: 
the second defendant, ‘The plaintiff’s 
case is that this was so purchased from and 
out of the funds of the-joint family. ‘The - 
second defendant’s case is that her mother 
Meenakshiammal. was continuing _ the 
karapatrai business and that she had suffi-__ 
cient funds ‘of hér own from which in, 
turn she ‘provided her with funds and it is 
by such a provision that a site was origin- 
ally, purchased by her.’ In so far as the. 
superstructure is concerned, the second 
defendant’s case is that it was her mother 


- Meenakshiamnial who provided her with 
. sufficient funds with’ which alone’she was 


able toput up the superstructure: The 
learned counsel for the respondent: says 
that thé reasoning which weighed with 
the learned Judge in treating itém 2 as 
joint family property should have similarly 
prompted the learned Judge to hold that. 
item 7 is also one such. `. This would have 
been possible ‘if the plaintiff by clinching 
or acceptable materia] négatived the'sug-: 
gestion madé by the second. defendant 
that it was Meenakshianimal, her mother 
who provided her with ‘funds‘for both the 
purchése of the site and for the putting up 
of the stricture thereon whichis itemisedas - 
No.7 in schedule A. In fact Exhibits A-2 to 
A-9 disclose’ that’. Meenakshiammal' did 
have transaction with Chakrapani Iyer 
and Sons and that:shé was liaving inde- 
pendent business of her own ; this is.not 
denied by either the plaintiff or any other 
interested party. It would be therefore 
difficult for us to set at naught the real title 
to the property in the second defendant on 
the ‘basis of such ‘vague and uncertain 
contentions merely because the second de- 
fendant happens to be the wife of the first 
defendant. We therefore agree with the 
trial Judge that both the Jand,.the supet- 
structure now comprised as item No, 7 in 
schedule A should be deémed and accept- 
ed to be the independent property of the 
sécond defendant. ` We may also add that 
the’plaintiff himself did not file any cross-. 
objections over this. i Ta : 


16. Wenowcome to items 2 and 3 which. 
were gifted by the father after the so-called. 
reference to arbitration by the members 
of the joint family which according to, the 


t 


{Jie 


plaintiff, the first defendant hadiné capa- 
city or power to do so. .It is-by now-well- 


‘established that the father-manager or for -. 


that matter a.manager of a joint family, 


-has ‘the Power.to make ‘gifts of the:joint: 
‘family properties. provided ‘it is not- dis-- 


‘Proportionate to the value of the ‘totality 


‘of the assets and such dispositions, settle-:- 
menté:or gifts are for the benefit of the kith : 


and kin. of.the family. Unless a design, 


fraud or motive is attributed to such adis- ` 
‘position on the part of the father-manager . 
such gifts are‘normally accepted and ‘up-.. 
-held by Courts, What is urged.by Mr.Balu-:. 
:swami. is that- the -learned Judge has set- 
-aside these gifts in favour of the daughters, : 


‘defendants 5'to 7, on the ground that such 


-alienations were made after the so-called.. aai $ : 
. Exhibit A-103 into two compartments. | 


‘reference to arbitration. for adjudication 
-of disputes which by then arose -between 
‘the -members“of ‘the family. It is also 


equally settled now by a ‘decision of the. 
Puttarangamma iv.- 


‘Supreme Court i'in’ 
Ranganna? that! . . 


“ Itis not necessary that there should be 


an agreement between all the coparce-, 


. ners for the disruption of the joint status. 


Itisalsoimmaterial in such a case whe>* 2 t 
' vocal. intention to refer thejr disputes to ` 


_ther the other. coparceners ‘give’ their 


“assent ‘to the séparation or-not. It is’ 


necessary that the member of the joint 
Hindu’ family seeking to separate him- 
self must make known his intention to 
the other members of the family from 
whom he seeks to separate. The pro- 


cess of communication may vary in the 


circumstances of each’ particular case.’; 
If in a given situation when disputes have 
-arisen between the members of a copar- 
‘cenary or a Hindu joint family, anyone 
‘of the members gives a: notice or sends a 


communication to the’others of. his inten-. 
tion to separate himself from the family - 
‘that could be: express ; notice ‘of his: 
“Impliedly. also ° 
this- object could -þe -achieved. Oae- 


intention : to -do so. 


illustration’ for -such implied: exploita- 
‘tion of the intention of a coparcener or. 


member of a joint family-to disrupt. the.: 


joint family status is by a referenceiof-:the 
dispute amongst the- members: inéluding 


himself to adjudication by panchayatdars’ 
or arbitrators. It is but natural:to accept. 


1. (1968) 
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that if members ‘of: a ‘joint family. or 
co-parcenary submit their disputes to ar- 
bitrators for a decision and in it is included 
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the-. determination -process ‘by which - 
the’ partibles-.are“:to' be sepatated. and ; 


the-member given’‘’possession of su 


‘ partitioned. properties, then undoubtedly 


it is one of the implied methods by which - 


the members have expressed their inten- 
tion unequivocally to sever the joint family 
status. ° + =  «- re 3 

17. In the instant case, Exhibit A-103 
is pressed into service as an exhibit under 
which there was sych an.implied expres- 


weer 5 


sion of the determination of the members ' 


of the, family of the first defendant to 
sever the joint family status. We divide 


The first one is the first page and the 
subsequent one is a.wad of paper. attached 


to it which does not contain the signature © 


of-any one of the parties interested but 
is said to:have been signed by them. We, 


shall refer;to the wad of paper which is.. 


the second compartmént in Exhibit A-103. 
some time later. .The. first page in Exhi- 


bit A-103 however gives us the impression - 


that the. parties did express their unequi- 


arbitration and effect.a. partition in the 
family. The first compartment of Exhibit 
A-103 is dated 3rd February, 1966. Based 
on this the,respondents’ contention is that 
the appellant had no authority to execute, 
Exhibits A-104 and 105 in the year 1967, 


which is long after the date when parties. - 


referred: the disputes to arbitration under 
Exhibit A-103. He would also say that 
the gifts are disproportionate and un- 
reasonable.. We are unable- to. agree. 
with the learned. counsel for the .respon- 
dents that.the gifts are: so unreasonable 
and disproportionate- to the value of the 
totality of:the estate: ` -On `a rough.evalua- 
tion, thé'total value-of the estate would 
be ‘more ‘than’ 3. lakhs: A provision of 
Rs.. 10,000 each to’ three--daughters Jn 
such.a' rich and afflauent family by’ the 
fatheramanager could not be said to be 
either unreasonable or disproportionate 


to.the value of the assets of the joint: 


family but the question is whether he had 
the authority to so settle the property 
after the execution of Exhibit A-103: 
In our-view he caiinot. ‘When once, one| 


28.C,J. 668° 2A‘1-R- 1868 $:C.1018- of the’ members of the joint family, may 
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be the son, unequivocally informs his 
father of his unambiguous desire to sever 
. ihis connection with. the joint family and 
so disrupts the joint family status then the 
manager, though he isthe father, would 
be treading on slippery or dangerovs 
ground if he were to assume the garb of 
managership and deal with the joint 
family assets in his own right and parti- 
cularly alienate them or gift them away 
to others including the kith and kin of 
the family. Undoubtedly he could have 
done so prior to the disruption of the 
status of the family as a joint- family. 
But no sooner such-an intention has 
become open and public, the conduct of 
the first defendant in having executed 
the gifts long after the submission of the 
disputes under the first compartment of 
Exhibit -A-103 to- the arbitrators is 
certainly: an act without authority ‘and 
it would not bind the other members of 
the family including the plaintiff. -We 
are unable to agree with Mr. Baluswami 
learned -counsel for .the appellant, that 
the gift made in 1967 was only by way of 
effectuating a promise’ already made by 
the father to the daughters at-or about 
the time of their marriage. It would not 
have been difficult for the first defendant 
to have gifted this property or made any 
other provision long prior to.the springir g 
up of the disputes as between the members 
inter se but such a gift having been done 
after the execution of the muchalika under 
Exhibit A-103, we are unable to uphold 
these gifts ; but in the adjustment of equi- 
ties we intend making a reservation in the 
end in so far as this aspect is concerned. 


18. Having thus dealt with the A sche. 
dule property the surviving discussion will? 
centre round schedules Band C. We may 
at the outset point out that the treatment 
of this aspect by the learned Judge did not 
appear to be quite satisfactory. We have 
therefore heard counsel on this aspect fully 
so as to ascertain whether from the mate- 
rials on record the moyable properties 
set out in schedules B and C are, firstly, 
available at all, and secondly, if they are 
: available, who are entitled to share in 
them. ~ 


19, The learned counsel for the plaintiff 
respondent mainly relied upon Exhibit 
A-103 in order to sustain the case of the 
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plaintiff that the movables set out in sche- 
dules B and G are available still with the 

accountable party and that they are to be 

brought into the common hotchpot for 
division amongst the sharers. We have 

already referred to the first compartment. 
of Exhibit -A-103.- This single sheet 
paper which is part of Exhibit A-103 .is 

signed by the parties. But the rest of it is. 
fully written out by some one who has not. 
been examined and has-not been signed or- 
attested by the interested parties. P.W: 
2, one Subbarama Iyer, states, that he- 
arranged for a panchayat, that he was one: 
amongst the. panchayatdars and that the 

first compartment of Exhibit A-103 was: 
executed by all the parties before us and he 

adds that the constituted panchayatdars: 
prepared alist of the joint family proper- 
ties and that the first and, the second de- 
fendants and others were examined and 

they prepared the list., He admits that 
the lists were not written properly and that" 
some items were left ovt. When he refers 
to the signature of th: parties and his own 
signature in: Exhibit A-103, obviously it 
refers to the first compartment thereof. 


20. ‘This is also what he says in chief 
examination. In cross-examination he 
would say that it was the first and the se-- 
cond defendants who told them about the 
particulars of the properties and he was. 
not certain as to whether the plaintiff or 
the first, second or the third defendant: 
mentioned the particulars in the second. 
compartment of Exhibit A-103. He again. 
admits thar what all was said was written 
and that he did not verify the movables. 
with the plaintiff or the third defendant. 
The plaintiff timself who was examined 
as. P.W..1.would say that he mentioned. 
in the B schedule what- has been stated 
in Ext ibit A-103. We asked the learned 
counsel for the plaintiff-respondent to re-- 
fer to some acceptable hypothesis on tke 
basis of which a Court of law could come 
to th conclusion that on the date when 
the partition suit was filed the family was- 
possessed of such movables. Though an 
attempt wes made no such materials have 
been placed before us. As.we began, the 
plaintiff relies solely and wholly on Exhi- 
bit A-103 and in particular to the second 
compartment thereof. 


21: - The next question which immedia-— 
tely arises for consideration is.whether the- 


J] 


second compartment of. Exhibit A-103 is a 
document on. which a. civil Court can 
. place any ‘reliance. -It is admitted 
that these wads of paper are not even sign- 
ed by any:one.: The panchayatdar who 
. was examined candidly says that the 
particulars therein are to the- dictates. 
ofone.or the other.of the parties. Even 
P. W. 2. --has not attested the 
second compartment: of Exhibit: A-103. 
As.the plaintiff produced it -as a com- 
- posite document this was admitted 
by the lower Court and the rubber stamp 
usually affixed to such documents when _ 
it is produced in, Gourt shows-that it tas 
. been proved by the plaintiff. When the 
learned Subordinate Judge said that 
it has been proved by, the plaintiff, . 
obviously he. meant that it. had been 
identified by the plaintiff. Beyond identi- 
- fying the second compartment of Exhibit 
~A-103 and besides making.- assertions 
thereon without following itup by placing 
acceptable materials before the Gourt, for 
` „itto act thereon, neither the plaintiff nor 
his witnesses made any. sincere attempt 
to prove and establish that the contents 
of the second compartment of Exhibit _ 
A-103:are true and acceptable. . As we 


said, the learned counsel for the plaintiff- _ 


respondent is unable to place before us 
any such materials nor has he been in a 
position to impress on us that the unsigned , 
wads of paper which is an appendix to 
the first compartment of Exhibit A-103 is 
evidence within the meaning of the Indian , 
Evidence Act. . ‘If therefore the reasonable 
conclusion which we have to draw in the 
peculiar circumsiances of the case is that 
excepting for the bare ipse dixit and the 
assertions made by the plaintiff as a co- 
litigant, there has not been any documen- 
tary or oral evidence let in by the interest- ` 
ed sharers Of the joint family to prove that 
such a quantum of the movables were 
available for partition amongst them as 
on the date of the institution of the motion _ 
and that such’ movables were’ with 
one or the’ other of the contésting or 
accountable parties and that therefore. the 
. litigation has:to be processed through:: to 
its logical end by calling upon or.obligate 
the persons in. such possession of the. 
movables: to account for them and after 
such accounting the: movables so brought 
:ijnto the hotchpot be. divided amongst the 
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- sharers in‘accordance with their legiti- 


mate shares, we are obliged to find that the 
existence of the ‘B? schedule property has 
not been established. - In a case where a 
person- who claims. to be a mémber- of a 
Hindu undivided family seeks for parti- 
tion of movables but,did not take'the pre- 
Caution of securing the appointment of an 
ex Parte commissioner at of about the time 
when the, suit was laid so as to get all 
such materials as is required for the ascer- 
tainment and reckoning of such movables 
in the possession of one or the other of the 
co-sharers, then it would be difficult for a 
Court to: fairly assess and estimate such 
movables on the pleadings unsupported 
by corroborative evidence or ‘acceptable 
materials. It is in this position. that. the 
present litigation ‘stands in so far as the 
claim for the movables is concerned. Ex- 
cepting for Exhibit A-103, the plaintiff has - 


_ no other material on which he could argue 


‘or Sustain. his case about his right to claim 
4 partition.of the alleged movables belong- 
ing to the family. We are not inclined to 
disturb the finding of the Court below.as 


. regards the right of the family members 


to keep the jewels which the trial -Court 
found to be in their possession and which 
are said to be their own. properties. As 
we said, we do not accept the second com- 


. partment. of Exhibit A-103. .If this por- 


tion of the sole evidence on . which the 
claim. for,movables -rests is thus brushed 
‘aside we are unable. to find acase for 
partition.of such non-existing or unproved 
a» wil 

22. ‘The Jearned Judge in so far as sche- 
dule B is concerned gave a very curious 


„direction. -He would rely.upon the writ- 


ing in the second compartment of :-Exhi- 
bit A-103. This by‘itself is a wrong step: 
He would refer to the so-called interim list 
appended in Exhibit:A-103 which states 
that certain jewels are available- in rooms 
2 and 3. In the end therefore he directed 
that among,the B schedule properties such 
of those movables, jewéls as are .mention- 
ed in rooms 2 and 3 and that are mention- 
ed in items 5 to 86 and the other items of 
movables mentioned in other items 5 to 86 
are available for partition. The direc- 
tion begs the- question. The question is 
whether. there are such -movables- which 
are available for partition and the learned 
Judge does not advert to this aspect. In. 
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. our view, there is no evidence to assume. 


‘that any .of the -movables set out in, 
schedule .B are , available for partition. 


The ‘direction in this. behalf made by the - 


i learned Subordinate Judge is thereforeset 
_ aside. r “ea 


2g. ‘Asregards Gschedule, We have refer- 
-red to the fact'that the third deféndant fas ` 
admitted that he has to account for item 
.3 in schedule G which gives a list of out- ` 


- standings payable to the family and which ` 


will become an asset of the-joint-family for _ 
being partitioned amongst the sharers. `° 


. Excepting for the admission of the third - 


defendant, here again we find that there is 
no proof of the existence of such debts. - 


The plaintiff, in paragraph ‘15 of the <. 
plaint says that in schedule O- the out- * 


standings due to the joint family inclusive ` 


of the cash are set out in so far as they are ` ` 


`. known to the plaintiff, In paragraph 19 


2 


of the written statement of the first defen- 
dant he would deny the existence of many 
of the items of outstandings mentioned in 
schedule C and would claim that the major 
- portion of the -items- set -out therein are 
all amounts which are due to him and that 
very many of them were discharged long 
ago and he gives details about the same. 


In the replication there is no particular -` 


treatment of this averment’ of the first 
defendant. When the first defendant was’ 
in the witness box, hé was not even cross- 
examined with reference- to Exhibit A-103 ` 
which is the sheet-anchor of the plaintiff’s 
case. The learned counsel for the: res. 


` pondent says that the first defendant was 


cross-examined on the G schedule items 
thus: ` SA : wae 


“ The G schedule items were taken with 
my money, I have no right in my wife’s 
outstandings. Meenakshi left 75 sove- 
reigns and Rs. 8,000 cash at the time 

„of her death. She-had to collect some 
outstandings.: also.. 


When we called upon the learned counsel - 
for the plaintiff-respondent to point out 
any other’ statement in the testimony of 
either the plaintiff orany other sharer 
which would touch upon the existence or. 
‘otherwiseof theoutstandings set out in sche- 
dule C, he was unable to do so. The netre= 
sult of all this is that the plaintiff on whom 
the burden is heavy to’establish that the 
outstandings detailed by him in schédule C 
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are. outstandings of the family and -that 
they were available to the family on the: 
date. of the institution of. the action, has 
. miserably failed. tospeak about it and 
much. less to, .establish. the same. , The 
-learned Judge vaguely concludes. that 
some of the outstandings mentioned in. 
schedule- G standing’ to the credit of the 
- second defendant are to be tfeated’as.out- 
to the- family and holds as. 
. follows :-— a R oO 
“A number of outstandings are shown in 
C schedule which includes. outstandings: 
under items 1 to 27 said tobe owned by 
the family.’ Among these some items are 
‘in the name of the second defendant, I 
have already-held that the outstandings 
in the name of the second defendant 
came out of the joint family funds. There. 
fore that should-be taken into considera. 
tion for partition. So far as items 2% 
and: 29 which are stated: to be ‘cash 
accounts are, concerned they must be 
separately found out by the’ commis. 
sioner in the final decree. Items 1 -to.27. 
of G schedule: ‘in the hands-of defen- 
dants 1 and 2 the monies standing 
with the defendants 1 and 2 at 
the time of the suit are available. for 
partition.” . x a n 
‘What is the basis for the conclusion of the 
learned Judge to hold thatthe G schedule 
properties have been proved to be in exis- 
tence arid as assets of the joint family has 
not been made out. We asked in vain the 
‘Jearned counsel for the plaintiff to sustain 
such a situation. The résult is that the 
outstahdings mentioned in’ schedule 
also have to be taken’as items which have 
not ‘been proved ‘to be in existence and 
therefore not being available on the.date 
of the suit for partition and which could 
in the ultimate analysis be divided amongst 
‘the sharers entitled to the same. ` We ` 
have alteady prefaced by saying that the 
` above conclusion would not apply to that 
item of outstandings which has already 
been admitted by the third defendant as 
oné which he has to account for, © | 


24.. The only question 'that.remains for 
consideration is whether the -decree for 
accounting granted by the Court below as 
against the first and the second defendants 
‘is correct. No authority has been placed 
before us -to sustain the conclusion of the 


‘Tj P. LAKSHMANIER-0: 
“Séarnéd Judge that the father-manager of » 
an undivided joint family‘is.to account ‘for 
the prior dealings of hiş in the family-This ; 
` would be-a-strange position. The father | 
‘as manager'ef a Hindu joint family has a 


` peculiar status equivalent’to that of a` 


patria potestas of the family and the proposi- ` 
tion that the members of such a coparce- 
nary when they sue for partition cannot 
ask for an account from their father- 
manager is well settled as he enjoys a su- 
perior position in the family. His abso- 
lute and exclusive’control over the family 
income and expenses is of the peculiar 
characteristics which are attached to such 
managership as father in the joint family. 
The head of the family cannot in general 
be called upon to defend the propriety of 
his past transactions in relation to the fami- 
ly. Inso far as his liability to accounting 
is concrned in Raghvachariar’s Hindu 
Law, 6th Edition, the learned author quot- 
ed the ratic in WNarayanaswami Iyer v. 
Ramakrishna Iyer,t thus : 


‘In the absence of proof of direct 
misappropriation or fraudulent and im- 
proper conversion of joint family monies 
to the personal use of the manager he is 
liable to account only for what he re- 
ceived and not for what he ought to, 
or might have received if the said moni- 
es had been profitably dealt-with, ”’ 


No case of misappropriation or fraud has 
been pleaded or proved by the plaintiff as 
against his father. The normal conclu- 
sion therefore is that the first defendant 
as father-manager was prudently dealing 
with the properties of the family. If that . 
is the basis and the fair conclusion, that 
ought to be arrived in the instant case, 
then the question of accounting for the 
past mesne- profits of the A schedule 
properties will not therefore arise. We 
have already expressed the view that there 
is no proof that the movables set ovt in 
schedule B and G have been proved to be 
available for division amongst the mem- 
bers. On the principle that a father-- 
manager unless his actions were challeng- 
ed on the ground of fraud etc is not ac- 
countable for his past transactions, the 
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direction‘ ds to accounting given by” the 
Court below is modified to the éffect that 
the. first defendant shall account-for the 
profits of the joint family properties. 
‘held to: be so.in. our judgment, as above 
ifrom | the date-ofinstitution ‘of-the action 
‘till ' thé properties are’ divided by metes. 
and bounds and handed over to the 
respective parties 


a5. The plaintiff did not ask for an ac- 
count as against the second defendant, 
„but the learned Judge gave such a’direction 
‘No authority has been shown before us to 
hold the mother, wife of the manager of 
the joint family to render an account of 
the income or mesne profits of the joint 
family properties. We set aside this part 
of the judgment of the Court below which. 
directs an accounts as against the second 
defendant. 


- While concluding the Appeal No. 
286 of 1970 we are bound to observe that 
it would be unfair to disturb the possession 
of the properties with defendants 5, 6 and 
7, who are the daughters and female mem- 
bers of-the family and sisters of the plain- 
tiff. Having regard to the affluence of the 
family, but as such gifts cannot technically 
stand as they were made at a time when 
the notice of intention to sever the joint 
Status was given by the plaintiff, though 
notexpressly but by necessary implication, 
we direct that these properties which are 
the subject-matter of Exhibits A-104 and. 
105 be allotted tothe share of the first. 
defendant in the final decree so that the 
gifts may be sustained as the gifts volun- 
tarily made by him from and out of the 
Share to which he is entitled to inthe 
joint family. As regards Appeal No. 
287 of 1970 preferred by the mother, we 
have already held that she is not respon- 
sible for accounting and that is the main 
grievance of.the appellant in that appeal, 
and to this extent this appeal is allowed. 
As regards the appeal preferred by the 
defendants 5 to 7 who are the daughters, 
we are unable to assist the appellants 
since in law they are not entitled to gain 
title ‘over the -properties gifted to them. 
on the bare footing of the settlement deeds 
executed by their father under Exhibits 
A-104and 105 but in view of the direction. 
which we have made in the matter of the 
adjustment of the equities, no further 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :— Y. V.: ‘Chandrachud, R. S. 
Sarkaria and A. G. Gupta, JF. 


Madurai District Central Co-opera- 
tive Bank Ltd. . Appellant* 


v. 


Third, Income-tax Offieor, Miami 
++ Respondent; 


(A) Co: -operative tae PaRi business—, 
Exemption fron income-tax and super-tax— 
Whether liable to pay, additional surcharge, on 
non-business income under Finance Act, 1963. 


(B) „Legislative  competence—Parliament— 
Whether can introduce new charge in Finance 
Act—Whether can. withdraw exemption 
granted . under ` Income-tax Act by making 
provision in Finance Act. 


(C) Finance Acts—Nature of —Sccpe aiid 
Junctions.. 


(D) ` Incomé-tax: Act (X11 of ony 
sections 81 (i) (a), 99 (1) V) 110. 


(E) Finance Act, 1963, sections 2 (1) (a), 
2 (8), 3; Schedule I; a L para, A, 
clause (c). : : 


Even though- the business income ofa 
co-operative society engaged m the 
c 

* Civil Appeal No, 1795 of 4970. 
28th Jub 1975. 
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basies of- banking is. "exempt “from 
income-tax and super- -tax on its ‘business 
income under sections 81 (i) (a) and, 99 
(1) (v) of the Income-tax Act, 1961 it is 
liable ta pay additional ‘surcharge on its 
non-business income under clause (c) 
of Paragraph A of Part, I of the First. 
Schedule to the Finance Act, 1963 read 
with, section 2 (1) (a) (ii). of that Act. 


$ This is so not because additional suts. 


chargé, is ‘payable by law on non-business 
income ‘but because it. is, “payable on’ 
residual i income and residual i income, by 
definition, includes non-business i income. 
as reduced. In ‘fact, it consists of the 
amount of total income as reduced by the 
amounts mentioned in clauses (a) and (b) 
of section 2 (8) of the Act. ‘[Para, 28.] 


brat $ ` - . a d 

By Article -246 (1) of the Constitution, 
Parliament has ‘the exclusive power to 
make laws with respect to any of the’ 
matters in List I of the Seventh Schedule. 
The Income-tax Act, 1961 and the annual 
Finance Acts are enacted by Parlia: 
ment in exercise of the power conferred 
by- Article 246 (1) read with Entry 82 of 
List , I. Once Parliament. has the 
legislative competence to enact a law 
with respect ta a certain subject-matter, 

the limits of that competence cannot be 

judged further by the form or ‘manner in 

which that - power. “is. exercised, 

Accordingly, though it ‘would . be uncon-- 
ventional for Parliament ta amend a 
taxing ‘statute - by incorporating - the. 
amending eons in an Act af: a 
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different pith and substance, such a 
course would not be unconstitutional. 
St [Para. 13.] 


It is true that the Income-tax Act is.a 
permanent Act while the Finance Acts 
are. passed every year and their primary 
purpase is to prescribe the rates at which 
the income-tax will be charged under the 
Income-tax Act. But that does not 
mean that a new anddistinct charge can- 
nat be introduced under the Finance Act. 

Tf Parliament has the’ legislative, 
competerice ta introduce a new charge 
of tax, it may exercise ‘that power either 
by incorporating that’ charge in the 
Income-tax Act or by introducing itin the 
Finance Act ar for the matter of that i in 
any other statute. Whatis not “income”? 

under the Income-tax Act’can be made 
“income” by a Finance Act, an exemption’ 


granted by the Income-tax, Act can be’ 


withdrawn by the Finance Act or the 
efficacy of that exemption may he reduced 
by the imposition, of a new charge. Sub- 
ject ta constituțional limitations, additio- 
nal tax'revenùe may be collected either 
by: enhancing the ‘rate or by the levy 
of a ‘fresh charge. Parliament through 
the medium of a Finance Act, may as 
much da the one as ‘the other. The 


Finarice Acts though annual Acts are not. 
necessarily temporary Acts for they may” 


and often;do cantain provisions of a gene- 
ral character which are -af permanent, 
operation. ` Thus. Parliament can 
introduce a charging provision in a Fin- 
ance Act. l 


Harshness of a taxing statute, apart from 
a possible challenge to it under Article 13 
of _ thè ` Constitution, cannot be an 
invalidating circumstance., 


Additional sur charge i isa distinct charge; 
not Hependent for its leviability on the 
assessee’s liability ta pay income-tax or 
super-tax. The income-tax computed at 


a certain rate is by section 2 (1) (a) (ii), . 


of the Finance Act, 1963, to be further 
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` [Para. 14.]- 


[Para, 12. l. 


frog 


increased by an additional surcharge for 

purposes of the Union. By section 3 

of the Finance Act of 1963 no account can 

be taken of the additional surcharge in 
calculating any relief, rebate or deduction 
in respect of income-tax payable on the 
tatalincome of an assessee which includes 
any income on which no income-tax/is 
-payable or in respect of which a deduction 
of incomie-tax is admissible. Section 3 
by its terms, has precedence over anything: 
contained in Chapter VII or Chapter 
VIII-A or in section 110 of the Income-tax 
Act or section 2 (5) of the Finance Act 
itself. ° Additional surcharge i is treated in 
this way as falling in a'separate category. 


[Paras. 26 and 27.) 


Even if section 81 (i) (a) of the Income-tax? 
t, 1961, were to grant an express 
exemption from surcharges on business 
income, Parliament could take-away that 
exemption or curtail the benefit available 
under it by making an appropriate 
provision in the Finance Act. If while 
legislating on a matter within its compe- 
tence Parliament can grant an exemption, 
it is surely competent to it to withdraw 
that exemption in exercise of the, self-same 
power. i [Para. 21 Ai 


Both the purpose, and ‘concept “af- the 

additional surcharge are ‘different from 

those of income-tax. The additional 
surcharge is leviable exclusively for 
purposes of the Union so that the entire 
proceeds of such surcharge may, under’ 
Article 271 of the Constitution, form part, 
of the Consolidated Fund of India. Then 
again, the additional surcharge levied for 
purposes of the Union is to be calculated 
not on total income like the income-tax: 
but it is to be calculated an the residual. 
income. In order that the _ exemption 
granted to co-operative banks by section 
81 (i) (a) o£ the Income-tax Act, 19615" 
may not lose its meaning and content, 

section 2 (8) of the’ Finance ‘Act, 1963, 

introduces the concept of residual income 


Hy 


-on which alone the additional surcharge 
is payable. | The- residual income is nat 
the same as the business income of a 
“co-operative ‘bank, which is ' exempt 
under section 81 (i) (a) from. income-tax. 
For ascertaining the residual i income, the 
total income is teduced by the amount 
of capital gains sand further by the. amount 
of tax (other than additional surcharge) 
which would have been, charged on such 
‘reduced tatal income on. the assumption 
‘that the whole of it was ‘liable ta be 
brought to tax. _ [Para. 25.) 


Additional surchage ~ indubitably 
partakes of-the nature .and essential 
characteristics of income-tax. It is a 
tax on residual income and by reason of 
the definition contained in. section 2, (8) 
of the Finance Act, 1963, “residual, 
income” would, include non-business 
income which under the Income-tax Act 
is chargeable to income-tax. Thus the 
additional surcharge; though levied by 
the Finance Act, 1963, independently of 
the Income-iax Act, is but a made -of 
levying tax on a partion of the assessee *s 
income. computed in ‘accordance with 
the definition in séction 2 (8) of the 
Finance Act, 1963. [Para. 31.] 


Cases. referred to:—. i 


Kesoram Industries and Cotton Mills Ltd. v. 
Commissioner of Wealth-iax (Central) Calcutta, 
(1966) 2 S.C.R. 688: (1966) 1 S.C J. 
312:.59 I.T.R. 767: (1966).1 Comp. LJ. 
154: (1966) 1 LTJ. 277: AIR. 1966 
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West Bengal, (1955) 27 I-T.R. 389; 
Hari Krishna . Bhargav v. Union of India; 
(1966) 2.S.C.R. 22::(1966) 1 1.T.J. 77: 
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A.LR.. 1966 S.C. 619,-5 Commissioner of 
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Gommissioner of Income-tax, West Bengal, 
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Appeal from the SR ‘and’ order 
dated 15th ‘October,’ 1968 ‘of thé 
Madras, High Lie in Writ: Petition 
No. 2252`of 1965. 7> 007 Cooter, 


s. T. Desai, Senior Advocate A à 
Ramachaidran, Aegan with him), for 
Appellant. 


N. D. Karkhanis, Senior Ae (SE P; 
Nayar, Advocate, yore reas ae aes 
dent. 


The Judgment of the ‘Courts was aclivered 
by ' toe i 


Chandrachud, J-—The * seein filed‘ a 
writ ` petition in the., High’ Court, of 
Madras, uncer Article 296 of the Consti- 
tution ta challenge an assessment order. 
‘dated 22nd August, 1963 made by the 
respondent, levying additional: surcharge 
on its residual.income. The High Court 
dismissed the writ petition by its judg- 
ment, dated L5th Octeber,1968 but it-has’ 
granted ta the appellant a certificate to 
file an appeal to this Court under Article 
133° (1) (a) and (c) of the Constitution. 


2. -The appellant is a co-operativesociéty 
engaged in’ the. brsiniess of -banking.. 
Its total income-for. the assessment year 
1963-64 was computed: by. the respon- 
dent at Rs.. 10, 00,098, Out. of this, 


$ iOO | mets MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


Rs. 9 48, 335° was its’business i income while 
Rs:> 51,763 was its income: from other 
‘fources: Sinice, under scction 81 (iy (a) 
cf the’ Indom?-tax' Act, 1961: a co- opera- 
tive” sociëty engaged ‘in ‘the -business of 
‘banking is riat* liable -to: pay income-tax 
on its business i inceme, the‘ tax amounting 
40 RS. 23; 1845: 47 was 'chargedon Rs. 51;763 
chly though for the purposes of rate the 
income was ' taken: at Rs, 9;48,335 in 
view of séction 110 ‘of the Act. Applying 
the Finance! Act XIIL of. 1963, the’ res» 
pondent coniputed: the residual incorne of 
the appellant at Rs. 5,39,386 and levied 
z it an' additional ' surcharge of 
Rs. 52,828:60, Thvs the total tax levied 
on, the-appellant.came to Rs. 23,845.47, 
plus Rs. 52;828.60 3. e. Rs. 76,674.07. 


3. Thé-main grievance ‘of the appellant 
before the High Court was-that whereas 
its taxable income was only .Rs. 51,763 
a tax of Rs. 76,674.07, was imposed on 
it. The relevant p provisions of the Finance 
Act were accordingly said to be invalid 
as they.could nat subject to additional sur- 
charge'an-income which was exempt from 
tax under the provisions of tbe Income- 
tax: Act. The additional surcharge, it 
was coritended, was intetided as an addi- 
tional levy on the income-tax and had 
no independent existence apart from it. 
‘These contenticns were: rejected by ‘the 
High Court’ ‘and hence this appeal. - 


4. Section 81 of the Income-tax Act,- 1961, 
was deleted: by. tle Fiaance Act. XX 
of 1967, with effect fram: [st April, 1968 
but its provisicns were incorporated by 
thé same’ Finance Act in section 80-P: 
section’ 81 (7) (a)-read ‘thus. : : 
"81> hiconie of co-operative Societies — 
i Tacome-tax shall not be payable by a 
co-dperative’ society— ~ 

> (¿Jin -réspect: of the ‘profits and gains 
- of: business: carried on by it, if it is 

` (a) a society engaged in! carrying on the 
- busiziess of banking ar providing ‘credit 
. facilities to its members,’ -- 
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5. It is indisputable that by reason: of 


‘this provision, the banking income-of-the 


‘appellant amounting to Rs. 9,48,335 is 
exempt from income-iax: It'is equally 
clear‘ that by’ reason of section 99 ( 1) (v) 
of the Act of 1961 the appellant is not 
liable to pay super-tax on its business i in- 
come: That section provides ‘that where 
the assessce “is a co-operative ‘ saciety, 
super-tax shall not be payable by it on 
any income in respect whereof no income- 
tax is payable by it by virtue of the pró- 


‘visions of section 81. 


6: The dispute really centres round the 


‘provisions of Finance Act XIII of 1963. 
The pravisions-of that- Act which are 
‘relevant for our purpose are-sections 2 (1) 
‘(a)y 2 (8); 3, Paragraph A (ii) of Part I of 


the First Schedule-and clause (c) of that 
partion of Part I; called e on 
Incame-tax’’. j 


7. Section 2 (1) (a) a the Firence «Act, 
1963 provides: that : 
“2, Income-tax anil super-tax.— ¢ ) Subject 
ta the provisions of sub-sections (2), 
- (3), (4) and (5), for the assessment 


year commencing on the Ist. day of 
April, 1963,— 


(a) income-tax- shall. be charged.at:the 
rates specified in Part I of ,the First 
Schedule and, —. . 


(i} in the cases to which ETE 
A, B, Gand E of. that Part apply, 
shall ‘be-increased” by .a surchargè 
for purposes of the ‘Union.’ and, 
except in the cases to which the said 
paragraph E applies, a special surcharge, 
calculated in either case in. the manner 
‘provided thereii ;-and `. : 
` (ii) in the cases tò which paragraphs A 
and C of the aforesaid Part apply; shall 
further be increased by an additional 
` -surcharge for purposes of the Union 
(hereinafter referred ta as additional 
` sircharge) calculated in the -manner 
provided in the said schedyle,”? 


t) ia 
8: Section 2°(8) pravides thäát : 

“ For the purpases of paragraphs A'and 

.. C of Part I of the First Schedule, the 

. expression: .‘ residual income °. means 


..the amount of:the total income as re- 


y duced by ht 


(a) ‘the amount of the capital gains, if 
‘any, included ‘therein ; and . 


- (by the amount of tax (exclusive of addi- 

= tional surcharge) which would have 
. been chargéable on such reduced total 
income if-it had been the total income 
no:part of which had been exempt from 

`. tak and dn no portion cf which’ deduc- 
tion of tax had been admissible :.under 

. any provisions.of the Income+tax Actor 

e tbis} Act. ee ats 


s Section 3 pravides that: /7 ed 


: Natwithstanding anything contained 

‘ in the provisions of Chapter VII or 
Chapter VILI-A-or section. T10 ‘of the 

': Income-tax Act or sub-section (5) of 
section 2 of this Act, in calculating any 

: -relief, rebate or‘deduction:in respect of 
incame-tax payable on the tatal income 
ofan assessée which includes arly income 
on which no’ incame-tax is payable or 

in respect of which a deduction ‘of in- 
come-tax is admissible under any of the 

n aforesaid ptovisions; nd account shall he 
: taken. of the additional eurcharees Mez 


K 


10. The. First Schedule of the Finance 
Act, 1963, consists of three parts out of 
which we are only concerned with- Part I. 
Part I which is called “ Income-tax and 
surcharges on income-tax’’ consists ‘of 
Paragraphs A, B, ©, D and E, out of 
which we are. concerned: with | _ Para- 
graph A only... Clause. (ii) of- Para- 
graph A prescribes rates `of. income-tax 
for incomes accr ning inler alia: ta “ associa- 
-tión of “persoris ”. Since á Co ‘operative 
society is an’ association àf persons, 
.Paragraphs ‘A, af Part I ‘would iapply: to 
the case of the appellant for. the. purposes 
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-vides.:' 


-shall be increased by thé aggregate : 
‘the: surcharges calculated : “as under ” 
i Clause: (a) provides: for a surcharge’ ‘for the 
-purposes ‘ofthe Union at‘ thé rates’ nien- 


2 


“af section 2 (1) (a) (ii) of the Finance “Act 
‘af 1963, though not for” the’ purpose of 
“bringing its exempted ‘business income to 
i income tax. . 


Fius 


+ 


TL That portion of Piet i Pardgraph. “A. 


called “ Surcharges or? Tncomė:tax a pio- 
: <The amoiitit of incomé-tax com- 
‘puted at.ihe rates herein before’ specificd 
of 


tioned in sub-clauses (i), (ii), and (iii). 


“Clause ' (b) provides’ for the levy ‘of a 


special surcharge: -Clause (r) with -which 
we are còricèrned-provides ‘for the! ‘levy: uf 
‘an additional- surcharge: for’ the’ put- 


‘poses of the Union ‘alculated ' on’ ‘thie 


amount of the residual income’”? at the 


„Tates mentioned therein, Sosy ae SEE 


12: The grievance . of ‘the “appellant, 
which appears ta’ have’ been, pressed be- 
fore the High; Court with some earnestness, 
that the tax levied ‘upon it excéeds’ its 


taxable income can ôfford 3 ho true “guide 


‘to the construction ‘of the relevant provi- 
sions af the Income-tax’ Act or, the Finan, 
‘ce Act.’ 


‘ Harshness of a taxing Statute} 
‘apart “from a possible challenge ` to it un- 
der Article 13, of the Constitution, caii- 


‘not be an hhivalidating circumstarice. But 
the grievance on this score is basically 


misconceived. It assumes, what . has” to 
‘be examined, that no part of ‘the, income 


‘exempted from income-tax and. super-tax 
under the Income-tax Act. can be brought 


to tax ‘by a Finance” ‘Act. The ‘total in- 
come of the appellant ` was ‘computed ` ‘at 
Rs. 10,060,098: ‘By reason of sections 81 
(i) (a) : and 99 (1) (v) of the Income-tax 
Act, 1961, the appellant enjoys ań exemp- 
tion fram income-tax and super-tax in 
respect ` ‘of dts: business income which 
“amcunts to ‘Rs. 9,48,335.. The balance, 
viz., Rs. 51,763 which was the appellant’s 
income from ‘other sources was. alori 
‘taxable’ under the Act of 1961 ang a idx 


of Rs. 23,845.47 was imposed, on that in- 
“come” ‘The Finance-Act of 1963 subjects 
‘ “residual income’ to, certain charges and 
such income was computed, admittedly, 
correctly, at Rs. 5,39,386. An additional 
surcharge of Rs. 52,828.60 was levied on 
the residuali income. Thus on the assump- 
tion that the, Finance Act, validly and 
on a true interpretation, imposes ihe 
additional'surcharge on residual income, 
the tax: imposed on the appellant :is 
Rs. 23,845.47 plus Rs. 52, 828.60. The total 
tax of Rs.. 76,674.07 thus imposed i is far 
less than the appellant’s total taxable in- 
come arrived at by the.additian of its non- 
business income and the residual income. 
_That;leads ta the inquiry first as regards 
the scope of, a.Finance Act and then’ as 
regards the interpretation of the Finance 
Act of 1963, 20 fs... 


13. Learned counsel for the aneli; 

during the caurse of his arguments, gave 
up the challenge tò the power of the Parlia- 
“ment: to impose a new charge by a Finance 
Act. This concession ‘Was prapérly made. 

By Article 246 (1) of the ‘Constitution, 
Parliament, has `ihe exclusive power ta 
make, laws with respect to any of the mat- 
ters- iù List I of the Seventh . Schedulé. 

Entry 82 in, List I relates ta `“ taxes on 
'income other than agricultiral income’. 

[The Income-tax Act, 1961 and the annual 
Finance Acts: ‘are enacted by the Parlia- 
mieit. in exercise of the’ power . conferred 
by Article 246 (1) read with Entry , 82'of 
List I. Once the Parliament has the ‘legis- 
lative dompetence to enact a law with res- 
pect to a certain subject-maiter, the limits 


of that competence cannot be judged fur- . 


ther by the form‘or manner, in which’ ‘that 
power is ‘exercised. Accordingly, though 
it would be wncoaventianal for thé Parlia- 
ment ta'ameñd a taxin g statuté : by i incor- 
porating the amending ` provision in an 
Act of a different, pith ‘and substance, such 
la cou: Se would ot bë wncénstitutional. 


Iá.. Much more, sà can, the Parliament ; 


ano U ES Aa: ‘charging . - provision, . -in a 
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Finance Act. True, as said in Kesoram In 
dustries and Cotton Mills Lid. v. Commissioner 
of Weclth-tax (Central) . Calcutta, that! the 
Income-tax Act is apermanent Act while 
the Finance Acts are passed every year and 
their. primary purpose is to prescribe the 
rates at which the income-tax will be'char- 
ged under the Income-tax Act. But 
that daes ‘nat mean ‘that’ a new and dis- 
tinct charge cannot ‘be introduced ‘under 
-the Finance Act. Exigencies of the: finan- 
cial year. determine the ‘scope and nature 
-of:its piavisions. If the Parliament has the 
legislative competence ta introduce a new 
charge of tax, it may exercise that power 
either by incorporating,that charge in the 
Inceme-tax Act or- by. introducing it in the 
“Finance Act or for the matter of that. in 
any other statute. The alternative ` in 
this regard is generally determined by the 
consideration whether ‘the new charge is 
intended ta, be more ar less of a perma- 
‘nent nature or whether its introduction is 
dictated by the financial exigencies of the 
particular year. Therefore, what is not 
“income”? under the Income-tax Act can 
be made “income” .by a Finance Act; an 
exemption granted by the Income-tax Act 
can be withdrawn by the, Finance Act cr 
the efficacy of -that,exemption: may be re- 
duced by the imposition of a new charge. 
Subject to constitutional limitations, ad- 
ditional tax-revenve may be, collected 
either by enhancing the rate or by the 
levy of a fresh charge. The Parliament, 
through the medium of a Finance Act, 
‘thay as much do the ‘one as the other: In 
McGregor ‘and Balfour Lid. Calcutta v 
Gommissioner of Income-tax, - West Bengal, 
which was affirmed by this Court, in Mc- 
Gregor and’ Balfour Ltd. vi Gommissioner 
of Income-tax, West Bengal8, Chakravarti 
C.J., delivering the judgment of a Division! 
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if: 


Bench observed that the Finance Acts 


though arnual “Acts are not necessarily 
tempor ‘ary Acts for they may and often do, 


contain provisions of. a genéral character 
which are of a permanent operation. 


15. : In. Hari Krishna Bhargav v. Union of 
India and another? an assessee challenged 
the scheme of annuity deposits on the 
ground that the Parliament had no com- 
petence to incarporate‘in the Income-tax 


Act a pravision which was substantially 
one relating to borrowings by the Central: 


Government from a class of taxpayers. 
That scheme was intraduced .by Finance’ 
Ast 5 of 1964 which incorporated..Chap- 
ter XXII. A containing section 280-A ta 
section. 280-X.in the Income-tax- Act, 
1961. ‘Ihe challenge’. was repelled by 
this Court.on the ground that ifthe Parlia- 
ment had the legislative competence to 
pass aa Act for, callecting annuity de- 
posits from tax payers, nothing contained 
in the Clonstitutian disentitled .it “as a, 
matter of legislative arrangement to in- 
corporate the provisions relating. ta 
borrowing. from tax payers in _,the 
Income-tax Actor any ather statute. ”’ 
16. -This discussion became necessary in 
spite of the- appellant’s cancessicn of the 
Parliament’s legislative -competence 
because for a proper understanding of the 
provisions of the -Finance Aét, 1963, it is 
essential to appreciate ‘that a. Finance 
Act may not only ‘prescribe rates ‘but 
also introduce a new charge. ‘ 


17. We wall naw proceed to consider- ike 
provisions of the Finance Act, 1963 under. 
which the respondent has levied additio- 
nal surcharge on the appellant’s residual 
income. The question for consideration 
is whether clause (e) of the portion 
“surcharges on Income-tax” occurring in 
Paragraph A af Part I introduces a 
new chage in the shape of additional’ 





(1966) 2 S.OR: 22: (1966) 1-I.T.J. 7: : 
(i966) 1S.GJ. 131 : 59 ITR. 243: ALR. 1966: 
S.G. 619. 
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surcharge so ‘that the said charge can 1 bé 
levied even on a part of the appellant’: s 
income which i is exempt, fram. income-tax, 
and, super-tax under sections 81 @ a) 


` and 99 (1). (2) of the Act of 1961., 


18. The history of Indian ENS ac- 
cording te appellant’s counsel; shows that 
surcharges by way ofincrease.in the amos 
unt of income-tax are nothing but income- 
tax and therefore the expression “income- 
tax’’ occurring in-sections 4 and 81 of the’ 
Act cf 1961 and.in section 2 and the 
First Schedule of the Finance Act, 1963; 
includes surcharges.. To put it differen- 
tly, the argument is that the exemption 
grarted by section 81. (i) (a) extends to sur- 
chages also as a result whereof a co-operas' 
tive Society engaged in the business of 
banking is neither liable to pay income-. 
tax nor any of the ap charese: on its busiz 
ness income. . 


19. ‘In Coiniianee of Daneta, Kerala 
v Ke Srinivasant, on which the- appellant 
relies, this Court has traced the. history of 
the cancept of. “surcharge” in the tax 
laws of our country, After considering 


' the report of the. Committee on Indian’ 


Constitutional. Reforms, the provisions. of 
the Government af India Act,1935 the pró- 
visions of Articles 269, 270 and 271, of the 
Constitution and the various Finance Acts 
this Court. held, differing. from the High 
Caurt, that the word “income-tax’? i in sec- 
tion - 2 (2) .of. the Finance Act, [964 
includes „surcharges, and the additional 
surcharge. -, 


20. This case does nat touch the point bes 
fore us. In that case, the'assessee’s income 
for the accounting year ending 30th 
March, 1964 consisted ma inly ofhis salary. 
Section 2 (2) (a) of the Finance Act, 1964 
did not by itself refer to any surcharge but 
it provided that in niaking, the assessment, 
for the assessment year commencing on 





“ie 83 ETR. 346 : (i972) 2 LTJ. 454: (1972) 
28.GJ. 571 : ALR. 1972'S.C. 491." 
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Ist April, 1964 the 
ble by the assessce on his salary-income 


shall be an amount bearing to the total ` 
amount of “income-tax”? payable accord- ` 


ing. to the ‘rates applicable, undér the 
operation of thè Finance ‘Act, 1963 on his 


total income,- tbe same proportion as the’ 


salary-income bears to, the total income. 


tion was whether the words “income-tax 
payable according to the rates applica- 


ble under ‘the operation of the Finance ' 


, 1963? included surcharges :which’ 
were 


in the affirmative. As the- judgment 
shows, “the essential point for determina- 
tion’? was “whether -surcharge is an 
additional:‘mode. or rate. for charging 
income-tax”? (pagé 351). .The - Court 
held: that it was. 


an additional] mode or rate for charging in- 
come-tax, the Finance Act of 1963) aiitho: 
rises by its terms the levy of additional 
surcharge on, income which is exempt 
from income-tax ‘under the Income-tax 
Act, 1961. ‘In’ 


on the. distinction made ` by the ‘High’ 
Court” that surcharges are levied, undér 
the Finance, Act “while income-tax was) 
levied under the Income-tax Act (page 
351). In’ ‘the instant case it is not dis- 
puted by „the ` ‘revenue that a surcharge 
partakés of the essential ` characteristics 
ofincome-tax and is an increase in income- 
tax. What we have to determine is whe- 


ther the Act of 1963 pravides oe the ey. 


of. additional surcharge. 


21. Grantiig that the word “income- taz” 


includes surcharges, it may be arguable | 


that the. ‘exemption from the payment of 
income-tax under seçtión 81.(i) (a) of the. 
1961 Act would extend to surcharges. 





“To as ER. 346 : (1972) 2 LTJ, 454: 
(1972) 28.0.J. 571-3 ALR: 1972'S.C. 491, 
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“income-tax’? peya- 


- the Finance 
The qnestion which .arase for considera- - 


leviable under the Act of 1963: 
The question was answered by this Court © 


- The question before ua . 
is whether, even if the surcharge is but.. 


K. Srinivasan’s’ case? the’ 
Court declined , to expréss' any opinion © 


aini 


But , the matter does not rest with what, 
section 81 (2) (a) says. Even if that sec-| 
tion were ta grant an express exemption 
from surcharges’ on business-income, the r 
Parliament could take away that exemp- 
tion or curtail the benefit available under 
it by making an appropriate provision in 
Act. ` If while legislating' 
on a:matter within.its competence the 
Parliament can grant an ‘exemption, it is 
surely, competent:to it ta. withdraw: that 
exeniption in exercise “of thé ` self-same“ 
Peas ee echt, 8 i ‘ 
í ' pS a ’ 

22:: The: : Hinne Act; "1963, like’ its 
annualcour ter-parts, - cor tains pı avisions - 
not-only prescribing rates of taxation 
but- making extensive- and important 
modifications. in ‘the -Income-tax -Act 
itself. By sections 4 to 20 of the Act of 
1963, various pravisions cf the Income-tax ` 
Act have been amended.’ By ‘these-amend- 
ments, some of which are givén' retras- 
pective effect, old provisions are deleted, 
new onés ate added and indeed new 
concépts of'taxation altogether are intro- 
duced.: Such’ innovations fall within 
the legitimate scope of Finance ~Acts. 
Section 11 (14) of the Indian Finance Act, 
1945, made the amount of cxcess profits. 
tax, repaid under section 28 of the U.K; 
Finance Act,1941, “income”? for the pur- 
pose of ihe Indian Income-tax Act and 
further provided that . that .“‘income’? 
shall be “‘treated’’ for. purposes of ASSESS: 
ment to income-tax and super-tax. as the 
inccme of the previous year. It was held 
by this Court in McGregor and Balfour 
Lid.‘ v. Commissioner of Income-tax, West - 
Bengal, that section 11 (44) charged the’ j 
amount with a liability to’ tax by its owri 
force. It was further held that the parti- 
cular provision, framed as it was,’ applied 
to subsequent ‘assessment years just as it 
applied ta the assessment yeat 1946- 47. 





1. 1959 S.C.J. 1037: 136 LTR. 65: ‘ALR, 
1959 S.C, 771. - 
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ij. 


23. Having seen the nature and scope 
of Finance Acts; thé specific question 
which we have to consider is whether, as 
contended . hy the -appellant; section 2 
read with. Paragraph A, Part I of the 
First: “Schedule of the Finance Act, 1963 
merely lays down a method of computa-- 
tion in cases where income-tax is in fact 
payable or whether, as contended by the 
revenue, the Finance. Act ‘provides for 
the levy ofa new and independent charge. 
According to the appellant, these provi- 
sions of the Finance Act do not directly : 
or indirectly bring about-any amendment 
to section 81 (i) (a) of the Income-tax Act - 
but ' merely prescribe’ that.in cases where 
the income-tax is payable, `“ ‘the amount 
of income-tax........shall be increased 
by - the- aggregate of the surcharges.’’ 
The heading . “‘surchar ges on income-tax’’ 
under. :which: provision is madé-in ‘the 


Finance Act for the calculation of a sur- . 


charge,.a special surcharge and an addi- 
tional ‘surcharge is also said ta bear out 
the contention that the levy of additional 


surcharge on the residual income-cannotc. 


Pe eee bam aie. p ato cute Ti part.of the Consolidated Fund of India. 


income-tax. 2% 


24. We are unable to accept. this con- 
tention, . Article ‘269 (1) ‘of the Consti- 
tution provides that. the duties and taxes 
mentioned therein ‘shall be levied and 
callected ‘by the Government of India but 
shall be assigned to the States in the man- 
ner provided in clause (2). Article. 
270 (1) provides that taxes on income 
other than’ agricultural i income shall-be 
levied and collected by‘ the 'Gavernment 
of India- and ‘distributed between ‘the 
Union and the States in the manner pro- 
vided in clause’ (2). By ‘Article ` 271, 
notwithstanding -> anything in _ Articles 
269 ‘and 270, Parliament may iricrease 
any of the duties or taxes referred in 
those Articles by’ a surcharge for purposes 
of the Union. Surcharges leviable’ under 
section 2 (1) of the Finance Act, 1963 are - 
S—2 
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_tion. 2 (8) of the Act of 1963 defines resi- 


. which , would have been chargeable onl. 
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relatable ta Article 271 of the Constitu- 
tion. 


25. Section 2 (1) (a) (i) of that Article 
provides, in sc faras relevant, that for the 
assessment year commencing on [st April, 
1963 income-tax. shall be charged. at the 
rates specified in Part I of First Schedule 
and in cases ta which Paragraph’ A of 
Part I applies, the. incame-tax shall fur- 
ther be increased by an additional sur- 
charge for purposes of the Union calcula- 
ted in the manner provided in the First 
Schedule. Clause (c) of Paragraph-A 
prescribes the manner in which, the addi-’ 
tional surcharge is to be calculated. 
It provides that additional surcharge 
for purposes of the Union shall be 
calculated . “on the- amount of the 
residualincome” at the rates mentioned i in 
that clause. Thus, both the purpose and|: 
concept of the additional surcharge aré 
different ` from those of income-tax. -The 
additional surcharge is leviable exclusively] - 


- for. ‘purposes of the Union so that the 


entire proceeds-of such surcharge may, 
under Article 271 of the Constitution, form 


Taxes: and duties mentioned ‘in: Article 


`. 269 (1), though levied -and collected by} 


the Government; have ta be assigned ta the 
States ‘in the manner pravidedin clause 
(2) of that Article... Then again, the addi-| ' 
tional surcharge levied for purpases of the 
Union is ta ‘be calculated not on total 
income like the income-tax but it-is to be! 
calculated on the residual income. ` Sect 












dual. income as total-income ‘reduced 
by (a) capital gains, if any, included in 
that total income and (6) the amount af|’ 
tax (exclusive of additional surcharge) 


such reduced total income if it had been|’ 
the total income no part of which hadj 
been exempt from tax and on na portion 
of which deduction of tax had been admis- 
sible. In order, that the €xemptien gran 
ted ta co-operative banks by section 81 (i 


id 


(2) may not lose its meaning and content, 
section 2 (8) of the Finance Acrt intro- 
duces the concept of residual income on 
which alone the additional surcharge is 
payable. The residual income is not 
the same as the business income of a co- 
Operative bank; which is exempt under 
section 81 (i) (a) from income-tax. For 
ascertaining the residual income, the total 
income is reduced by the amount of 
capital gains and further by the amount 
of tax (other than additional surcharge) 
which wauld have been charged on such 
reduced total income on the assumption 
that the whole of it was liable to be 
brought’ ta tax. 


26. Thus, in the instant. case the addi- 
tional surcharge is not leviedlon the appel- 
lant’s business income of Rs. 9,48,335 
which is exempt from income-tax and 
super-tax. It is levied on the residual 


income of Rs. 5,39,386 which is arrived’ 


at after deducting gross taxes (exclusive 
ef additional surcharge) amounting to 
Rs. 4,60,712 from the . assessee’s gross 
income of Rs. 10,00,098. By.section 3 of 
the Finance Act of 1963 na account can be 
taken of the ‘additional surcharge in cal- 
culating any relief,' rebate or deduction 
in respect of income-tax payable on the 


total income of an assessee which includes - 


any income. on which no income-iax is 
payable or in respect of which a deduc- 
tion of income-tax is admissible. Section 
3; by its terms, has precedence over any- 
thing contained in Chapter VII or Chap- 
ter VIII-A or in section [10 of ‘the Income- 
tax Actor section 2 (5) of the Finance Act 
itself. Additional ‘surcharge is. treated 
in this way as. falling in a separate cate- 


gory. 


27. Thus, additional surcharge is a 
distinct charge, not dependent for 
its leviability on the  assessec’s 
liability ta pay income-tax or super- 
tax. Such a qualification cannot be 
read , inta ‘section 2 (1) (4) (ii) of 
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the Act of 1963 as argued by the appel- 
lant. That section uses the language that 
‘“income-tax....shall further be increased 
by an additional surcharge”, ' not for 
making the assessability ta surcharge- 
dependent upon assessability to income- 
tax but for the simple reason that -if an. 
assessee’s total income includes income on 
which no tax is payable, tax has all the 
same ta be computed for purposes of 
rate. Section 110 of the Income-tax Act, 
1961, provides that where there is included 
in the total income of an assessee any 
income on which na income-tax is payable, 
the assessee shall be entitled ta deduction, 


_ from the amount of income-tax with: 


which he is chargeable on his total income, 
of an amount equal to the income-tax 
calculated at the average rate of incóme= ` 
tax on the amount on which no income- 
tax is payable.’ The income-tax com- 
puted ata certain-rate is by section 2 (1)}. 
(a) (ii) to be further increased by an.addi- 
tional surcharge for purposes of the Union. 
This becomes-clearer still from. the lan- 
guage of Paragraph A, under the heading: 
“surcharges on income-tax’’. It says: ` 
“The amount of income-tax computed.at 
the rate hereinbefore specified shall be 
increased by the aggregate on the 
surcharges.” Ifthe intention was to limit ` 
the liability to. pay additional surcharge to 
income which can, be brought to.income- 
tax, appropriate language could have 
been used to convey that simple sense. 


28. The weakness of the appeilant’s con- 
tention becomes manifest when itis realised: 
that were the contention right, the appel- 
lant. would nat be liable to pay additional: 
surcharge even on that portion of its: 


_ non-business income which. is contained’ 


in the residual income. By the definition. 
in section 2 (8) of the Act of 1963, residual: 
income means the tatal income as reduced. 
and therefore, the non-business income 
which is chargeable to income-tax.musti 
form a component of the residval income, 
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Concededly, the appellantisliable to pay 
additional surcharge on its non-business 
income. This is so, not because addi- 
tional surcharge is payable by. law .on 
non-business income but because it is 
payable ‘on residual income and, residual 
income, by definition, includes non-busi- 
ness income as reduced. In fact, it 
consists af the amount of tatal income as 
reduced ‘by the amounts mentioned in 
clauses (2) and (b) of section 2 (8). 


29. Relyingon United Commercial Bank Ltd. 
v.: Commissioner of Income-tax, West-Bengal2; 
East India Housing and Land Development 
Trust Lid. v. Commissioner of Invome-tax, West 
Bengal? and K.V. Al. .-M. Ramanathan 
Chettiarv Commissioner of Income-tax, Madras? 
the appellant’s counsel urged that income- 
tax is a single levy, that it is one tax and 
not sO many taxes separately levied on 
several heads of income. -This partly 
is the same argumentin a different disguise 
that an assessee wha is not‘liable ta pay 
income-tax cannot be made liable ta pay 
additional surcharge under the Finance 
Act, 1963. We have -rejected that con- 
tention. Partly, the argument is designed 
to establish correlation with section 156 of 
the Income-tax Act, 1961 by which, when’ 
any tax, interest, penalty, fine or any 
ather sum is payable in consequence of 
any order passed undér. the Act; the 
Income-tax Officer has to serve upan 
the assessee a notice of demand in the 
prescribed farm specifying the sum 30, 
payable. This provision presents no 
difficulty for, if an assessee is liable to pay 
additional surcharge but’ no income-tax 
or super-tax, the natice of demand’ will 
mention the particular amount payable 
as tax due. 
to pay ‘tax an its non“business income 





1. 32 LTR. 688: 1958 S.G.J. 46: a 
S.G.R. 79': AXR. 1957 S.C. 918. <00 
2. (1961) 42 LT.R. 49 (S.C). v 
3. , 88 LT.R. 169 : (1973) 1 LT.J. 502 + (1963) 
2 S.C,J.81 : (1973) 2 MLJ. (S.C) 8 : (1973) 2 
An, WR. (S.C.) 8: ALR. 1973 S.C. 2172, 


The appellant being liable 


and additional ‘surcharge on ‘its ‘residual 
income, the demand natice will call for 
payment of the total amount due from 
the appellant by way of’ tax. 


30. The interpretation put by us on the 
Finance Act, 1963 does na violence to 
section 4of the Income-tax Act, 1961 
under which i income-tax at the-rates pres- 
cribed by the Finance Act isto ‘be char: 
ged “in accordance with, and subject. to 
the provisions of'*’, the Incorne-tax: Act, 
The Income-tax Act exempts the assessee’s 
business’ income: from income-tax and 
super-tax. "The ‘Finance Act brings ta 
tax its residual income. vy 


31. The decision of the Allahabad High 
Gourt in Allahabad: District ` Co-operative 
Bank Lid. v. Union of India and others+, is 
directly. in favour of the appellant and. 
naturally, learned counsel for the appel- 
lant relies on it very strongly. , But that 
case, in Our opinion, is incorrectly deci- 
ded. The learned judges were in error in 
holding that section 2 of the Finance Act, 
1963 “ does nat ‘provide for the levy, of 
a tax Cther than income-tax” and, that 
therefore, additional surcharge is~ not 
payable.fo thé extent.of the iicome-which 
is exempt under section 81 of the Income- 
tax Act, One cf the difficulties which the 
learned Judges felt in accepting the’ 
revenue’s Contention’ .was that if ‘the! 
additional surcharge mentioned in „the, 
Finance ‘Act of 1963 does nat partake of 
the nature of incame-tax it will net be 
possible ta demaiid “and realise it under 
the provisions of the Income-tax Act, 
and the notice of demand and recovery 
praceedings would be vitiated on that 
account’’. The very assumption of this 
observation is fallacious because addi. 
tional surcharge indubitably partakes 
of the nature. and essential characteristics 
of income-tax. It is a tax on residual 
income aand by reason of the definition' 
contained/in section 2 (8) of the Act of 
aaa aaae: 
« (1972):83 LT.R. 895 : (1972) Tax L.R, 57s 
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1963, “‘residval income’? would include 
non-business income which under the 
Income-tax Act is chargeable to income- 
tax. Thus, the additional surcharge, thaugh 
levied by the Finance Act, 1963 indepen- 
dently of the Income-tax Act, is but a 
mode of levying tax on a portion of the 
assessce’s income camputed in accordance 
with the definition in section 2 (8) af the 
Act of 1963. Therefore, the notice 
of demand under section 156 vf the 
Income-tax Act can lawfully call for the 
payment of amount due fram an assessee 
by way of additional surcharge. 


32. For these reasons, we canfiim the 
judgment of the High Court but in the 
cireumstances there will be no order as 
to costs, 


T.K.K. 


———— ee 


Appeal dismissed, 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :-—A.W. Ray, GJ, K.K. Mathew, 
V. R. Krishna þer, S. Murtaza Fagl 
Ali, JJ- 


The Mentaal Council, Madurai 
Ale 


U. 


R. Narayanan, etc. ... Respondents. 


Madras District Municipalities Act(V of 1920), 
section 321 (2)-——-Resolution of Madurai 
Municipal Council, dated 28th December, 1965 
increasing the licence fee imposed on hoteliers— 
Validity—Fee levied if can be upheld as ‘tax’ 
—Levy when fee. 


The authority, to justify a leavy qua fee 
must render some special services to the 
category from whom the amount is exact- 
ed and the total sum so collected must 
have a reasonable correlation to the cost 
of such services, [Para. 2.] 
es a 
* Q.A. Nos. 1656-1659 of 1973. 

18th August, 1975. 
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The escalation of licence fee imposed on! 
all hoteliers by the Madvrai Municipal 
Council by its resolution of 28th Decem- 
ber, 1965 acting under secticn 321 (2) 
cf the Madras District Municipalities 
Act, 1920 is invalid. vee 17] 


t 


The plea that section 321 (2) lends itself 
to being regarded as a tax, indifferently 
described as fee, breaks down for two 
reasons. When the Legislature has care- 
fully provided in section 78 ı 3) for previous 
invitation and consideration of objections 
to enhancement of tax levies, resort to the 
device of tax disguised as fee, under sec» 
tion 321 (2) may not require any such 
procedural fairness and discipline and 
thus will frustrate the processual protec- 
tion written into the law in régard to fiscal 
measures. Secondly, Schedule V with 
which section 321 is directly linked sets out 
a host of petty and lucrative ventures all 
of which theoretically, cannot be, carried 
on except on land or. building. Can it be 
that some flimsy or casual connection with 
terra firma will furnish the’ legal, nexus 
between the.tax imposed and the Jand,on . 
which the work is done? For example 
washing soiled clothes is an item in sche- 
dule V. Ic is straining judicial credulity 
to snapping point to say that such trivial 
user justifies a tax on, the land when wash- 
ing is done. [Para. 16.] 


Cases referred to:— 


Salvation Army Gase, (1975) 1 $.C,C. 509; 
Gorporation of Galcutta v. Liberty Cinema, 
(1965) 2 S.C.R. 477 : ALR. 1965 S.C. 
1107 ; 4joy Kumar v. Local Board, (1966) 
2 S.C,J. 153: (1965) 3 S.C.R. 47: ALR. 
1965 S.C. 1561 ; Atlas Cycle Industries v. 
Haryana, (1972). 2 S.C.J. 37:85 LT.R. 121; 

(1972) 1 S.G.R. 127: A.I.R. 1972 S.C. 121; 
Ralla Ram v. The Province of East Punjab, 

(1942) F.G:R. 207: (1949) 1 MEJ; ane 
AIR. 1949 F.C. 81, -2 >. 


y.. MUNICIPAL COUNCIL, MADURAI 2. NARAYANAN (Krishna Iyer, F) 


-The Judgment of the Court was delivered 
by 


Krishna Iyer, F. -The cie-hard ‘tax - fec’ 
dilemma survives, in these appeals, by 
‘Special Leave atleast, lorg after this Court 
has dispelled the fiscal-legal confusion ou 
the point in a series of rulings. The cases 
before vs were provoked by a sudden escala- 
tion of licence ‘fee’imposed on all hoteliers 
by the common appellant, the Madurai 
Municipal Council {now it is a Cerpora- 
tion, but that makes no difference) (Coun- 
cil, for short). The.scale of fees which, 
perhaps, merely-cefrayed the cost of issu- 
ing the licence, was moderate to begin 
with and paid periodically by the respon- 
dents-who run hotels witkin the munici- 
pal limits; but their present grievance’ is 
that the resolution of 28th December, 
1965, whereby a sharp spurt in the rates 
of fee. was brovght about, has been 
tainted with ‘unconstitutionality.’ 


2. The authority to justify the levy guafee, 
must render scme special services to the 
category from whom the amount is exact- 
ec and the total sum so collected must 
bave a reasonable correlation to the cost 
of such services, Where these dual basic 
features are absent, you cannot ‘legally 
claim from the licencee under the lable 
‘fee’. 


3. This Court ias, as late as the Salvation 
Army caset, set out the tests beyond doubt. 
When the respondents (writ-petitioners) 
challenged the fee rise, the pleain defence 
first was that the impost was a fee strictly 
socalled, that it was requited by adequate 
benefits and that the’ larger lay-cut on the 
inspecting staff and allied items, both 
hecessitated and validated the new in- 
crease,’ However, on later and beter 
feflection, may be, the inspirational source 
for which was stated to be this Gourt’s pro- 
nouncement in the Liberty Ginema Gase?, 
Area 


‘1, (1975).-1 S.C.Q. -509. ; 
2. (1965) 2 S.0.R.477: AIR. 1965 $.. 1107, 
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the Council rightly abandoned the jee 
cum quid pro quo formula and anchored it- 
self on the right to exact the higher rates as 
a ‘tax on land and building’ under Entry 
49 of List II, in the Seventh Schedule, 
read with section 321 (2) of the Madras 
District Municipalities Act, 1920 (for 


‘short, the Act). This volte face, as it were, 


was not objected to by the opposite party 
and the writ petitions and’ writ appeals 
were disposed of on that footing. The 
learned Single Judge upheld the levy but 
the appellate Bench upset it. The appel- 
lant Covncil has journeyed to this Court to 
repair the blow on its revenue since there 
are 1,200 anc odd hotel-keepers similarly 
situated in the Madurai Municipal limits, 
although only four have figured as rés- 
pondents here, The financial dimension 
of the decision is, indeed, considerable, — 


4. Shri Chellaswamy, counsel for the 
Council, has been refreshingly fair in his 
submissions and consistently with the case 
urged in the High Court to support the 
levy, has grounded his defence of the fee~ 
hike on the taxing power of the municipal 
body under the Act. The ‘core of the! 
matter, therefore, is whether the context 
and text of the statute and other surround- 
ing circumstances warrant the validation 
ofthe levy as a tax in essence, be its name 
what it may. 


5. Let us formulate the problems for 
facility of logical handling. Agreed, as 
both parties now are, that this licence fee 
stands or falls as a tax, the principal ques- 
tion is whether the fee provided for in sec- 
tion 321 (2) of the Act, under which it is 
collected, is a tax at all, having regard to 
the anatomy. of the Act. If it can be so 
regarded, the next point is whether Entry 
49 of List II can bring within its constitu- 
tional compass the licence fee for running 
a hotel trade. ` Thirdly, if that is permissi- 
ble, are there, other inéurable: infirmities? ‘> 
These ap art, some matters of subsidi iary 


4 


moment do arise and may be considered 
‘in the appropriate sequence. 


6. The initial terminological hurdle in 
the way of the appellant is that section 321 
(2) of the Act authorizes the collection cf 
a licence fee in contra-distirction to pro- 
perty fax in section 78 of the Act, (Cf. 
Aioy Kumar v. Local Board), Naturally, 
Shri A.K. Sen, counsel for contestants, 
insisted that the Act had made a delibe- 
rate dichotomy ‚between the two types of 
levy, placed them subject-wise in different 
Parts of the statvte and meaningfully re- 
ferred to them as ‘tax’ and ‘fee’ 
in sections 78 and 321 (2), respec- 
tively. Counsel for the appellant, rely- 
ing on certain passages in Liberty 
Cinema case? desired vs to slur over 
verbal error, True, mere nomenclature 
cannot, without more, lead to rejection 
of the plea of tax, though it is a relevant 
factor, since’ to some extent Liberty Cinema 
case! has whittled down the efficacy of 
this circumstance. This Court there 
observed, at p. 483: 


‘ Now, on the first question, that is, 
whether thelevyis in return for services 
itis said thatit is so because section 548 

' (of Calcutta Municipal Act XX XIII of 
1951) uses the word ‘fee’, But, surely, 
nothing turns on the words used. The 
word ‘fee’ cannot be said to have 
acquired arigid technical meaning in the 
English language indicating only a levy 
in return for services, No authority 
‘for such a meaning of the words was 
cited. However that may be, it is 
congcded by the respondent that the Act uses 
the word ‘fee’ indiscriminately. It is admit- 
ted that some of the levies authorised are 
taxes though called fees. Thus, for exam- 
ple, as Mitter J., (in. the High Court, 
Division Bench) pointed out, the levies 
a 
1... (1965) 3 S.C.R. 47: (1966) 2 S.G.J. 153: 


AIR. 1965 S.C, 1561. 
2. (1965) 2 S.G.R, 477: AIR, 1965 S.C. 
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ties it is expected te fulfil. 
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authorised by sections 218, 222 and 229 
are really taxes though called fees, for 
no services are required to be rendered 
in respect of them. The Act, therefore, 
did not intend to use the word fee as 
referring only to a levy in return for 
services, ’’ (Italics is ours) 


7. We have therefore to ‘have a view of 
the concerned parts of the Act with .a 


-comparative eye or the Calcvtta Munici- 


pal Act which fell for decision in Liberty 


Cinema caset. Every local authority, under 


the relevant statute, has the power to tax, 
so as to finance the various welfare activi- 
Similarly such 
local bodies also exercise the police powers 
of the State to the extent they are vested 


in them by the State law for the purpose 


of controlling, regulating and prescribing 
operations of individuals which may need 
to be conditioned by licences-and permis- 
sions or prohibited in public interes 

‘because they are noxious or dangerous. 
Towards these ends, licences and fees for 
services, if any, rendered may be prescrib- 
ed. The Madras Act, like other similar 
statutes, embraces both types of activities 
in a systematized way. Thus Taxation 
and Finance are covered by Part III while 
Public Health, Safety and Convenience, 
come under Part IV, Procedure and, 
Miscellaneous, which include general 
provisions regarding licences and permis- 
sions, are clubbed together in Part VI. 
Section 78, empowering property tax levy, 
falls in Part III (Taxation and Finance), 
while section 321, relating to licence 
fees, is located in Part VI. The scheme 
thus separates issue of licences and levy 
of licence fees from taxes.on property and 
other items. Prima facie, in the absence 
of other compelling factors, to lug in a 
taxing provision into Part VI may, there- 
fore, leads to obscurity and confusion. 





1. (1965) 2 S.C.R.477 :-A.LR. 1965 5,C, 
1407, a 


t 


ij MUNIGIPAL GOUNGii, MADURAT b. NARAYANAN (Krishna: dyer; 33 


8. The Calcutta Municpal Act, 1951, 
also has some scheme of sorts and deals 
with Finance in Part III, Taxation in 
Part IV and Public Healtk, Safzty and 
Convenience in Part V. In the same 
part, Chapter XXVI deals with a miscel- 
lany of matters like Inspection and Regu- 
latior: of premises, and of Factories, Trade 
and Places of Public Resort. Section 443 
deals with licensing and control of theatres 
circuscs and places of public amusement. 
Strangely enough, section 548 (1) which 
relates to licence and. written permission 
‘also empowers’ in addition. to any other 


matter required to be specified under’ 


any other section of this Act. 


“aq * - * a # 
l (b) * * % ae * 
(à a * i , + 


(d) * ¥ t. x 
(6) the tax or fee, if any, paid for 
‘the licence or written permission.’” 


There is thus section 548 an extra power 
specifically conferred to levy tax or fee, 
which is significantly absent in the Madras 
Act (We are aware there is.some obscurity. 
here because cinema licensing is provided 
for earlier in section:443), It is this pro- 
vision of the Calcutta. Act (section 548) 
which fell for construction. befcre this 
Courtiin. Liberty Cinema case), 
may. discern a. broad scheme in: that Act 
there is. some wobbling in the sense that 


a power. to tax is oddly placed in a Chap-. 


ter- primarily concerned with licences and 
permissions. The Madras Act, on. the 
other hand, speaks with more precision 


and relegates licences and licence fees.to a . 


Part different from Taxation and Finance. 
The procedure for.each is also delineated: 
separately, 


section. 321 (2) is a tax. 


1, (i985) 2 SR ani ; _ ALR, 1965;8;G, 
07, ue 


a , 
of e - t ʻoua 





While one- 


For these reasons we refuse. 
to-accede to: the contention. that: ‘fee’ in : 


Ly 
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9. Shri A.K. Sen, has cited a catena of 
Madras cases, spread over several decades 
where, under this very Act, fee has beer 
interpreted as fee with a tag of special 
services in lieu of such payment. He has 
further pressed the drafting indifference 
while using the words ‘fee’ and. ‘tax’ ir 
section 548 of the Calcutta’Act to repeal 
th= application of the. observations: in 
Liberty Ginema caset, (earlier quotcd) to the 
previsions of the Madras Act. In the 
latter, the contrast is boldly projected not 
only in the phraseology but in the chap- 
ter-wise dealing with the two topics. 
We feel the force of this submission. 


10. Shri Chellaswamy sought to covnter 
the contention based on the location of 
section 321 in a Part which has nothing 
to do with taxation. In Liberty Ginema case? 
this Court had occasion to warn against 
reaching any conclusion, when there is a 
tax-fee conflict, based on the collocation 
of subjects i in a statute or the placement of 
the provisions under a‘certain rubric as 
clinching. What is telling is the totality, 
not some isolated indicium. A short-cut 
isoften a wrong cut and a fuller study of 
the statute to be construed cannot be 
avoided, Sarkar, J. (as he then was), in 
Liberty Ginema case}, ‘observed at page 488: 


“It was also contended’ that the levy 
;under section 548- (of the. Calcutta 
Municipal Act) must be a fee and nota 
tax, forall provisions as to taxaticn are 
coatained in Part JV of the Act, while 
-this section. occurred in Ghapter 
XXXVI headed ; ‘Procedure’ in Part 
VIII which was without a heading. 
It was.pointed out that Part V dealt 
with ‘Public Health, ‘Safety and Con- 
venience’. and section 443 which was 
included ia Chapter XXVI contained 
in this Part was headed. ‘ Inspection 
ard Regulation of Premises, and of 
Factories, Trades and Places of Public. 
aaa ROE SESE 
ea ti oo 2 SGR. 477-: AER: 1965" 
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‘Resort?. A cinema house, it is not 
disputed, is included in the words ‘pla- 
ces of public resort’. It was, therfore, 
‘contended that a levy outside Part IV" 
could not be a tax and hence must be a 
fee for services. This contention was 
sought to be supported by the argument 
that section 443 occurred in a Part con- 
cerning Public Health, Safety and 
Convenience and ` therefore the 
intention was that the levy authorised 
by the section would be in return for 
-work done for secvring public health, 
safety and convenience and as hence a 
fee. We are wholly unable to accept 
this contention, Whether a particular. 
Jevy is a fee or tax has to be decided 
only by reference to the terms of the 
section as we have earlier stated. Its 
position in the Act cannot determine 
its nature; an imposition which is by 
its terms a tax and not a fee, which, 
in our opinion the present imposition is, 
cannot become a fee by reason of its 
having been placed in a certain part 
of the statute. The reference to the 
heading of Part V can at most indicate 
that the provisions in it were for con- 
ferring berefit on the public at large. 
‘The cinema house owners paying the. 
levy would not as such owners be get- 
ting that benefit. We are not concerned 
with the benefit, if any, received by them 
as: members of the public for that is 
not special benefit meant fer them. 
We are clear in our mind thatif looking 
at the terms of the provision authorising 
thelevy, it appear thatit is not for special 
services rendered to’the person on whom 
‘the levy is imposed, it cannot be a fes 
wherever it may be placed in the statute. 
A consideration of where sections 443 
and 548 are placed in the Act isirrele- 
vant for determining whether the levy 
imposed by them is a fee or a tax.” 


Só we do not rest our conclusion solely 
on the location of section 321 in a differ- 


ent Part from Taxation, while we recog- -. 


ae t ie. eae wid aes 
Rebokis—(supkEMZ cotkr):. (1976: 
nise it as an indicator, among a variety 
of considerations.: Of course, when 
drafting precision is absent, judicial cau- 
tion has to be alerted. 


11. To recapitulate, in the Madras Act, 
Chapter VI of Part IIJ_is devoted.to Taxa-’ 
tion and Finance. Section 78 (1) (a) 
authorizes levy of ‘property tax. ‘The 
section sets out the other taxes a Munici- 
pal Council may levy. Section 78 (3) 
together with a proviso, contains the 
procedural prescriptions for imposing 
taxes. Admittedly,’ there has been no 
compliance with this procedure and, if 
such conformancé is mandatory, as it is, 
the case of tax set up by the appellant 
collapses (Vide: Atlas Gycle Industries v. 
Haryana}). Whether some minor defect 
or deficienzy will defeat the validity of the 
tax is moot but since here there is a total 
failure to adhere or advert to’the proce- 
dure in-section 78,-we need not consider 
hypothetical short-falls and their impacts. 


12. Counsel for the appellant: resource- 
fully urged that when two: constructions ' 
are possible, we should opt in favour of 
validity since law leans towards life’ and 
must sustain, not stifle it.. The statute, 
other things being equal, must be inter- 
preted -ut res magis valeat quam pareat?: . 
see Broom’s Lebal Maxims (10 ed.) page > 
361, Graies on Statutes (6th Edition) 
page 95 and Maxwell on Statutes (11th : 
edition) page 221, ‘In his submission ` 
it-is possible to uphold the ‘levy ° miscal- -. 
led ‘fee’, on the basis: that it'is a tax, 
The’ argument is that ignoring the place- 
ment of section 321. (2) in Part VI. and 
blurring the precision of the word! ‘fee? 
used, we can still look at the pith and'sub- 
stance of the matter.and regard it'as a: 
“tax on land and buildings’ provided: for 
in Entry 49, List II of the Seventh Sche- 





(1972) 1 S.C.R. 127 ; fio 
85 re 121 < AER. 1972'S.G. 121." 
2. Quoted in Liberty Cinema case p 484, ` 


iy 


dule: He relied on Ajoy Kumar’s case}, 
where also a landholder who was holding 
‘a market on his land was directed to take 
out a licence and pay Rs. 600 per year as 
‘licence fee, challenged the validity of the 
.claim -on the score that the State had no 
power to'tax markets. Repelling this 
contention, this Court held that the use: to 
which the land was put furnished 
sufficient nexus for the Legislature ` to 
impose. a' tax on land, In that connection 
| the' following observations lay down the 
pie lipe: 


- “Itis well-settled that the entries in the 


three legislative lists have to be inter- ` 


preted in their widest amplitude . and 
therefore ifa tax can reason ably be held 
to be a tax on land it will come within 
Entry 49. Further it is “equally well- 
scttled that tax on land may be based 
on the annual value of the land and 
would still be a tax on land and would 
not be beyond the competence of the 
_ State Icgislature on the ground that it is 
_ a tax on income (see Ralla Ram v. 
The Province of East Punjab)2. It follows 
therefore that the use to which the land 
is put can be .taken into account in 
imposing a tax on it within the meaning 
of Entry 49 of List II, for the annual 
value of land which cau certainly be 
taken into account in imposing a tax 
for the purpose of'this entry would 
necessarily depend upon the use to 
‘which the land is put’. (page 49). 


x * ‘i x # 


“It will be seen from the provisions of 
` these’ three sub-sections (sub-sections 
~ (1)to(3) ‘of section 62 of the Assam Local 
Self Govercment Act (XXV of 1953) 
that. power of the board to impose 
the tax ariscs on its passing a resolution 
that no land within its jurisdictior 


5 (1965) 3 S.C.R. 47 : A.I.R. 1965 S.C. 1561. 


(1948) F.G.R. 207 : (1949) 1 M.L.J. 213 : 
A. i R. 1949 F.C. 81. 
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‘thereon’ 
“the tax is or land, the lick between the 
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shall be used as a market. Such reso- 
lution clearly affects land within the’ 
jurisdiction of the board and on the 
passing of such a resolution the board 
gets: the further power to issue licence 
‘for holding of markets on lands within 
its jurisdiction by a rcsolution ard also 
the power to impose an annual tax 
thereon” (page 49). ' 


* * k % 


“Section 62 (2) which uses the words 

‘impose an annual tax thereon’ clearly 

shows that the word ‘thereon’ refers to 

any land for which a licence is issued 

- for use as a market and not to the word 
‘market’. Thus the tax in the present 
case being ou land. would clearly be 
within the competence of the State 
legislature.-”? (p. 51.) 


13. Generally following the line of 


‘thinking presented by Shri Chellaswamy ` 


based on Ajoy Kumar? we find ‘difficulty in 
applying its ratio to section 321 (2). There 
the tax was on land-and the expression 
underscores this -idca. Once 


tax aud the land-vser like running a mar- 
ket or hotel based on the letting value is. 
good, but in the prescnt casc there, is 
nothing to indicate that itis a tax at all. 
Secondly, the phraseolegy docs not sug- 
gest that it is a tax on the land or the 
building. On the other hand itis on the 
licence-fee for plying a particular trade. 
It is not possible to blink at this vital dis- 


_ tinction betwecr Ajoy Kumar! and the pre- 


sent case. May be that the Madurai 
Municipality is perfectly within its compe~ 
tence: in imposinga property tax at any 
particular rate it chooscs, The user of the 
land or building as a rcstaurant or hotel 
being the link as explained above, the 
fact that there is a tax on all property 
within the municipality does not mean 
that this local bedy cannct levy an addi- 
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tional tax or surcharge on the land or 
building if put to a particular specialised 
use. We see no impediment in the 
municipal authority taxing hotels at a 
certain rate exercising its power te im- 
pose property. tax provided there are no 
other legal impediments in the way. We 
are not pursuing the existence or other- 
wise of other impediments because that 
does not fall for our consideration in this 
case. 


14. Shiri AK. Sni is fight i in his sibmis- 
sion that unlike in the Assam Act consi- 
dered in Ajoy Kumar}, in the present case 
we do not even find the expression ‘tax’ 
used. 


15. The Municipal resolution might have 
been saved had he been able to spell outa 
taxing power om property from section 
321 (2) of the Act. For, there is no 
' gainsaying the State’s right to tax land 
and buildings and the nexus between the 
tax and the power may be land use. Since 
running a restaurant or cinema house is 
clearly a use cf building, a tax thereon, 
based on such user is constitutionally 
impeccable. Such is not the case here. 


16. Thus the plea that section 321 (2) 
lends itself to being regarded as a’ tax, 
indifferently described as fee, breaks down 
for two reasons. When the Legislature 

as carefully provided in section 78 (3) for 
previous invitation and consideration of 
objections to enhancement of tax levies, 
resort to the device of that disguised as 
|fee, under section 321 (2), may not re- 
quire any such procedural fairness and 
discipline and thus will frustrate the pro- 
cessual protection written into the law in 
regard to fiscal measures. Secondly, 
Schedule V, with which section 32] is 
directly linked, sets out a host of petty and 
lucrative ventures all of which, theoretical- 
ly, cannot be carried on except on land 








4. (1965) 3 S.C.R. 47: (1966) 2S.C.J. 153: 
A.LR. 1965 S.C. 1561. 
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or buildings. Can it be that some flimsy 

or casual connection with. terra firma will 
furnish the. legal nexus between the tax 
imposed and the land on which the work 
is done ? For example, washing soiled 
clothes is an item in Schedule V. It. is 
straining judicial credulity to snapping 
point to say that such trivial user justifies 
a tax on the land when washing is-done. 
Running a hotel or market or permanent 
circus or theatre may stand on a different 
footing. The commensense of the common 
man is the best legal consultant in many 
cases and eschewal of hyper-technical and 
over-sophisticated legal niceties „helps the 
vision. We cannot list out what, in law, 
will serve as a nexus between land and tax 
thereon but, in a given case like a hotel 
business, land use may easily be, discerned. 

The.snag is that in the present appeals the 
levy is not on jand but on the licence for 
business and bearing 'in mind ‘the identity 
of the legal concept, we reject the, conten- 
tion that the impugned resolution was an 
innocent tax on property. “The case falls 
between two stools. It is not a fee ex 
concessionis; it is not a tax ex facié. We fur- 


- ther repel the request to read licence-fee 


in section 321 (2) as land tax into every 
item of activity set out in Schedule V, from 
washing soiled clothes on a broad stone 
to using a central place as posh restaurant, 


17. The cumulative result of the multi- 
ple submissions we have been addressed 
is that the impugned resolution is invalid. 
We do not bar the door for the Municipa- 
lity or the State to pursue other ways to 
tax hotel-keepers, acting according to law 
and under the power to tax in Entry 49, 
List II of the Seventh Schedule, while,dis- 
‘missing the appeals. - 


18. The legal controversy in this case is 
stricken with more than marginal insecuri- 
ty and, indeed, hasexercised our minds on 
the diverse aspects of law considerably. 


. Moreover, the battle.is between a_local 


authority which is in need of financial re- 
sources to fulfil its functions and a host ot 


I 


hoteliers who flourish in private business. 
Bearing ‘in mind the conspectus of cir- 
cumstances, we regard. this case as one 
where the proper order. wil] be that parties 
do bear their own costs throughout. 


es Abbeals dismissed. 


V.K. 
THE SUPREME COURT OF INDIA, 
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(Civil Appellate Jurisdiction, ) 


PRESENT: VR. Krishna Iyer, R.S. Sakai 
and A. G. Gupta, FF. 


The Dollar ee ‘Madras. 
iY oe a Oteo 
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The: Collector of Madras ‘ : P opi 
Respondent. 


(A) Constitution sof India (1950), Articles 133 
and .13836—Award granting compensation in 
land, „acquisition proceedings—Afpeal to 
Supreme Court—-Interference, by Supreme Court 
—When justified. , ; 


dhe! ase fae 


In an appeal | ‘from an award granting 
compensation, in’ land acquisition pto- 
ceedings, the Supreme Court ‘will not 
interfere unless there is something to show 
not merely that on the balance of evi- 
dence it is possible to reach a different 
conclusion but that the judgment cannot 
be supported by reason of a: wrong appli; 
cation of principle or because’ sonie 
important point. ‘affecting valuation ‘has 
been overlooked or misapplied. More- 
‘over,there isa prudent condition to which 
the appellate power, generally speaking is 
subject. A Court of Appeal interferes 
‘not when the judgment under attack is 
not right but.only vies it is shown to be 
wrong. [Para. 4.) 


(B) Land Acquisition Act (I of 1894), section 
23—Acquisition of land —Award of compensa- 
tion Quantum of compensation—-Determina- 


' tion —Cri letia. 
$ l 
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Compensation for compulsory acquisi- 
tion, as governed by section 23 of the Land 
Acquisition Act gives high priority to the 
market value ofthe land atthe date of the 
publication of the notification under sec- 
tion 4(1). The main criterion to deter- 
mine market value is what a willing pur- 
chaser would pay a willing vendor. 

‘Ordinarily a party will be entitled to 
get the amount that he actually and 
willingly paid for a particular property, 
provided the ‘transaction be’ bona fide 
and entered into with due regard t to the 

prevalent market conditions and is proži- 
mate’ in time to the relevant date under 
section 23. ‘The best evidence of the 

value of property is the sale of the very 
property to which the claimant is a party. 

If the sale is of recent date, then'all that 
need normally be proved is that the sale 
was between a willing purchaser and a 
willing seller, that there has not been any 
appreciable rise 01 fall since and that 
nothing has been done on the land during 

the short interval to raise its value. But 
if the sale was long ago, may be the Court 
would examine more recent sales of com- 
parable lands as throwing better light 
on current land value. [Para. 5.] 


Propinquity to highway ,or ports and 
many industrial and social impondera- 
bles enter the verdict of evaluation. So 
much so it cannot be automatically 
asserted with reference to a piece of land 
a mile and halfaway, that it servesasa 
guide for fixing the price of the suit plot. 
[Para. 10.] 


In the piesni case the appellant himself 
purchased the land in question just 10 
months before the notification under 
section 4ata price of Rs. 410 per ground 
and laid outa little more money to fill up 
a pond in it and he. had been awarded 
Rs. 1,800 per ground by the High Court. 
Can an owner who bought the land at 
Rs. 410 per ground and laid out a little 
more money on it grouse on the score of 
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inadequate or unjust recompense if 
within a year after hisown purchase he is 
paia by the State 400 percent. of what he 
spent for the identical land? It is but fair 
that compulsory land acquisition while 
assuring a just equivalent should not 
be converted into an avaricious windfall. 


[Paras. 5 and 6.] 


Case referred -to :— 


SLA. Officer v. T-A. Setty, 1959 8.C.J. 
431: (1959) 1 S.C.R. (Supp.) 404: ALR. 
1959 S.C. 429. 


M. Natesan, Senior Advocate (K. Jayaram 
and R. Chandrasekhar, Advooates, with 
him), for Appellant. 


Govind Swaminathan, Advocate-General 
(N.S. Sivam, A.V. Rangan and Miss A. 
Subbhashini, Advocates, with him), for 
Respondent. 


The Judgment of the Court was delivered 
by 


Krishna Iyer, 7.—This is a pedestrian 
appeal by a land-owaer whose property, 
having been acquired compulsorily by the 
State, asks for more compensation, pro- 
bably appetised by increases over the 
Collector’s award granted by the City 
Civil Court and the High Court. The 
grounds urged are conventional, based 
on comparison of prices shown in land 
sales in the neighbourhood and the general 
escalation ofurban land values in the 
country. 


2. 1270dd ‘grounds’ (a ground is around 
5% cents; actually 2,400 sq. ft.) were 
acquired in 1959 for the construction ofa 
housing colony for the Madras Port Trust 
employces by the then Madras State. 
They comprise R.S.No. 4032/1 and other 
items with which we are not concerned, 
since the owners of those items have not 
come up in appeal to this Court. The 
relevant notification under section: 4 (1) 
was made on 12th August, 1959 and so 
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the compensation has to be pegged to 
the market value as on that date. Of 
course, 16 years have rolled by since, 
thanks ta delay which has come to stay 
in the administrative and forensic pro- 
cesses of our land. That is by the way. 
The Land Acquisition Officer awarded 
Rs: 800 per ground. The,City Civil 
Court, approaching the problem of valua- 
tion plot-wise, as far a housing colony, 
made the necessary. deductions involved 
in that process and awatded at the rate of 
Rs. 1,000 per ground. The ‘High Gouit, 

on appeal, made an upward revision, 
discarding the trial Gourt’s approach and 
awarded Rs. 1,800 per ground. The 
State has not come up in appeal, but the 
unquenched claimant ‘asks. for: more..in 
appeal, demanding, at least Rs. 2,200 
per ground. 


3. Generally speaking, a éardinal- com- 
ponent in the escalation of prices of urban 
realty which does not find, sufficient ex- 
pression in the ancient Land Acquisition 
Act, 1894, is the developmental opera- 
tions, inevitable in a rapidly industrialis- 
ing societyfor which the individual owner 
makes no social contribution. Be ‘that 
as it may, Courts have to apply the legis- 
lation, as extant, it being left to the law- 
makers to harmonize social: justice with 
individual rights by appropriate reforms. 
We have to proceed to determine the 
compensation according ‘to the canons 
crystallized in section 23 of the Act.’ 


4. Atthe outset, we must warn ourselves 
of the broad guideline that in an appeal 
from an award granting’ compensation 
this Court will not-interfere unless: there 
is something to show not merely that on 
the balance of evidence it is possible to 
reach a different conclusion but that the 
judgment cannot be supported by reason 
of a wrong application of principle or 
because some important point affecting 
valuation has been overlooked or mis- 
applied . -Moreover, there is a prudent! 
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condition to which the appellate power, 


generally speaking, is subject. A Court 
of appeal interfercs not when. the judg- 
ment under attack is not, right but only 
when it is shown to be wrong. These 
twin principles serve as backdrop to our 
approach to the rival contentions in the 
case. 


5. Itis true that compensation for com+ 
pulsory acquisition, as governed by section 
23, gives high priority to the market value 
of the land at the date of the publication 
of the notification under section 4, sub- 
section (1). But what is market value? 
It is a common place of this branch of 
jurisprudence that the main criterion is 
what a willing purchaser would’ pay å 
willing vendor. Ordinarily a party will 
be entitled to get the amount that he 
actually and willingly paid for a parti- 
cular property, provided the transaction 
be bona fide and entered into with due 
regard to the prevalent. market conditions 
and is proximate in time to the relevant 
date under section 23. We may even 
say that the best evidence of the value of 
property is the sale of the very property 
to which the claimant is: a-party. Ifthe 
sale is of recent date, then all that need 
normally be proved is that the sale was 
between a willing purchaser and a willing 
seller, thatthere hasnot been any appreci- 
able rise or fallsincc and that nothing has 
been done on the land during the short 
interval to. raise its:valué (See Parks 
‘Principles & Practice of Valuations’ 
page 29—Eastern Law House, Calcutta— 
IV Edition, 1970).' But if the sale was 
long-ago, may be the Courtiwould exa- 
mine more recent sales of comparable 
lands as throwing better light on current 
land value. We emphasize this facet 
because the appellant himself purchased 
the land in question just ten months 
before the notification under section 4 (1), 
at a price of Rs. 410 per ground... . There 
was a pond in the plot, the filling up 
of which is alleged to have cost some 
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extra money according to the appellant, 
but he gave no evidence before the Court 
on this matter.with the. result that we are 
left with the estimate made by the Public 
Works Department for the filling up of 
the pond which works out at a much 
lesser figure. In short, less than a year 
before the date of commencement of, 
acquisition. proceedings, the appellant 
himself had purchased this land at a price 
around Rs. 450.(making allowance for the 
pond which he had filled up) and he has 
been awarded Rs. 1,800. per ground : by 
the High Court. Instead of wandering 
around neighbouring lands or guessing 
as to what the price of the disputed land 
might have: been, we have before us ‘the 
actual purchase of the suit property by the 
appellant himself and he has not set up 
any case of special features or cireumis- 
tances depressing the land value or affect- 
ing the particular transaction so that one 
could ‘ignore that sale as the product of 
artificial circumstances. We have thus a 
situation where the law should express a 
judgment from the expericr ce of the appel- 
lant himself as against a judgment from 
speoulation based on other transactions. 


6. Clinching evidence to corrcet uncer- 
tain prophesy is furnished here by the 
claimant’s conduct. An actual transac- 
tion with respect to the specific land of 
recent date isa guide-book that Courtsmay 
not neglect when callcd upon to fix the 
precise compensation. Viewed: from. 2 
slightly different aspect, it is but fair that 
compulsory Jand-acquisition while assu- 
ring a just equivalent should not be con- 
verted into an avaricious windfall.. Can 
an owner who bought the land at-Rs. 400 
per ground and laid out:a:little more 
money on it, grouse on the score of inade- 
quate or unjust recompense, .if within a 
year after his own purchase he is paid by 
the State 400 per cent, of what he spent 
for the identical land ? Neither morality 
nor legality is violated in such a case: 
for eyen a black-njarketeer’s şs, bosom may 
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not be, uneasy at,the prospect of such a 
fortune which he could not have bargained 
for when he became the owner of the land 
some monthsbefore. ‘Itisthedutyofthe 
State or. Federal Government, in the con- 
duct ofthe inquest by which compensa- 
tion is ascertained, to see that it is just, 
not m>rely to.the individual -whose pro- 
_pertyis taken, but to the public which isto 
pay for it’ (See 27 Am Jur 2 paragraph 
66, page 53 of Volume 27). All things 
‘considered, the appellant. stands : self- 
oes by. his own deed of purchase. 


7. Property valuation as a practised art 
is greatly influenced, by legal and ecano- 
mic constraints. But, in this case,. we 
do not, have any complex considerations 
since helpful indicators , are available. 
Price paid-by the owner recently repre- 
sents an expression of markct value, as 
bona fide evidence of value, subject to such 
matters as: (a) the relationship, of the 
parties; (b) the market conditions , jand 
the terms of sale; and (c) the date of sale, 
It may not end the enquiry but goes a 
long way, to solve the problem. In this 
connection it may be useful tọ refer to the 
decision ofthis Courtin S.L.A. Offizer v. v. 
T.A. Setty?, where it was observed: ' 


GA is noi disputed that the finetion of 
the Court in awarding compensation 
under the Act is to ascertain the market 
. value-of the land at the date of the noti- 
fication. under section .4 (1) and’ the 
methodsofvaluation may be (1 opinion 
. ofexpsrts; (2) the price:paid within a 
reasonable time in bona fide transactions 
of purchase of the lands acquired or the 
- lands adjacent to the lands acquired and 
possessing similar advantages; and (3) a 
number of years purchasc:of the actual 
or immediately prospective. profits of 
the lands acquired’ : (It.lics ours) 
eae 432). para. 3) ae Oo ag 





1, 1959 SCJ. 431 : (1959) 1 S.C.R. (Supp.) 
404 : ALR. 1959 S.G. 429, 


' THE ‘MADRAS LAW JOURNAL-REPORTS—(SUPREME COURT). 


(1976 


8. Appreciating this lethal consequence, 
Sri Natesan, learned counsel, suggested 
rather obscurely that there might have 
been peculiar possibilities. why this land 
was sold to his client ata low price. But 
the reasoning breaks dowa because the 
claimant has not cven, hinted in his 
pleading or cared, to testify what special 
circumstances played upon the transaction, 
by which he got this identical land at the 
price he paid. We .cannot be'swayed by, 
surmises, floating in, mid-air, particularly 
where the party who urges these feathery 
likelihoods stood mute at the trial stage. 

He failed to speak only t to become: a martyr 
for, silençe, Sys ae Bact as 
9. . Sri Natesan switched.on 10, the prices 
of other lands in the locality | to overcome 
the self-created obstacle of his client’s pur- 
chase. This’ is,, specious logic.. When 
decisive evidence of the market, value, of 
the land-compulsorily acquired is unayai- 
lable you seek light, from comparable 
neighbourhood. Such is not, the case 
here. Even so, we, travelled with counsel 
on to other lands, to gather whether any 
grave error had crept into the High 
Court’s assessment. , The discovery made 
was that lands in the near neighbourhood 
were sold sometime earlier at prices rang- 
ing from:Rs. 300 to Rs. 400 and, in ,one 
case Rs. 900 (Exhibits R-2 to R-7) while 
distant neighbours, like, that covered ‘by 
Exhibit’ G-11. were valued by Court at 
around Rs. 2,200 or Rs. 2,400 per ground. 
This wide disparity may be a trifle:mysti- 
fying.. Even so, :we,.go' by lands close by 
and not.by one a mile-and-half away as 
Exhibit _C-1¥, plot. In, an industrial 
area, land prices are sensitive to an intri- 
cate varicty of factors. 


10. Propinquity: to highway or EA 
and many industrial and‘ social imponde- 
rables exter thé verdict:of’ evahiation. 
So' much so‘ we cannot automatically 
assert,with reference’ to a piece of land a 
mile-and-half away, that it serves asta 
guide for fixing the price of the’suit'plot. 


1) 


What the High Court has donc is to have 
at the back of its mind the various sales, 
Exhibits: R-2 to R-7, which fall far below 
the value demanded: by the claimantand 
the high prices awarded by the same High 
Court in regard to other lands distances 
away, have regard to the then growing 
industrial potential and make an intelli- 
gent guess. May be as the learned Advo- 
oate-General has pointed out, in the light 
of evidence regarding the precise land and 
the particular owner, there was no justifi- 
cation for awarding such a high price as 
has been done but the State has not 
bothered to come up in: appeal and, we 
cannot hold that the High Court was in 
error in making out of the totality of mate- 
rials available; a best judgrnent-assess- 
ment of the market value. No serious 
flaw in principle, no omission to consider 
important material or like infirmity -has 
been pointed out to fault the judges on the 

appraisal, <a 2 
11. ‘Nevertheless, Sri Natesan contended 
strenuously that the sales showing low 
prices were not reliable'!fo¥ two’ reasons. 
They were “‘distress’’ sales and prices had 
gone up from the dates: of those deeds 

‘which ‘were of 1949-50. / Neither argu- 
ment is conclusive. True, a few of the 
sales suggest some pressure inducing the 
vendors to dispose of their land... But 
there are other deeds which are ‘inble- 
mished by any such depressait:. . Having 

i gone through the documents in question 
‘we are ‘satisfied that none of the: sales 
bear: marks of throw away prices. 

1 2 The other argument that prices rust 
have inexorably risen from 1949 to 1959 
is no axiomatic proposition. True, gene- 

‘rally speaking, there has been ah inflatio- 
nary spiral in ‘India which has not spared 

‘ realty. But there is evidencc‘in the pre- 

sent case ta'show that-between 1949 and 

1952 lands in this very area stood statio- 

nary in their prices. Various geo-econo- 
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mic ‘factors. have affected land prices, 
some, to boost them, others to slump them. 
Therefore we cannot be persuaded’ to 
hold -that a, relentless, rise in land prices 
has-come to stay. Take. but one exam- 
ple: .If a land adjoins a factory which 
needs to be expanded further, a higher 
price may be offered..by that factory 
owner, Likewise, if a heavy tax on cons- 
truction of buildings or ceiling on vacant 
urban land is in the offing, prices of build- 
ing sites may.come.down.. It may even 
be said that such a factor. as the applica- 
tion ofthe MISA to smugglers may depress 
prices of many items, including | land and 
foreign cars, in certain places. ` Anottier 
exotic example: ; In some American cities 
the influx of certain coloured races ‘into 
the down-town area brings down the mar- 
ket: value of real estate, aane ‘Current 
social-conditions. ` 


13. ` While it is true that the area we’ ate 
concerned. with is,an industrial belt, we 
cannot forget that there’ are “housing 
colonies also as adjuncts so that some 
lands may be less suitable for industrial 
buildings but may still be'useful for work- 
ers’ houses. It is in evidénce that the 
Plots acquired here had ponds, the appel- 


f lant himself having filled up the pond i in 


his ‘plot. This shows incidentally that 
high-rising constructions may require 
-Pile-driving at high cost. We need not 
guess at the various chancy factors except 
to state that having due regard to the con- 
spectus àf circumistances, including’ the 
appellant’s own cost price, the’ Court has 
made a sound judgment. In this view, 
wé'do not think there is need for further 


i ‘discussion of the facts préssed ibefore 


us" by the appellant. We agree with 
him that the purpose for which tke land is 
acquired has no bearing on the value to 
be determined by the Gourt but our con- 
‘clusion remains unaltered. 


14. We see no reason, no law nor justice, to 
interfere with the judgment under appeal, 
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May be, the appellant is aggricved that 
slightly inferior lands acquired simulta- 
neously and adjoining his plot have been 
given the same value as has been awarded 
tohim. It may also be that each Court he 
has approached has improved upon the 
price awarded by the‘ carlier one’ and 
therefore he might have obtained certifi- 
cate hopefully. And looking at his lost 
land now, years later, when real estate has 
risen in price much more; he may ‘sigh at 
what is fixed and strive to get more. But 
‘a gloser examination has disclosed no 
error in principle in the High Court’s 

‘judgment nor has any’ of the limited 
grounds on which this Gourt’s jurisdic- 
tion can be legitimately exercia, been 
made out. - 


15. The appeal is jmi but, in 
the circumstances, without costs. 


V.K. 
THE SUPREME GOURT OF INDIA. 
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and A.G. Gupta, JJ- 


. Joint Commercial Tax Officer, Divi- 
sion. IN, Madras z “Appellant® 


v. 


M/s. Spencer and G inday etcs “ate. 
. Respondents. 


“Madras General Sales Tax Act (lof 1959), 
ssctions 2 (cq), (£) and 3 (1)—Dealer in 
"foreign liquor—Determination of total turnover 
— Sales tax collected by dealer under section 
-21-4 of Madras Prohibition Act—If. can be 
treated as part ‘of his total turnover exigible to 
‘taxe- a i ; 


Under section 21-A of the i Madras Pro- 
hibition Act, 1937, the sales tax 


which the section requires the ‘seller of, 
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- former is liable to pay, 


- purchase tax. 
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foreign liquor te collect from the pur- 
chaser is a tax on the purchaser and not 
on the seller. Under section 21-A:. the 
tax payable is on the price of the liquor 
and that tax is to be paid by the purchaser, 
the seller is required to collect the. tax 


‘from the purchascr which he has to. pay 


over to the Government. Section 21-A 
makes the seller a collector of tax fer the 
Government and the amount collected by 
him as tax under thisseCtion cannot there- 
fore be a part of his turnaver. Under the 
Madras General. Sales Tax Act, the 
dealer has no statutory duty to-collect the 
sales tax payable by him from his custo- 
mer and- when ‘tlie dealer passes on to the 
customer: the amount of tax which the 
the said amount 
does not cease to be the price for the goods 
although the price is expressed: as X plus 
But the amounts collect- 
ed by the dealer under a statutory obliga- 
tion cannot be a part of his taxable turn- 
over under the Madras General Sales 
Tax Act, 1959. [Para, 3.] 


Cases referred. to: 


George Oakes (P) Lid. v.. State of 
Madras, (1962) 2 S.G.R. 570: (1962) 
1 S8.C.J. 300 : (1962) 1 An.W.R. (S.C.) 


-142:: (1962) 1 M.L.J.; (S.C.) 142: ALR. 


1962 . S.C. 1037 ; State of Kerala 


- v. Ramaswamy -Iycr and Sons, (1966) 3 


S:O:R. 582 : (1967) .15.G.J. -55 : ALR. 
1966 S.G. 1738 ; Delhi Gloth. and General 
Mills Ltd. v. Commissioner of Sales Tax, 
(197!) S.G.R. (Supp.) 945 : (1971), Tax 
L.R. 1510: (1972) 2 S.G.J. 513: 
A.LR..1971 S.C. 2216; Paprika Ltd. 


. vı Board of Trade, (1944) 1 All E.R, 372. 


S. Guvind Swaminathan, Advocate-Genera], 
for the State of Tamil Nadu (K. Venkata- 
swami, NS.Sicam, A. V. Rangam and Miss 
A. Subhashini, Advocates, with him), for 
Appellant in Civil Appeals: Nos. 2005- 
2008 and 2013-2016 of 1970. 


i] 


T. A. Ramachandran, , Advocate, ` for 


1970. 


Vineet Kumar, Advocate, for Respondent 
No. 1. 


The Judgment of the Court was delivered 
by A sce N 

Gupta, J.—-Thcse twelve appeals-arise out 
of a common Judgment of the’ Madras 
High Court disposing of the writ petitions 
filed by the respondents in which they 
challenged certain orders. of the assessing 
authority under the- Madras ‘General 
Sales Tax Act,1959, proposing to re-deter- 
mine the taxable twrnover of the res- 
pondents by including. the sale-price of 
foreign liquor which, it was alleged, had 
escaped’ assessment. The High Court 
directed the sales tax authorities not-to 
include‘in the assessable turnover the tax- 
paid by the respondents under ‘section 
21-A of the Madras Prohibition Act, 1937. 
In these appeals, brought.on certificate 
of fitness, the correctness of the | High . 
Court’s decision is questioned by the sales 
tax authorities. The.appeals haye three 
different assessees ‘as responcents and 
relate to different assessment. years, con- 
cerning -each assessee, ranging from 


1959-60 -to 1964-65... eee 


2. The assessees are dealer's in- forcign 
liquor, among other goods. They have 
been assessed to sales tax as dealers on sales 
or purchases of other goods under section 
3 (1) of the Madras General Sales Tax Act, 

1959; Section 3 (1) is the charging séc- 
tion providing“ generally that a dealer 
whose total turnover for a year is not léss 
than the specified- amount, shall paya tax 
for each year at the specified’ rate. ‘Turn- 
over’ is defiried-in section-2 (r) of the Act. 

The relevant part of the definition is’ as 
follows :' ease r 


a? ooh a ares: OS oe Ge 

- Turnover? means the «. . aggregate 
‘amount for -which goods , are.:‘brought 

.. or,sold,-or -supplied or distributed, by 


E o. ahs bet orth new weg re A oY 
JË. GoMimrt, TAX OFFICER D. SPENCER & go. (Gupta, J.).; 


Respondents, in. G,A, Nos. 2009-2012 2 of 


88 


_ a dealer, Aai directly: or, through 
another,, - his: own’ account 
or> on. onan - of, -others ; Oe 

. for: cash’ or -for. deferred, payment 
other valuable consideration. . i oa sys 

‘Total turnover’ is defined in section 2 (g) 

of the Act as “ the aggregate turnover in 
all goods of a dealer at all places of busi- 
ness in the State, whether or not the whole 
or any portion of such turnover is liable to 
tax’, The question is whether. the ‘sales 
tax’ collected by these, assessces under sec- 
tion 21-A of the Madras Prohibition. Act, 

1937 can. be treated as part of their total 

‘turnover, Section 21-A, so far asit is 
relevant for the present purpen ‘is in 

these terms :. ° n j. 


ves Every person or institu tion which y sells 
ae Jiquor— B i 


E 1 om oa ai 


(b) * E E 


"t 


© shail ‘éollect from the purchaser “and 
pay ‘over to the Goverment" at ‘such 
“intervals and i in such manner as may be 
_ prescribed, a sales tax calculated at the 

$ rate of eight annas in the‘ rupee, or ‘at 
such’ other rate as may be notified, by 

x ‘the Government from time, to time on 
_ the j price; of the Jiquor so sold. aye 


Tons for’ ithe appellants: con aed 
‘relying.on seveal.decisions of this «Gourt 
to which we shall presently refer, that the 
‘amounts collected by-the.assessees by way 


“of sales tax from: the purchasers were part 
_ of their.total turnover. and. as suck liable 


“to -be taxed :under!section 3, (1)-of. the 
_Madias} General Sales Tax; .Act, £959, 
In Mys:i George Oakes (P.) ‘Ltd.-v: State of 
Madras}, this Court considered the-ques- 
tion whether inclusion of the amountscol- 
lected by” the ‘appellants in ‘that case „as 


TERE i ye 

1. (i962) 1 S.G]. 300 © “(i962y 4. AndW.R. 
(S.C). 142 ¢-(1962)c1 MJ. (S.C) 142. ; (1962) 
2SGR570: ALR. 19625,G; 18377: I 
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Tax Act, 1939, wasvalid. ‘The expression 
‘turnover’ in the 1939 Act meant, as it does 
in the “1959 ‘Act, aggregate amount for 


‘which goods are bought or sold, whether 


for cash or for deferred payment or other 
valuable consideration, This Court 
observed: = 


s when a sale attracts purchase tax and 
the tax is passed on to the consumer, 
what the buyer has to pay for the goods 
includes the tax as'well and the aggre- 
gate amount so paid would fall within 
the definition of turnover. .so far as the 
purchaser i is concerned, he pays for the 
goods what the ‘seller demands, viz., 
` price even though it may include tax. 
That is the whole consideration for the 
- sale and there is no reason why the 
whole amount paid to the seller by the 
purchaser should not be treated as the 
consideration gs the sale and included 
in the turnover. ° - 


-A similar view was taken by this Court in 
State of Kerala v. Ramaswamy Iyer @ ‘Sons, 
This was a case under the Travancore- 
Cochin General . Sales Tax Act, 1950. 
Here also the decision turned on the defi- 
nition of‘turnover’, which i is similar to the 
definition of the term in the Madras 
General Sales Tax Act, 1959. The posi- 
tion was further explained i in Delhi Cloth 
‘and General Mills Ltd. v. Gommissioner iof 
Sales Tax, Indore, which was a case under 
the Madhya Pradesh’ General Sales Tax 
‘Act, 1958. The relevant provisions of 
this Act appear to be similar to those of 
‘tle Madras General Sales Tax Act, 1959; 
Stating that the liability to pay tax under 
the Act is that of the dealer, Hegde, J., 
speaking for-the Court ae that the Act 
did ` not confer ` f 


“any statutory power on the dealer to 
-collect, sales tax as such from any class 





(1967) 1S.C.J. 55: (1966), 3S.G.R. 582: 
ark: 1966 $.C.-1738. 

2. 1971 $.C.R,(Supp.) 945: 1971 Taz, LR. 

1510 : (1972) 28.C.J.513 : ALR. 1971 S.G. 2216. 


--him from his buyer or seller. 


Gas [19% 
of buyers... . unless the price of an, arti- 
cle is controlled, itis always open to the 
buyer and the seller to agree upon the 
price to be payable. While doing so it 
is open to the dealer to include in the 
price the tax payable by him to the 
Government. If he does so, he cannot 
‘be said to be collecting the tax payable 
by himfromhisbuyers. The levy arid 
collection of taxisregulated by lawand 
not by contract. So long as there is no 
law empowering the dealer to collect 
tax from his buyer or seller there is no 
legal basis for saying that the dealer is 
entitled.to collect the tax payable’ by 
What- 
ever collection thatmay be made by the 
dealer from his customers same’ can 
only be considered -as valuable consi- - 
.deration, for the goods sold; ” 


3. It is clear from section 2-A € of the 
Madras Prohibition Act, 1937, that’the 
sales tax which 'the- section requires the 
seller of foreign liquor to collect from the 
purchaser is a tax on the purchaser and 
noton the seller. - This is what makes the 
authorities on which counsel for ‘the 
appellants relied inapplicable to the cases 
before us; Under section 21-A the tax 
payable is on the price of tHe liquor and 
that tax is to be paid by the purchaser, the 
seller is required ta collect the tax from the 


purchaser, which lie has to pay over to the 


Government. Section 21-A makes the 
seller a collector of tax for- the Govern- 
ment, and the amount ccllected by. him| | 
as. tax under this section cannot therefore 
be a- part of his turnover, Under the 
Madras General Sales Tax Act, 1959,. the 
dealer has no statutory duty to ‘collect the 
sales tax payable by him from his custo 
mer and when the dealer passes on to the 
customer the amount of tax which the for- 
mer is liable to pay the said amount does 
not ceas€ to be the price “for the goods 
although “the price is expressed as X plus 
‘purchase tax”? Paprika‘ Lid. v. Board of 


ra 


Qn. GOPALAKRISHNA GHETTY 2. GANESHAN (Goswant, J.) 


Trade}, But the amounts collected by the 
assesses concerned in these appeals under 
_ ja statutory obligation cannot be a part of 
their taxable turnover under. the Madras 


General Sales Tax Act; 1959. fa 


4. The appeals ar are dismissed with costs; 
one hearing fee. : 


V.K. > Metals dinised 
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S. M. Gopalakrishna Chetty E 
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v. l 
Ganeshan and others. . ; Respondents,’ 


Madras Buildings (Lease and Rent Gontrol) 
Act (XVII of 1960), section 14 (1) .(b)—. 
` Holder of life estate in premises—If can evict 


tenant on the ground that the building is required , 


for demolition and reconstruction—Single peti- 
tion with regard to two different tenancies. in 
the same piemises—Maintaihabiliyy. 


A landlord, who i is merely the holder of a 


life interest in the property, is. entitled to. 


evict the tenants under section 14 (1) (b) 


of the Madras Buildings (Lease and Rent . 


Control) Act on the ground that the 


building is bona fide- required by'the lands, 
lord for demolition and for reconstruction, 


Pare. 7] 


The Madras Rent Control Act is a ‘self 
contained and complete code for regula- 
tion of the rights between landlord and, 
tenants as defined in the ‘Act. Thus a 
controversy that may arise between a 
landlord and others, who are not ‘his 
tenants under the Act, is outside the ken 
of this Act. Even a possible dispute, 





1. (1944) 1 AILE.R. 372. 
` + Q,A. Nos. 493-495 of 1974. ~- 
sf a ea ~ ` Plk August, 1975. 
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imaginary or real, between the landlord _ 
and the remainder-men.cannot affect 
adjudication of the claim of the landlord 
against his tenants under the provisions 
of the Act. It will also not affect the 
efficacy of the nature of the plea of bona 
fide on the part of the landlord if otherwise 

_ Such. questions are irrelevant in a 
laati between, the landlord and ten- 
ants when a'suit for eviction is instituted 
by the former on any of. the grounds 
available , to him under the Act. It, is 
clear, that when, the, objection on, the 
score of the landlord being a holder of 
life.interest and hence incapable of invok- 
ing section 14 (1) fails the suit must be 
decreed., . [Para. 8.] 
A single: petition with regard’ to. two 
different tenancies, in the same premises, 
one for residential purpose and the other 
for non-residential purpose, is maintain- 
able when the tenancy is one. [Para. 10.] 


Case refer d to: i i 
Mis: Raval and Company v v. K. G. Rama- 


chandran, (1974) 1 S.G.G. 424: ALR, 
1974 S.C. 818. 
K. S.. Ramamurthi, Senior . ‘Advodate 


(T. N. Vallinaydgam, R. N. Nath and 
V. Mayakrishnan,. Aaea wm him); 
for Appellant, TOL oie been 


The _judgment of the Court was delivered 
by 


Goswami, J—Thesé aphan b: Special 
Leave are directed against the order of the 
High Courtof Madrasin three Civil Re- 
vision Petitions under. ‘section 25. of the 
Madras Buildings (Lease and Rent Con- 
trol) Act, 1960 (briefly the. Act) whereby. 
the High Court refused to interfere with 
the orders of. the.. Appellate Authority 
under the Act holding that.the-appellant 
(hereinafter to be described. as the land- 
lord) has no right to evict the respondents 
(hereinafterto be described as the tenants) 
from the, premises in. question on. the 
ground of demolition and reconstruction; 


` 


99. 


2. ‘The’ tenancy tinder: the ‘landlord -is 
admitted by the tenants, There is also 
no question with rogard'to the validity of 
the notice of eviction. ` The only ` qués- 
tions in‘controversy in these appeals’ are 
whether the landlord in this case, who ‘is 
the holder oflife interest in the property, is 
entitled to evict the tenants under section 
14 (1) (b) ‘of the Act‘on-the ground _ that 
the: ‘building i ‘is ‘bona fide required’ by" the 
landlord for- demolition ‘and- for recons- 
truction: The second question raised in one 
of the appeals is whéther a- single petition 
is maintainable to‘evict thé tenants from 
two different tenancies, one for’ residential 
purpose'‘and the other for non-residential 
purpose, The latter point has been held 
by. the High Court in favour.of the land- 
lord but the-tenants are raising it. in.seck- 
ing to support the earlier. order of the 
aes ae Diany Ba aig 
sats ak 
3. The premises are e situated at Anna 
Pillai Street, Madras. “Originally ~ the 
premises’ belonged to late 5. Manicka 
Chettyar; father of S.M, Gopatakrishna, 
the present landlord. By virtue ofa Deed: 
of Settlement executed by §. .Manicka 
Ghettyaron 9th May, 1934, possession of, 
the premises was delivered to his wife,” 
Manoranjithammal, astrustee and guar- 
dian of his three minor children, S.M. 
Gopalakrishna; then aged 13 yéars,and his 
two minor daughters, Indirani Ammal’ 
and Palani Ammal. We aré not'concerned: 
with the various directions -in the Deed 
of Settlement except to note the admitted 
position” that.--Manoranjithammal was 
allowed to enjoy the'rents and ‘profits of 
the property for her lifetime subject to 
certain charges- mentioned: in the Deed. 
After the lifetime of the:settlor’s wife, his 
son: S.M..Goplakrishna (appellant) “shall 
enjoy the rents.and profits of the said prd- 
perty..:....¥!'. for his lifetime ” subject 
to. certain. charges on account of-his two! 
sisters. Itis further mentioned in the Deed 
that: after the lifetime’ of Goplakrishna, 


ites aly 
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his son and son’s heir of any predeceased 
son living at that time shall enjoy the pro- 
perty subject to identical charges. as-ab- 
solute owners with right of-sale, gift, ete. 
There are further directions'in case of 
other contingencies with which we are not 
concerned. We may, however note that 
S. M. Gopalateishuas is issueless, 


4. ‘From T above terms of the Settle- 
mer ye it is contended by the tenants that 
the Jandlord has only a life interest in the 
premises in qu:stion.and that i it isinherent 
in such a life interest that it is not permissi- 
ble for the landlord to invoke section 14(1) 
(b) as grounds for éviction of the tenants 
by demolition of the property for the pur- ` 
pose of reconstruction. It is emphasised 
that:since- the interest of the remainder- 
men may be prejudiced, ‘the landlord with 
a life interest in the premises cannot evict 
the tenants on theat grounds, m RIR 


5 `The. Rent Controller held that the 
requirement of the landlord was bona fide 
and ordered: for eviction of the tenants.. 
The Court of Small Causes, which, is the 
appellate authority, allowed the appeals’ 
lodged by the tenants against the orders 
ofeviction and set aside’ the orders ofevic- 
tion. “As noticed earlier the High Court 
refused to itenere in revision. 

9 1 J . ate 
6. The High Court agreed with the view 
of the appellate authority that the land- 
lord had no right to ask for eviction of the 
respondents on the ground of demolition 
and reconstruction, he admittedly having 
only’ a life interest or- ‘Tight to enjoy the 
property for his ‘life. The appellant 
submits that this view is not legally tena- 
ble. 
7. ‘Before we-proceed ‘to consider the 
point in controversy, we may read section 


14 (1) (b)+ - 


“14. Recovery. of possession by land- 
. lord for repairs or for reconstryction— 


1) 


‘(1) Notwithstanding anything contain-' 
ed ‘inthisAct, but subject to the pro- 
visions of sections -12-and 13 on an 
application made by .a-landlord, the 
Controller shall, if-he is satisfied— 

+ o k O Yk 
(b) that the building is bona fide Fequired 
by the landlord for the immediate pur- 
pose ofdemolishing it and such derno- 


lition is to be made for the purpose of. 


erecting anew building on the site of 


the building sought to be demolished,. 


pass an order directing the tenant_to 
deliver possession ofthe building to the 
landlord: before æ specified, .date.” 


The:-expression landlord is 
under-section 2 (6) as follows ; - 


s ‘Landlord ’ includes the person who 


is receiving or is entitled to-receive the 


rent of a building, whether on his own 
account or on behalf of another or on 
behalf of himself and others or as an 


agent, trustee, executor, administrator, 


receiver or guardian a or who would ‘so 


receive the rent or ‘be entitled to - 


receive the rent, if the building were 
let to a tenant.” 


This inclusive definition of landlord would: 
clearly take in its sweep the present land- 
lord who holds a life interest in the pre- 
mises and who admittedly has been on his 
own right under the Deed of Settlement 
as a trustee receiving rents of the premises 
from the tenants. We are.not even con- 
cerned with the question-as has been 
sought to be established in the case by 
proving that there is no possibility of any 
objection from the daughters of the set- 
tlor or from any other remainder-men. It 
is sufficient to observe that the, rights be- 
tween S.M. Goplaktishna and the remain- 
der-men with regard to the terms of the 
_ Deed of Settlement will have to be worked: 
out in appropriate proceeding if neces- 
. sary,.and.the general law will govern the 
matter if any occasion arises, 


GOPALAKRISHNA OHETTY V. GANESHAN (Goswami, J.) 


_ defined © 
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8. On ‘the other hand, the Act with ' 
which we are concerned isa self-contained 
and complete code for regulation of the| . 
rights between landlord and tenants asi. 
defined in the Act (See M/s. Raval and Go. 
v. K. G. Ramachandran?). Thus a çontro- 
versy that may arise between a landlord 
and others, who are not his tenants under 
the Act is, outside the ken cof this Act. 
Even a possible dispute, imaginary or real, 
between the landlord and the remainder- 
men cannot affect adjudication of the 
claim of the landlord against his tenants 
under the provisions of the Act. It will 
also nat affect the efficacy of the, nature 
of the plea of bona fide on the part of the 
landlord, it otherwise so. Such questions 


are, therefore, irrelevar.t in a litigation 
between the landlord and tenants when a 
suit for eviction is instituted by the for- 


- mer on any of the grounds available tc 


himunder the Act. It is clear that where 
the objection on the score of the landlord 
being a holder of liie interest and hence 
incapable of invoking section 14 (1) (b) 
fails the suit must be decreed. 

9. It was ‘strenvously subriitted ** by 
‘Mr. Natesan that a tenant with a life” 
interest cannot be allowed to demolish 
the property in order to reconstri ct it as 
that action would, per sé, be not bona 
fide. Weare unable toaccedeto this sub- 
mission. A landlord has every right to 
demolish his property in order to build a 
new structure on the site with a view to 
improve his business or to get better 
returnson hisinvestment. Suchastep per 
se, cannot be characterised as mala fide 
on the part of the landlord, There is, 
therefore, no. merit in. this contention. 


10... Mr. ‘Natesan faintly submitted that 
a single petition with regard to two differ- 
ent tenancie:, although in the same pre- 
mises, one for residential purpose and the 
other for non-residential purpose, is 
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not maintainable: We do not find any 
substance in such'a contention when the 
tenancy.is one. 


11, In the result the appeals are allowed 
and the order of the -High Court as well as 
that of the appellate “authority are ‘set 
aside, The order of the Controller allow- 
ing eviction of the tenants stands restored. 
We will however, allow time to the ten: 
ants upto Ist January, 1976 to vacate 
the premises‘on the distinct condition 
that they ‘shall submit affidavits in this 
Court undertaking to vacate the premises 
by the aforesaid date within two weeks 
from, to-day. The appellant will “be 
entitled to his costs in these. appeals: 
One set of costs; 


V.K ` Appeals allowed, 
THE SUPREME -COURT OF INDIA. 
(Givil Appellate Jurisdiction. ) . 
PRESENT: —H. R. a hanna ane P.K. Goswami, 
Fe.. 

The State of Madras. 
v. 

K. N. Peres | 
others io oe 


Land Acquisition Act (I of 1894), section 4— 
Notification under—Subsequent notification 
of the same land. under Madras Estates Aboli- 
tion Act (XXVI of 1948) —Award of compen- ` 
sation and reference to Gourt—Responaents, if 
entitled to compensation. 


— He aee 


oe «  Abpetant® 


Mudaliar and, 


On 12th - July, 1949, notification under. ; 


section 4 of the Land: Acquisition Act was 
issued for the acquisition of the land of 
the respondents for the Salem Fair Lands 
Co-operative. Society Ltd: 
December, 1950, the land in question was 


notified under the Madras Estates Aboli- 


tion Act. A writ petition was filed in the 
High Court to challenge that notification, 
Further proceedings in- pursuance of the 
notification were stayed by the High 
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On 19th- 
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Court, The Society for which acquisi- 
tion was being made deposited the proba 
ble costofthe land, Against the award 
of the Land Acquisition Officer ‘at the 
instance of the respondents, a reference to 
the Court under section 18 was made. 
The Subordinate Judge held that the 
respondents were entitled to 50 per cent. 
ofthe compénsation awarded ir respect of 
the kudiwaram- interestin tke land. On 
appeal, the High Court rejected the con- 
tention of the appellant—Siatc that, as 
the‘land-had vested in the Government 
under the Abolition Act, the respondents’ 
were not entitled to compensation under 
the Land. Acquisition Act, 
Dismissing the appeal filed by the State 
on the basis of the certificate sreterl ‘by: 
the High Court, 
Held, There’ were two alternative ‘Courses 
open to the State, either to pi roceed under 
the Land Acquisition ‘Act or to take over 
the land under the Abolition Act. 
Although the estate was notified under the 
Abolition Aci, the proceeditigs uncer the 
Act were stayed and the matter proceeded 
under the Land Acquisition Act. The 
underlying assumption of the procéedings 
under the Land Acquisition Act was that 
the. responcents had an interest in the. 
land.. Ifit was the case ofthe appellant 
that the respondents had been divested. 
oftheir interest in the land and the same 
had vested in the State, the appellant 
should have taken appropriate steps. to 
‘make such a claim in accordance. with 
law. No such.claim had been made. 

f [Para, 5.] 
A. V. pa. and: Miss asta t Tor 
Appellant. 
K: Jayaram and R. Gatai Advo~ 
cate, for Respondent No, 1. i 
Respondents Nos. 2-8, ex parte” 
The judgment of the Court was delivered 
by. 
Khanna, J: “Fhis appeal o on ceni is 
by the Ştateof Ma dras,now Tamil Nadu 


ij. 


against the Judgment-of the Madras High 
Court affirming on appeal the award of the 
learned Subordinate Judge, Salem in res- 
pect of the amount of compensation pay- 
able to the respondents for acquisition of, 
land under the Land Acquisition Act 
(I of 1894) (hereinafter referred to as the 
Act). The High Court, however, direct- 
ed that the interest on the amount 
awarded: shall run from 19th November, 
_1951, the date of the award by the Land 
Acquisition Officer and not from Ist 
December, 1949 as ordered by. ‘the 
‘Subordinate Judge. 
2. On 12th July, 1949,” - notification 
_ under section 4 of the Act was issued for 
“the acquisition of 19 acres 45 cents’ of 
_ ‘dry land-situated in Alagapuram Mitta 
for the Salem Fair Lands Co-operative 


ta 


Society Land. On 19th December, 1950, . 
not confined only to rent from. land and 


Alagapuram Mitta was notified under the 
Madras Estates Abolition- Act (XXVI 
‘of 1948) (hereinafter referred to as the 
‘Abolition Act). A writ petition was filed 
-iù the High Court to challenge that noti- 
fication. Further proceedings in pursu~ 
ance of the notification were stayed by t the 
High Court by. order dated 1st January, 
.1951., The Society for which acquisition 
was being made, deposited in the mean=~ 
„time the probable « cost of the land on 13th 

. September, 1950. On 19th November, 
1951 the Land Acquisition Officer annou~ 
_nced his award; T 


.3. The respondents, it may be aia: 
were ‘the. melvaramdars- (landholders) 
of the land in question. kuciwaramdars 
(cultivators) were also, besides the res- 
pondents, parties to the ‘proceedings before 
the Land Acquisition Officer. The'Land 
Acquisition Officer by ‘his award datéd 
19th November, 1951 awarded compensa~ 
tion’to the cultivators at the rate of Rs, 
-1,500 per acre for part ofthe land near the 
road and at the rate of Rs. 1,300 per, acre 
for the restof the land. ` Rs. 520-11-1 
the capitalised value’ of the net ren- 
tal income was held to be the amount 
payable to thé respondents, The. kugi- 
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.the’ 


51 


. waramdars were content with the com- 


pensation awarded to them, but, the res- 


-pondents who were, asalready mentioned _ 


above; melvaramdars asked for a refer- 


-ence to Court under section 18 of the Act. 


for claiming enhanced compensation. 


- According to-the responcents; they were 


entitled.to one-third ofthe value of they 
totality of the interest in the land.Accord- 


ing to the respondents, compensation 


for the totalland should be awarced at 


-the rate of Rs. 3,000 per acre. Learned 


Subordinate Judge held that the respon- 
dents were entitled to 50 per cent. of the 
compensation awarded in respect of the 
kudiwaram interest. in the land. The 
Subordinate Judge in this context relied 
upon an earlier decision of the’ Madras 
High Court where in it had been held 
that the rights of melvaramdars were 


that they had other recognised rights and 
were entitled to compensation for those 
rights; The respondents were thus held 
entitled to compensation for their mel- 
varamdar interest at the rate of Rs. 750 
per acre in respect of land near the road 
and Rs. 650 peracre in respéct of the 
remaining land. Interest was awarded 
to-the tespondents on the compensation 


-amount from lst December, 1949 because, 
_in the'opinion of the Subordinate Judge, 


possession of the land had been taken from 


-that date. 


4. On appeal the High Court affirmed 
the decision of the Subordinate Judge 
regarding. the rate of compensation, ‘The 
contention advanced on behalf of the 
appellant that’as‘the land had vested. in 
Goverment under the Abolition 
Act, the ‘respondents were. not entitled 


-to compensation under the Land Acqui- 


sition. Act, wasrejected: It was observed 
that in thedand acquisition’ proceedings 
the Government was estopped from deny= 
ing the absence of any interést in the 
claimants whom the Goveriiment had 
made parties to the proceedings, Regard= 
ing the date from which interest on the, 


otre 
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amount of compensation should accrue, 
the High Court found that there was no 
' materialon the record to show that posses- 
sion of the land had beer taken prior. to 
the date of the award by the Lane Acqui- 
sition Officer. 
directed to run from the date of the award. 


r 5, In appeal before us Mr, Rengam on 
behalf of the appellant-State has urged 
that as the land in. question has vested 
under the Abolition Actin the State 
the respondents are not entitled to com- 
pensation under the Land Acquisition 
Act. We find it difficult to accede to 
this submission, for we are cf the opinion 
that ‘in case the State wanted to take 
over the land under the Abolition Act it 
should not have proceéded to acquire the 
interest of the respdndents in the lang in 
dispute under the Land Acquisition Act. 
There were two alternative courses open 
to the State, either to proceed under the 
Land Acquisition Act or to take over the 
land under the Abolition Act. Although 


the estate was notified under the Abolition , 


Act; the proceedings under that Act were 
stayed and the matter proceeded under 
the Land Acquisition Act. As the pro. 
ceedings which were continued were under 
the Land Acquisition Act the compensa- 
tion payable had also tobe paidin accor- 
dance with the provisions of that Act. 
The refereace which was made by the 
Land Acquisition Officer te the Subordi= 
nate Judge under section 18 of the Land 
Acquisition Act was with respect to the 
quantum of compensation payable to the 
respondents because the respondents had 
felt dissatisfied with the amount awarded 
‘ta them as compensation by the said Off- 
cer. The underlying assumption of these 
proceedings was that the respondents 
had an interest in the land. Ifit was the 
zase of the appellant that the respondents 
had been divested of their interests in 
the land and the samé had vested in the 
appellant-State, the appellant should have 
taken appropriate steps to make such a 
claim .in accordance with law. - No such 


1 


Interest was accordingly 


“tsi 


claim seems to have been made. The 
High Court expressly left open the ques- 
- tion of the claim of the State Government 
to the amount of compensation deposited 
on.the score that melwaramdar respon- 
dents were not entitled te it by reason of 
having lost ail their interest in the land 
-atthe relevant point oftime. We agree 
with the High Court that it was not open 
to the appellaut-State in the particular 
reference made at the instance of the res- 
poncents to the Subordinate Judge to set 
up a-claim adverse to the interest of the 
respondents: There isalso we find noth- 
ing in the award of the learned Subordi- 
nate Judge to show that any question was 
raised before‘him that the amount of com- , 
pensation was not payable to the respon- 
dents in accordance with the provisions 
„of the Land Acquisition: Act. . This ques- 
tion appears to have been agitated | for the 
‘first “time’only in the appeal before the 
High Court: The High Court rejected 
the contentionin this behalf, ` We find.no 
-cogent ground to'take a different view. 
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76. _ As regards the quantumof compensa- 
tion, the-High Court has referred to the 
“previous decisions which show that’ the 
formula gererally adopted i is to pay one- 
‘third of the total - ‘compensation: to` ‘mel- 
varamdars and two-thirds’ of:the ¢com- 
‘pensation to ‘kudiwaramdars.- In accord- 
ance with that formula, the respondents 
would be entitled to one half of the com- 
pensation payable to kudiwaramdars, 
Both the Subordinate Judge andthe High - 
Court awarded compensation in accord- 
ance. with: this formula, No .. cogent 
ground has been shown to-us as to’ why 
we should interefere.with the concurrent 
finding in this respect. ‘We also find no 
-reason to disagree with the High Gourt 
regarding the date from which ‘interest 
should run on the amount of. compe 
tion, : 


7. ‘The ap peal fails and its dismissed with 
‘costs, 


V.M.LK. 


. Appeal dismissed, 


GENERAL INDEX - 


CONSTITUTION OF INDIA (1950), Arts. 
133 and 136— Award granting compensation in 
land acquisition  proceedings—Appeal to 
Supreme Court—Interference by pipere 
Court—When justified 19 
CO-OPERATIVE SOCIETY —Banking busi- 
nes—Exemption from income-tax and super- 
tax— Whether liable to pay additional surcharge 
on non-business income under Finance Act, 


1963 . 1 
FINANCE ACT—Nature of—Scope ac 
functions 


FINANCE ACT (XIII OF 1963), Ss. 2 ayer, 
2 (8), 3; Schedule I, part I, para. A, clause 
(c) eo 
INCOME-TAX ACT (XLIIL OF 1961), 
Ss. 81 (i) (a), 99 (1) (v), 110 ger Al 
LAND ACQUISITION ACT (I OF 1894), 
S. 4— Notification under—Subsequent notifi- 
cation of the same land under Madras Estates 
Abolition Act (XXVI of 1948)—Award of 
compensation and reference to Court—Respon- 
dents, if entitled to compensation .. 30 


S. 23—Acquisition of land—Award of 
compensation—Quantum of compensation— 





Determination—Criteria . 19 


(1976) IM LJ—D 


[SUPREME COURT] 


LEGISLATIVE COMPETENCE—Parlia. 
ment—Whether can introduce new charge in 
Finance Act—Whether can withdraw exemp- 
tion granted under Income-tax Act by TEREE 
provision in Finance Act. 1 


MADRAS BUILDINGS (LEASE AND: 
RENT CONTROL) ACT (XVIII OF 1960),. 
S. 14 (1) (6)—Holder of life estate in prémises—- 
If can evict tenant on the ground that the build- 
ing is required for demolition and reconstruc- 
tion—Single petition with regard to two diffe- 
rent tenancies in the same premises—Maintain-- 
ability we 27 


MADRAS DISTRICT. MUNICIPALITIES: 
ACT (V OF 1920), S. 321 (2)—Resolution of 
Madurai Municipal Council, dated 28th 
December, 1965 increasing the licence fee 
imposed on hoteliers—Validity —Fee levied if 
can be upheld as ‘tax’—Levy when fee .. 12 


MADRAS GENERAL SALES TAX ACT (I ` 
OF 1959), Ss. 2 (g), (F) and 3 (1)—Dealer in 
foreign liquor—Determination of total turn- 
over—Sales tax collected by dealer under S.21-A. 
of Madras Prohibition Act—If can be treated 
as part of his total turnover exigible to tax .. 24 


< CI GENERAL INDEX- - 





pae - (HIGH couar) | 
ADVERSE POSSESSION tacking When: c. P. CODE (1908)—(Contd.) 
perinitted j - 288 -= —O. 1, R.-10—Suit for redemption—Joint 
BENAMI—Burden of proof—Tests Os A decree ~against first and second appellants and 





Relevancy of motive—Treatment_ of pro- 
perty subsequently; a significant factor .. 301 


CIVIL PROCEDURE GODE (V OF 1908)— 
Provisions relating to service of: -summons— 
Applicable to Revenue Courts we 146 


———S. 9—Suit to set aside” ien in anotber 
suit—Sùit decreed — Appeal — Jürisdiction— 
Meaning of—Court cannot decide matters not in 
dispute before ie Gouit: acted- ie without 
jurisdiction 23 170 


—_S. '11—House—Farlier ‘suit for ARERI 
tion of title decreed but possession réfused on 
ground of failure to prove lease alleged. -in 
plaint—Effect—Fresh suit. for: declaration of 
title—Bar of res judicata as to- -title . 361 


—--—S. 11— Res judicata—Temple—Suit by 
tenant of Jand against temple for title— 
Decision against temple—Subsequent ‘suit by 
temple for déclaration of title—Plea of temple 
not being properly represented in prior suit— 
Decision in prior suit, res judicata _ - 327 


S. 11—Snit ‘for. ETEN pro- 
perties—Management of—Execution pefition— 
Plea not raised earliér raised later—Construc- 
tive res yudicata—Whether applicable . 355 
——~S. 24—Scope and applicability—Pauper 
—Original -pétition for partition and separate 
possession—Half share in, the suit properties 
claimed—Petition filed in ,City. Civil Court— 
Death of respondent pending the petition— 
Application by the petitioner, claiming three- 
fourth share—Respondent mother .of petitioner 
—Value of three-fourth share admittedly mere 





. that—Rs. 50,000 City Civil Conirt has no juridi i 


ction to try suit | - - 163 
——S. 24 (1) (Ey (2)—Transfer of the E 


petition in the City Civil Court to-thẹ. original $ 
side _of High ‘Court—High “Court’s power to ` 
order transfer pauper suit also 7 j, 163 ` 


TT Ss. 37, and 114—Order 47, Re 1—Review 


o T94 | 9, 39, Rr. 1 and 2—Company—Family 


———S. 92—Public. Trust—Trust properties— 
Suit for declaration and possession—Suit 


Necessary - ee wt, 


by : 
trustees—Whether consent of Advocate-General i 
. 204.] - 





second respondént—Second respondent away at 
the time’of filing second appeal—Petition by. 
second respondent to transpose him as 
appellant—Allowed 7. 325 


=—0, 2, R.2—Suit for declaration of title— 
Earlier suit for recovery of possession-—W hether 
firiding in - earlier suit would ‘be res sudicaia— 
Causes of action different though title was same 
‘in both suits—No | bar ta later suit . 363 


—-0. 6, R. 17—Amendment of ant 
When ‘can bé allowed - - : 161 


——O, 8,.R.9 and S. 151—Suit for aie: 
tion of - title—Written statement’ filed—Issues 
framed and trial commenced—Subsequent 
request for filing additional written statement 
setting up new case—Rej ection by-trial Court 
justified . 286 


"——=0. 8-A; R. 1—Suit ` om promissory note— 


Notice to third party—If can be issued .. 349 


Oo. 21,R. 37—Execution etinandy decree 
—Judgment-debtor `. getting a total salary of 
Rs. 350—Various deductions made from salary 
—Executing Court not accepting explanation 
-and ordering arrest—Order ot correct— 
Executing Court directed to give further oppor- 
‘tunity to judgment-debtor—Case calls for 
exercise of equitable jurisdiction of High Court 
++ 432 
O. 32; Rr. 1 and 2—Guardian for minor 
-appointed - “py Court—Minor’s suit against 
L. Rs. of guardian after the latter's death to 
recover a sum 6f money—Suit instituted with- 
out next friend—Competency—Miner having 
no full knowledge of still being minor—Conti- 
-nuing- suit ` after attaining 21- years—Effect 
: - 217 
——0O. 4, R. 2<Suit on rhortgage—Preli- 
minary decree passed—Failure of mortgagor 
to pay ‘the amount—Application under O. 34, 
-R> 5 for. sále of the property.after 3 yèars— 
Whether barred by limitation—Limitation Act 
(XXXVI of-1963), Art. 137- . 385 








arrangement between sharehólders— Not incor- 
porated im the articles—Whether binding on 


company- Wasii injunction: could be granted 
.» 393 


2 GENERAL INDEX 


C. P, CODE (1908)—(Contd.) 


O. 41, R. 2—First Appeal—Ground not 
raised in memorandum of appeal but argued 
tion not involving investigation of new 
facts—Sufficient opportunity given to Respon- 
dent—Appellate Court can allow gafn to" 
be raised . 243 


CODE CIVIL, Arts. 896 and 906 


CONSTITUTION OF INDIA (1950), Arts. 14 
and 19 (1) (g) . 254 


‘Ait. 226-—Lease of land by Prete 
‘Cultivation -of plantation , ,products—Clause_ 
that grantee shall not export or.sell trees: which 
grow on land—Grantee planting grevilla trees 
for purpose of shade—Permission sought to ; 
cut the grevilla trees 30.: . planted—Collector } 

i demanding seigniorage fees—Whother o ess 

- 33 


CONSTRUCTION o "OF. “‘pocumENis— i 
Suit for specific. performance—Document of, 
reconveyance—-Contemporaneous with docu-, 
ment of sale—Interpretation,in conjuction with ' 
contemporaneous documents and conduct _ of 
parties—Time fixed for reconveyance — No 
scope - for aa canoa a 
tion : ye . 414; 


CONTRACT—Suit on—Purchase of : shares— 
Purchase price to be paid in instalments— 
Earnest money paid—Default in payment of 
second instalment—Part of the amount’ paid 
on various dates—lIst defendant pleading inabi- | 
lity to complete the contract—lIst defendant’s ` 
claim to forfeit amounts paid by plaintiffs on 
‘account of their defaults—Time whethér essence 
of the contract—Ist defendant whether entitled 
to forfeit monies paid wa „i 368 


CONTRACT ACT (IX OF 1872), s. ron 
-Contract to: supply sugar—Promulgation of 
Sugar Control Order, 1963 — Performance 
affected—-Doctrine of ees 








——Ss. 140 and 141—Scope and appen 


.'250 
“CONTRIBUTION” AND “INDEMNITY” 
—Meaning of .. 5 - +. 349: 
DEED—Construction—Settlemenit ` ‘or. ‘will—, 
Recitals to be analysed ' = 3'296 


DEED OF RELEASE—Not aa te piper 
sibility ` . 105, 


, EMPLOYEES” STATE - INSURANCE. ACT 
(XXXIV. OF. 1948), S. 2: (12)—Flour mill-- 
Twenty’ persons working including ‘proprietor 
—Proprietor not ‘working for eee 
nota factory , yee 309 ` 


EVIDENCE ACT (TOF' 1872), S. 45—Suit on 


promissory note—Endorsement . showing ‘ pay- 
ment—Genuineness'- of endorsement disputed 


Application for sending promissory note to ; 


91. |; 


| Public and Private—Distinction between . 


EVIDENCE ACT (1872)— (Contd.) 
Government expert—Proper procedure to be 
followed . A 


——S. 62, Explanation 1—Deed of dissolu- 
tion, of partnership—Copy signed by all parties 
—Admissibility—Counterpart—Meaning . . 135 


——S. 101 «= 1 


‘GOLD CONTROL ACT (XLV OF 1968); 
Ss. 27 and 114—Gold Control (Licensing of 


Dealers) Rules, 1969, Rr.-3-(ee) and 2 (f)— 


R. 3 (ee) whether “ultra as of R: 2 
(f) i 254 
HINDU , " LAW—Gharitable arias Sdent 


sg SA a 


‘framed by Court—Application by descendant of 


‘by settlor for modification of the ‘scheme— 
Exercise -df.suo motu powers by Courts .: 185 
—Doctrine of blending we 105. 


Joint fariily—Father-manager of family 
of agriculturists—Father starting: cotton trade 
aeee det M ion son—Whether - -liaþle: 

k : - 100 


—TJoint T bosincas-Allegediy 
started by ancestor—Father also carrying -on 
same, business—Business Whether joint family 
business—Presumption . 105 


Joint family properties —-Dėath of ‘only 
coparcener—Fernale ‘members’ Jeft—Whether 
female member can act as manager—Debts of 
Coparcener—Alienation of-property by his. wife 
acting as manager—Female member cannot 
become manager not can alienate properties— 
Impact, of adjustment of équities on the alicna- 
tion. at final division of properties , . 402 


Joint family “property —Notice for ‘parti- 
.tion given by a member—Manager’s “position 
thereafter—Gifts , of farnily property; by father- 
manager “to daughters after, ad: nOtice—Gifts 
not valid ise . 452 


Religious and Charitable iunais 
- 56 


HINDU LAW OF FRENCH INDIAN 
TERRITORY—Gift to son for -lifé with gift 
‘over ` to ‘donee’s unborn sons—Son proving, 
ungrateful to the donor—Revocation of gift in 
favour at son-—Dohor executing will—Effect. 
7 “1. 91 


HINDU MARRIAGE ACT (XXV. ÒF 1955), 
Ss.. 10 (1) (b) and 24—Husband’s petition for 
judicial ‘separation—Cruelty alleged—Petition 
by wife for interim alimony—Court’ ‘disposing, of 
the main petition frst—Procedure ` piopi. b. 


Gourt; if proper’ 395 


“8, 23° (d) Restitution of conjugal rights 
—Petition by wife—Inordinate | Se ee 
approach: in assessing’ ‘effect 85. 


INDUSTRIAL. ‘DISPUTE—Bank -— Appoint. 
ment of apprentice-clerks—Apprentice-clerk , 




















GENERAL INDEX 3 


INDUSTRIAL DISPUTE—(Contd.) “+ +7 
doing normal work—Stipend much les§ than 
regular pay—Work done similar to permanent 
‘stafl—Recruitment, if _amounis* to - _unfair 
labour practice d jer «236 


INDUSTRIAL: DISPUTES ‘ACT. (XIV: OF 
1947), . S. 2 (j)—Public ‘Works Department of 
Government—Whether ey aa ‘not an 





industry . 3H 
S. 12° (3) — Mill — Dispute between 
Management © and Workers—Settlement— 


Interpretation of clause in the settlement— 
. Dispute referred! to Labour Court—Lay 'off ‘of’ 
Badlies—Order of -Labour ‘Court’ challenged 
— Scope of reference s se- 131 


LAND ACQUISITION ACT (I OF 1894)— 
‘Lessor and lessee—Apportionment of compensa- 
tion—Lease of land—Lessee spending consider-. 
able- money for reclamation for using it for a 
particular purpose—Acquisition of land demised 
by Government—Public purpose—Lessee, entitl- 
ed to ‘compensation “for poeepeed penod of 
léase x 178 


——Ss. 4 ‘(ya and 6—Notification as to land 
sought to be acquired—Objections overruled— 


Declaration under S. 6,made—Issue of erratum : 


to declaration restricting acquisition to super- 


s tructure and well on the land—Validity—Noti-. 


fication held bad - ©- Piva +e 278 


———Ss.'4 (1) (2),-5 ‘(A)'and 6.(1)—Objéction | 
by person interested in land: ‘beyond speriod of 
thirty’ \days—Effect -' ak ates .. 410 


——5$. 18—Acquisition’ of land—Value for 


acquisition—Value fixed for Urban Land Tax—- 


Value for acquisition should not be different from 
value for urban: land tax, assessment 


< ——S. 18—Award. by, Land Acquisition 
Officer—Petition for enhancement in—Court 


rejecting evidence ‘produced by. owner—Enhanc- , 
arbitrarily—Awarding of: | 
interest at,6 per cent Validity of order At, 31 $ 


LEASE—Buiiding— Tenant sub-letting premises ‘ 


ing’ compensation 


—Eviction petition on the ground of default in 


paying rent and of- “subletting—Eviction ordered . 


—Tenant leaving premises before order of evic- 
tion—Suit for arrears-of rent—Tenant claiming | 
that ‘née had already vacated ‘premises—Sub- 
lessees continuing in eee liable 
for rent 225 


LIMITATION ACT (IX, OF'- 
142 
1963), Arts. 64: and 65—Suit for possession of 


immiovablé property” based” on “titlePlea of" |: 
adverse possession Article applicable ` er 4 


LIMITATION ACT (XXXVI OF 1963), S. 1 
—Time spent in prosecuting previous proceedings 
bona fae Exca p OER E 


. 317° 


t 


ee Aits. 
“and ’ 144—Limitation | Act (SEXVI- ‘of: ft 


. tion 


LIMITATION ACT A 1962)—(Contd. ye, 
Arts. 58, 107—Suit for declaration—Trust 
' properties—Plaintift claiming joint , possession 


and thanagement—Whether barred by limitation 
140 


—Art, | 107—“ Annathana Chatram ”— 
“Trusteeship ‘vested in two families—No male 
issue” in one family—Trustee surrendering in 
favour of co-trustee-—Exclusive management by 








: co-trustee for- over twelve years—Claim by 


successor-ineinterest -in the ` other family to 
trusteeship—Whether barred _ . 188 


“MADRAS AGRICULTURISTS RELIEF ACT 
‘(IV OF 1938), S. 3 (11), proviso (A)—Agricul- 


: turist—Person having saleable interest in agri- 


culturist land—Burden of proof > _ .. 20 


—S. 4—Bank—Money borrowed from— 
Decree passed in favour of Bank—Application by 
judgment-debtor | for scaling down—Amendment 
of Act by Act VIII of 1973—Act not applica. 
to debts due to Banking Company . 302 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), S. 14 (1), 
(6)—Building let out to several tenants—Demoli- 
tion and reconstruction—Petition for eviction 
against one tenant—Whether eviction could be 
ordered—Bona fide—Requirement .. 89 


MADRAS’ CITY MUNICIPAL CORPORA- 
TION ACT’ (IV. OF 1919), Ss. 86 and 349— 
No bye-laws made—Tax Collector—Failure to 
| collect ‘arrears of tax—Commissioner ordering 
"recovery from the Tax Collectors ese 
` incompetent k . 280 


MADRAS GITY TENANTS PROTECTION 
ACT (III OF 1922), S. 9—Landlord’s suit for 
possession’ against tenant—Petition by tenant 
under S. 9—Trial Court holding tenant not 
entitled to benefits of S. 9—Appeal by tenant— 


i Amending Act IV of 1972 coming into force— 
Application filed by tenant after delay of 60 


: days but before: the Amending Act: XXIV. of 
` 1973—Application held within time . 220 


“——<as amended by Madras Acts XIX of 1955; 
IV of 1972 and XXIV of pie ave and, 
applicability . 193 
S.9 and the Amending Acts (xn to 
1960 -and XVI of 1964)—Extension of Act to. 
‘Thanjavur—Compromise subsequent to 1960 
but before -7th November, 1964 between land- 
owner and tenant—Impact of S. 3 of Amending 
Act af 1964 ¢ on the compromise ‘and its execu- 
‘ . 332 


' MADRAS -COURT-FEES AND: SUITS 





; VALUATION ACT , (XIV OF 1955), S. 51 


103 
. MADRAS ESTATES LAND, ACT (I OF 1908), 
S. 3 (15)—* Ryat,’—Definition of—Decision of 
settlement officer—Whether | o hinati on civil 
Courts. Si . 288 


4 


MADRAS ESTATES (ABOLITION, AND 
CONVERSION INTO RYOTWARI). ACT 
(XXVI OF 1948), S. 11—Lahid in‘ estate *— , 
Claim for patta—Suit for déclaration ‘of title, ` 
injunction and possession— Civil Courts juris- 
diction, if ousted .. 288 
MADRAS GENERAL SALES TAX -ACT (L- 
OF 1939), S. 3 (1)—Tamil Nadu General Sales. 
Tax Act (I of 1959), S, 61—Hides_ 
and skins merchant—Unlicensed dealer—Nil 
assessment—Order under R. 16 (5) of the Sales 
Tax Rules—Rule deleted—Validity of assess- 
ment—Order can be made under S. 2 (1) of the 
Sales Tax Act of 1939—Onriginal assessment - 
made by Assessment Commercial Tax Officer— 
Jurisdiction—Higher authority than Deputy 
Commercial Tax Officer—Assessment compe- 
tent : . “75 


MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XXII OF 
1959), S. 6—Hereditary trustee—Definition ‘of 

-. ‘ Iz 


; ye au : 
MADRAS PANGHAYATS AGT (XXXV OF 
1958), Ss. 115 and 116—Levy of water-cess— 
Fee or tax—Land revenue whether includes 
water-cess—Levy, whether constitutionally valid 
; z 52 


MADRAS REQUISITION. AND ACQUISI- 
TION OF IMMOVABLE PROPERTY ACT: 
(XLII OF 1956), S. 11—Requisition of land, 
under the Act—Arbitcator determining com- 
pensation—Appeal by ‘Jandowner—Court-fee 
payable on Memorandum of Appeal .. 103, 


MALICIOUS: PROSECUTION — Suit fol. 

damages—Decreed on appeal—Sécond appeal. 

—Malice not proved—Defendant not liable 
Pes PAS 378. 


persona”? 


Si oe 


MAXIM—“ Actio personalis moritur cum 
epa ng ie, 
MORTGAGE—?Prior usufructuary .. mortgage 
and subsequent simple mortgage—Second mort- 
gage enforced through Court—Death of mort-_ 
gagor before execution—— A legal representative 
brought on record in execution procecdings— 
Sale in favour of the assignee decree-holder— 
Suit for redemption of usutructuary mortgage by - 
purchaser of equity of redemption from heirs of 
original rhortgagor—Question, of substantial ` 
repr esentation-in.execution- proceedings - 34h 
- Suit on mortgage decreed—First respon- 
dent suing to cancel the mortgage decree— 
Congenitally deaf and dumb—Not properly 
represented—Decree set aside - ‘ <- 319 


MOTOR VEHICLES ACT (IV OF 1939), 
S. 47—Award of Stage carriage permit—Prefe- 
rence of a three 'bus‘operators as agaifista‘four- |, 
bus operator—Viable unit—Order not vitiated- 

—TInterest of public paramount consideration—‘ 
Marks-not sole criterion ,« 439- ` 





g? 4 


GENERAL - INDEX. 


‘MOTOR VEHICLES ACT (1939)—(Contd. 





BE 


~ S. 57--Grant, of permit—Considera- 
tions ' - : 


a .. 446 

———Ss. 68-D, 68-F— Draft scheme of nationalir 
sation—Approved—Temporary permits issued 
to operators cancelled—Validity—Rules for 
application by State Transport Corporation not. 
published—No bar to grant of permit under the. 
Act—Petitions claiming fundamental rights to 





“ply vehicles till pucca permit was granted to 


State Transport Corporation—Claim not valid 


.—Constitution of India ` (1950), Art.'"19 (1) 
= j tS ga Ane 


(g) 


‘NEGOTIABLE INSTRUMENTS ACT (XXVI 


OF 1881),-S. 11—Promissory note—Borrowing ` 
made in India—Execution of note, outside India 
—Parties residents of India though temporarily . 
in Singapore—Affixture of Stamp according to 
India Act—Whether promissory note is enforce- 
able as inland instrument .. 336 


' ——S. 118—Presumption .as to passing of; 
ze 22 


consideration—Burden of proof 

PARTNERSHIP ACT (IX OF 1932), 5. 42—- 
Three persons doing partnership, ‘business— 
Death of one person—Surviving persons continu- 
ing business=-Whether partnership business 


dissolved .. 446 
“PERSON AGGRIEVED’—Meaning - of 
is pipe aes: fae 154 


PRACTICE—New plea in appeal—Question of 
construction of document—Permissibility . ..:"56 
PROFESSIONAL ETHICS — Co-operative 
Society—Dispute . between ‘management and 
emiployees—Matter pending before Labour Court 
—Advocate for management- and employees’ 


‘signing. compromise—-Award published—“Award 


challenged by managemént on the ground that 
their Advocate was not authorised to éntér into 
compromise—Whether’ tenable “ova 136 
PROMISSORY NOTE—Insufficiently > stamp- ` 
ed—Hand loan in morning—Execution of stamp-. 
ed réceipt in evening—Suit on original debt— 
Whether maintainable __ ' Z. 160. 
PROVINCIAL INSOLVENCY ACT (V OF 
1920), S. 75 (1)—Transferee' from debtor—.- 
Debtor adjudicated: insolvent on’ creditors peti- 
tion—Appeal by transfereé—If mine 
ee a ano ee r 15 
REGISTRATION ACT (XVI OF 1908), S. 17 
(2)° (vi)—Compromise decree between ‘land- 
lord and tenant—Land forming part of a Church 
—Suit for eviction—Compromise providing for 
lease of the land to tenant for.21 years. ona speci- 


ok 


' fied “rent—-Agreement™ not “régistered-—Eftect-— 


: |, Suit for eviction before ‘expiry of term—Plea of 
' part performance—Plea not raised in written. 


z 


t—-Cannot be raised in Second Appeal 


statemen no i 
— Transfer of “Property” Act (IV of- 1882), 
S.53A -o o pgo e ent ee 280 


v . 


\SPECIFIG PERFORMANCE—Agreement of 


sale—Suit decreed and document of sale even- 
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SPECIFIG PERFORMANCE—(Contd.) ? 
tually executed by. Court—Simple money credi- 


tor obtained decree—Sale of properties in execu. 


tion —Court-auction—Specific . performance 
decree challenged as fraudulent and collusive 
—Right of parties - 382 


SPECIFIC RELIEF ACT (I OF 1877), Ss.:28 
and 27 (6)—Shares in joint family property— 
Agreement to sell—Consideration grossly: in- 


adequate—Specific performance of piat y 


Whether could be granted 


SPECIFIC RELIEF ACT (XLVII OF 1963), 
S. 22—Suit for specific performance—False 


allegations in the plaint—Relief discretionary. 


and to be granted on judicial PEE T E 
of case disentitles plaintiff . 243 


STAMP ACT (II OF 1899), First Schedule, 
Art. 25—Unstamped counter-part—Validation 
. 135 


STATE BANK OF INDIA (XXII OF 1955), 
S. 43—State Bank—Supervising Staff--Draft 
rules framed—Not approved by Central Board 
of Directors—Writ petition by Federation to 
. enforce the rules in peanon of 
India (1950), Art. 226 - 305 


SUCCESSION ACT (XX XIX OF 1925), s. 2 


(d)—“ Indian Christian ''—Definition of —Anglo ` 


Indian —Whether an “ Indian Christian ’— 
Petition by Anglo Indian for succession certifi- 
cate—If maintainable . . 275 


TAMIL NADU AGRICULTURAL LANDS 
RECORD OF TENANCY RIGHTS ACT (X 
OF 1969), S.:-16-A—Correction of record— 
Jurisdiction of civil Gourt—Whether barred by 
the Act ` .. 344 


TAMIL NADU AGRICULTURISTS RELIEF 
ACT (VIII OF 1973), S. 23 (c) —-Execution— 
Property brought to sale on 13th February, 1973 
—Sale confirmed on 21st March, ’18973—Applica- 
tion: to set aside sale on ‘30th April, 1973— 
Application— Whether maintainable 


suit—Application for bringing on` record the 
legal representatives—Objection by tenant— 
Cause of action if survives to the legal ana 
tives - 347 


Landlady ~ — Petition fot eviction on 





grounds of wilful default and need for personal... 


occupation for carrying on business—Eviction 
ordered—Appeal by tenant—Death of landlady 
daring pendency of appeal—Husband, son -and- 
daughier brought on record—Dismissal of appeal 
—Revision by tenant—Husband dying pending 


revision—-Son and Daughter, whether entitled- 


to the benefit of the order of eviction . 128 


<10- 


TAMIL NADU BUILDINGS (LEASE, AND 

RENT CONTROL) ACT (XVIII OF 1960)— 
Application for exemption by. landlady granted , 
—Suit for possession—Landlady’s death pending . 


T.N, BUILDINGS, ETC. ACT (1960)— (Contd.} 
—Ss. 10 (2) and: 14 ( ty (8)—Landiord requir- 
ing premises for demolition and reconstruction 
— Petition for'eviction of tenant—No valid notice 
—Eviction could not be ordered ` . 149 


Ss. 10 (3) (a) (i) and 3 (¢)—Tenant occu- 
pying residential and non-residential portions— 
Landlord sceking to evict on ground of need for 
additional. accommodation—Single application 
—It maintainable - 307 


——Ss. 10 (8) (a) (1), 10 (8) (9, 10 (4), 19 








. and 29—Landlord’s petition under Ss. 10 (3) (a), 
. (1) and 10 (3)' (c) dismissed with a finding of 


vant date for fixation of price > Ps 


retrospective - effect 


m EvicHon ordered 


requirement not being “bona fide—Landlord 
obtaining exemption under S. 29—Subsequens 
eviction petition—Finding in earlier pee ee 
not res judicata - .. 406° 


S. 10 (3) (s) Church premises—Petition, 
for eviction under, 5.10 (3) (6)—Eviction ordered 
—Appeal—Government order exempting the 
institution from the provisions of the Act-— 
Appeal. dismissed—Tenants’ contention that in 
view of the G.O. the lower Court had no juris- 
diction—Contention rejected—G. o. cannot have 
. 435- 


S. 14 —Petition for eviction—Demolition 
and. reconstruction—Plan filed —Failure of land- 
lady to name the engineer—-No lack of bonafides 
. 343 


S. 14 (1) (6)—Landlord—Petition for evic- 
tion—Demolition and reconstruction—Building, 
50,-years ald—Landlord’s ee held not 
bona fide - : . 267. 


TAMIL NADU CITY TENANTS PROTEC- 
TION ACT (III OF 1922),°S. 9 (1)—Suit for 
eviction—A pplication under S.9 by tenant— 
Tenant’s right: recognized by trial Court—Rele~ 
< 338 


TAMIL NADU CO- OPERATIVE SOCIETI ES 
ACT (LXIII OF 1961), Ss. 72. i), 72 (6}—Co- 
operative . Bank—Supersession _ threat—Show 
catise notice issued to the Bank—Financing 
Bank not “consulted Notice - whether: valid— 
Consultation necessary only before final order of 
supersession 7 . 223 











‘TAMIL NADU COURT-FEES AND SUITS. 
“VALUATION ACT (XIV OF 1955), 8: 40-(1) 


—Judgment of-Division Bench relating. to im- 
movable property—Suit to set-aside judgment— 
Parties not. the. sara Court-fee to be 
paid _ z eh 


TAMIL NADU CULTIVATING TENANTS, 
PROTECTION ACT (XXV OF 1955)—Pur.. 
chaser-of Land—Petition for eviction—Allega. 
tion of; waste—Notice sent-through post—Return. 
ed with endorsement “refused?*—~Tenant set 


~ ex: parte—Ewviction ordered—Service of summons 


not sufficient—Order of eviction act aside .. 146 


6 GENERAL INDEX 


“TAMIL NADU GENERAL SALES TAX ACT 

(I OF 1959), S.B, Item No. 3 of III Schedule— | 
“Medicinal preparations containing alcohol—Ex- 

cise duty paid under Medicinal and Toilet Pre- 

-parations (Excise Duties) Act, 1955, which re- 

-pealed S. 18-A of Madras Prohibition Act, 1937, 

—Assessee whether entitled to exemption from 

sales tax ais 


T. N. PANCHAYATS ACT (1958)—(Contd.) 


members—Chairman filing reply to charges and i 
also pointing out that ‘seven persons had with- 
drawn—Sub-Collector issuing notice convening Í 
meeting for considering no-confidence motion— 
Whether valid - " a. 308 


TAMIL NADU VILLAGE OFFICERS SER-` 
E VICE RULES (1970), Rr. 10 and 18 (b)— 
—S.12(3)—Loan on carts—Arrangementin | Village Headman—Appointment of—Petitioner’s - 
-the form of hire purchase agreement—Whether_ appointment -cancelled on appeal—Petition 
sale—Assessing authority holding it as sale— | to State for revision—Dismissed without record- ` 
Levy of assessment and penalty—Validity.. 78 | jing reasons—Recording of reasons whether 


-TAMIL NADU HINDU RELIGIOUS AND obligatory—R. 18 (6) and its scope ve 273, 
CHARITABLE ENDOWMENTS ACT (XXII TEMPLE—Dilapidated—Renovation by San- 
«OF 1959), S. 45—-Group of temples—Appoint- | gam and providing permanent source of income 
. ment of Executive Officer by Commissioner, —Whether Sangam is hereditary trustee .. 17. 
`Hindu Religious and Charitable. Endowments | TRANSFER OF PROPERTY ACT (IV. OF 
g. 45 whether gives unguided and arbitrary 1882), S. 14d—Rule against perpetuity—Appli- 
- power—* Subject to such conditions as may be | cability—Net income of property—Bequest ‘in 
- prescribed ”—Whether a condition precedent] fayour of male and female heirs of donee— 
“As may be prescribed”, meaning of—Issue ` | Whether valid—Portion of bequest unenforce-. 
of show cause notice to existing trustees not able—Effect .. 56 
_ necessary .. 281 S. 53—Fraudulent - transfer—What - 
S. 108—Suit by trustees for possession— amounts to—Good faith of purchaser—Burden 
Legal representatives of a former.trustec unlaw- | wrongly placed—Appellate Court can consider . 
-fully continuing in possession—Whether suit evidence : .. 268. 
barred. by statute i .. 204 | ———S. 76 (a)—Usufructuary mortgage—Pro- 


-TAMIL NADU LAND REFORMS (FIXA- perty leased at the time of mortgage—Tenant 
-TION OF CEILING ON LAND) ACT (LVIIL | vacating premises —Mortgage leasing out the 
OF 1961), Ss. 3 (14) (ii) and 21-A—Wife and property—Mortgager selling the property—Pur~ 
son inheriting property on the death of husband chaser’s suit for redemption and eviction of 
—Wife’s right not recognised by authorised tenant—Tenant claiming benefit to Tamil 
-officer—Son found to be in possession of surplus Nadu Buildings (Lease and Rent Gontrol) Act— - 
Jand—Mother not a member of the family of the ‘Whether tenable Sa foie .. 351. 
son—Mother’s right is a pre-existing right and | S. 105—-Lease—Lessee not in’ possession of 
her share is to be excluded'from son’s share _ 









































property on the date’ of lease—Suit by lessee for 
recovery of possession—Maintainability .. 151 
S. 106—Monthly tenancy—Lease deed. 
specifying thirty days notice for vacating—Notice . 


.. 380 
__—_§.60—Gultivating tenants—Jointly taking . 


¿land on lease—Whetber form an -association of 








~persons—Whether individual holding of a mem- | issued accordingly—Validity j .. 156. 
ber of association ‘of persons should be considered - S. 106—Notice to quit—Essentials—Tele- 
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